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PREFACE. 


It  is  a  striking  and  significant  fact  that  of  all  the  reported  cases,  civil  and 
criminal,  arising  under  the  laws  regulating  the  manufacture  and  sale  of 
intoxicating  liquors,  a  very  large  proportion  have  been  decided  within  a 
recent  perio*!.  Of  the  whole  number  of  authorities  cited  in  the  following 
pages,  fully  one-half  have  been  ruled  within  the  last  decade,  and  prob- 
ably one-ihird  within  the  last  five  years.  Now  the  rate  of  growth  and 
development  of  the  case-law  on  any  given  branch*  of  the  law,  at  least 
when  it  is  as  rapid  and  widespread  as  in  the  instance  of  the  present  sub- 
ject, is  a  reliable  indication  of  its  increasing  interest  and  importance. 
And  this  phenomenon  cannot  be  fully  accounted  for,  in  the  present  case, 
by  the  intervention  of  any  local  or  temporary  causes.  It  points  unmis- 
takably to  a  general  and  growing  determination  to  secure  the  enactment 
of  effective  measures  for  the  suppression,  as  far  as  possible,  of  the  evils 
of  intemperance,  and  then  to  see  to  their  full  enforcement.  Hence  it  is  a 
safe  prophecy  that  the  number  of  actions,  on  both  the  civil  and  criminal 
side,  founded  on  the  laws  in  question,  will  not  in  the  near  future  dimin- 
ish. Again,  the  subject  has  passed  beyond  the  point  where  its  case-law 
might  be  described  as  rudimentary.  In  fact,  the  extant  authorities  have 
carried  l>oth  the  principles  of  interpretation  and  the  rules  of  application 
to  particular  states  of  fact  into  such  a  degree  of  detail  that  the  mass  of 
precedents  appears  to  exhibit  a  confusing  and  hopeless  disorder,  until 
marshalled  in  accordance  with  a  rational  plan  of  classification  and  treated 
as  the  authoritative  expositions  of  a  complex  but  consistent  system  of 
principles.  For  these  reasons,  the  author  has  judged  his  present  subject 
to  be  timely.  And  as  there  is  no  other  general  text-book  on  this  branch 
of  the  law,  he  is  emboldened  to  hope  that  his  labors  may  not  prove 
unprofitable  to  the  profession. 

Frotn  various  {)oints  of  view  the  subject  is  of  interest  to  the  student 
of  jurisprudence  and  statecraft,  but  from  none  more  so  than  in  relation 
to  the  constitutional  discussions  which  the  laws  of  this  character  have 
occasioned.  Every  system  of  liquor  legislation,  every  statute  on  the 
subject,  has  been  fiercely  assailed  and  subjected  to  the  test  of  objection 
on  every  conceivable  ground  of  unconstitutionality, — in  some  cases  with 
most  obvious  inappropriateness,  in  others,  with  great  plausibility,  in  some 
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few,  with  success.  The  rights  of  persons  and  property,  the  relative 
sphere  of  the  federal  and  state  governments,  the  various  limitations  upon 
legislative  authority,  have  all  been  canvassed  in  detail  in  the  proceedings 
instituted  under  these  laws;  insomuch  that  a  summary  of  the  decisions 
would  almost  amount  to  a  commentary  on  American  constitutional  juris- 
prudence. Nor  has  this  interest  been  confined  to  the  constitutional  the- 
orist or  the  political  philosopher.  To  show  this,  we  have  only  to  men- 
tion the  recent  decision  of  the  United  States  supreme  court  in  Leisy  v. 
Hardin,  the  "Original  Package"  case.  Aside  from  its  important  tendency 
in  the  direction  of  settling  more  clearly  the  boundaries  of  federal  and 
state  power  under  the  commerce  clause  of  the  constitution,  we  may 
venture  to  say  that  very  few,  if  any,  of  the  decisions  promulgated  by 
that  eminent  tribunal  have  exercised  a  more  immeiliate,  more  important, 
or  more  general  influence  upon  the  practical  affairs  and  interests  of  the 
people. 

It  is  of  course  familiar  to  every  one  that  different  states  have  now  in 
force  very  different  systems  of  liquor  legislation.  And  the  author 
was  at  first  inclined  to  fear  that  this  statutory  diversity  would  prove  a 
serious  obstacle  to  a  general  and  systematic  treatment  of  the  subject.  But 
as  his  investigations  proceeded,  he  found  that  the  various  statutes  could 
readily  be  grouped  under  a  few  types,  and  that  while  these  were  not 
always  divided  by  a  broad  line  of  distinction,  yet  the  laws  considered  as 
referable  to  the  same  type  were  so  far  similar  that  there  was  no  insur- 
mountable difficulty  in  arranging  and  using  the  body  of  authorities. 
The  system  of  prohibition,  for  example,  is  nearly  the  same,  in  its  gen- 
eral features,  in  all  the  states  where  it  prevails,  and  indeed  in  many  of 
its  details.  And  the  same  is  true  of  the  system  of  local  option,  of  licens- 
ing, and  of  the  civil  damage  laws.  While,  therefore,  the  reader  will 
perceive  the  necessity  of  closely  observing  the  enacted  law  of  his  own 
jurisdiction,  he  will  also  find  that  this  treatise  is  not  local  in  its  charac- 
ter, but  is  adapted  for  use  in  all  the  American  states.  And  it  may  be 
added  that,  in  several  departments  of  the  subject,  and  particularly  in  rela- 
tion to  the  pleading,  evidence,  and  practice  in  liquor  cases,  the  law  is 
practically  untouched  by  statute,  depending  almost  wholly  upon  com- 
mon-law principles. 

One  further  remark  must  be  made  in  this  connection.  This  book  is 
not  a  plea  for  any  particular  system  of  liquor  legislation.  It  is  purely 
and  solely  a  legal  treatise.  The  law-writer  has  no  more  to  do  with  the 
wisdom,  justice,  or  expediency  of  the  statutes  whose  legal  effect  he  dis- 
cusses than  has  the  court  which  is  called  upon  to  administer  them.  If  a 
study  of  the  various  reported  cases  under  any  given  system  may  serve, 
statistically  or  otherwise,  to  suggest  inferences  as  to  its  practical  work- 
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ings,  the  present  writer  is  responsible  for  no  more  than  his  fair  and 
unprejudiced  statement  of  the  cases  and  the  legal  conclusions  to  which 
they  lead  him.  At  the  same  time,  no  man  can  be  blind  to  the  great 
public  necessity,  under  present  conditions,  of  having  a  sound  and  wise 
policy  of  legislation  on  the  subject  of  the  liquor  traffic.  And  that  the 
laws,  whether  or  not  they  are  the  best  that  could  be  devised,  should  be 
surely  and  effectively  administered  is  a  matter  of  equally  obvious  and 
argent  importance.  In  view  of  this,  the  author  has  addressed  himself 
to  the  solution  of  such  disputed  questions  of  law  as  he  has  encountered 
in  the  course  of  this  work,  with  earnestness  and  candor,  with  as  much 
reason  and  judgment  as  he  found  himself  capable  of,  but  also  with  a 
single  view  to  their  determination  in  accordance  with  legal — not  moral 
or  sentimental — principles. 

In  regard  to  the  plan  of  construction  of  the  work,  the  author  has  not 
departed  from  the  theories  which  have  characterized  his  former  contri- 
butions to  legal  literature,  and  which,  in  his  judgment,  must  serve  to 
account  for  the  very  gratifying  degree  of  favor  with  which  those  efforts 
have  been  received  by  his  professional  brethren.  His  constant  aim  has 
been  to  make  a  thoroughly  practical  treatise — a  useful  tool  for  the  work- 
ing lawyer.  And  to  this  end,  he  has  endeavored  to  secure  an  orderly 
and  scientific  arrangement  of  his  subject,  a  clear  and  concise  statement 
of  its  rules  and  principles,  and  an  abundant  but  judicious  citation  of 
authorities.  No  pains  have  been  spared,  in  the  way  of  section-headings, 
index,  and  other  such  helps,  to  make  the  contents  of  the  book  easily  and 
quickly  accessible  at  any  point.  And  for  a  similar  reason,  parallel  refer- 
ences have  been  given,  in  the  case  of  all  decisions  concurrently  reported, 
to  the  various  periodicals  composing  the  National  Reporter  System,  as 
also  to  the  series  of  American  Decisions  and  American  Reports.  The 
citations  have  been  brought  down  to  the  present  date. 

Finally,  although  no  branch  of  the  subject  has  been  unduly  enlarged 
upon  at  the  expense  of  the  others,  particular  attention  has  been  given  to 
matters  connected  with  criminal  prosecutions  under  the  liquor  laws,  to 
the  doctrines  of  criminal  responsibility  and  the  constituent  elements  of 
the  various  statutory  offenses,  and  to  the  rules  applicable  to  the  framing 
of  indictments  and  the  admissibility  and  sufficiency  of  evidence,  as  well 
in  general  as  in  relation  to  the  specific  crimes.  It  is  thus  hoped  that 
those  who  may  be  called  upon  to  prosecute  or  defend  actions  of  this  char- 
acter will  find  the  work  specially  serviceable  to  them  in  the  office  and 
the  court-room.  H.  C.  B. 

Wasui>otok,  D.  C,  AprU  1, 189:2. 
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Bute  V.  Easton  Social  Club.  142,  528. 
Eaves,  485. 
V.  Edwards.  878, 507. 
V.  Elder,  126. 

V.  Elliott,  206,  210,  459.  505,  513. 
V.  Emerick,  477. 
V  Emery.  100. 108.  461,  507.  51 1. 
V.  Knsley.  544. 
V.  Eskridge.  479.  615. 
V.  Essex  Club.  142.  528. 
V.  Estabrook.  124.  127. 
V.  Estlinbaum,  546. 
V.  Evans,  508. 
V.  Faber.  548. 
V.  Fagin,  501. 
V.  Fairfield.  419. 
V.  Fairgrieve,  489. 
V.  Fanning.  449.  484.  472,  474.  477 
517. 

V.  Fant,  453.  455. 

V.  Farmer.  453.  544. 

V.  Farr,  426.  478.  499. 

V.  Faucett.  464,  477.  517. 

V.  Fay,  227. 

V.  Fearson,  428. 

V.  Feeny.  617. 

V.  Ferguson.  207.  288.  241. 

V.  Ferrell.  405.  458.  464.  477.  517. 

V.  Fertig.  526.  548. 

V.  Fierline.  505. 

V.  Finan.  372.  415.  455.  456,  517. 

V.  Findley,  459. 

V.  Finn.  511. 

V.  Fisher.  197.  296.  418. 

V.  Fitzpatrick,  31,  87,  52,  02.  68.  222. 

351.  358.  360,  545. 
V.  Fleckenstein.  229. 
V.  Fleming.  215. 
V.  Fletcher,  459. 
V.  Flusche.  210. 
V.  Foster,  507. 
V.  Fox,  487. 

V.  Frame.  108.  117.  179. 

V.  Francis.  225. 

V.  Eraser,  77.  78.  340,  388. 

V.  Fredericks.  150. 

V.  Freeman.  408.  415,  486.  504.  545. 

V.  Fulker.  70. 

V.  Fuller.  68.  447. 

V.  Funk.  113.  125.409. 

V.  Gaffeny.  544. 

V.  GaroD,  227. 

V.  Gavigan.  438. 

V.  Gerhardt.  134. 

V.  Giersch.  3.  5. 

V.  Gilman.38. 

V.  Gilmore,  418.  426.  477,  49D. 

V.  Glast^ow.  410. 

V.  (iorham.  509. 

V.  Gorman.  525. 

V.  Goss.  394.  403. 

V.  Goyetie,  17. 

V.  Graeter.  467. 

V.  Graham.  555. 

V.  Graines.  852.  885. 
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CASES  CITED. 


State  V.  Gravelin.  48.  842,  888. 
V.  Gray.  8.  115.  m 
V.  Greenhagen,  472. 
V.  Greenleai.  4M, 
V.  Guettler,  544. 
Y.  GuinDess,  48,  887. 
Y.  GuiseDhause,  511. 
Y.  Gumber.  484. 
Y.  Gummer,  464, 477,  617. 
V.  Gurlagh.  516. 
Y.  Gurney,  88,  866,  447. 
V.  Haden.  449. 
Y.  Hafsoos,  402. 458. 
V.  Haines,  875. 
Y.  Haley.  514. 

V.  Hall,  206.  859. 861, 443,  486,  601. 

Y.  Hamilton.  416. 

Y.  Hampton.  485. 

Y.  Hanlan,  162.  166.  168. 

Y.  Hannum.  467. 

Y.  Harp.  459. 

Y.  Harper,  124.  127.  217.  227. 
Y.  Harris.  208.  244.  887.  527. 
Y.  Hart.  411. 

Y.  Hartflel.  418.  426.  477,  499. 
V.  Hartwick,525. 
V.  Hass.  486. 
V.  Uassett.  508. 
Y.  Hayes.  869.  41S. 
V.  Haymond.  8. 
Y.  Haynes.  551. 
V.  Hays.  489.  617. 
V.  Hazell.  118.  125.  483. 
V.  Head,  887. 
Y.  Heck,  426.  478.  499. 
Y.  Heckler.  548. 
Y.  Heege.  156.  161. 
Y.  Heitsch.  458. 
Y.  Heldt.  464.  477.  517. 
Y.  Hendriz.  206.  211. 
V.  Hesner.  520. 
Y.  HickersoD.  464.  477.  517. 
V.  Hicks,  548. 
V.  Higgins,  60.  455. 
Y.  Hin.  188.  148.  168. 
V.  Hi  DCS,  474. 
V.  Hipp,  108.  117, 179. 
V.  Hirsch.  480. 
V.  Hoagland.  208,  210. 
V.  Hoard.  484. 
V.  Hogan.  488. 
V.  Hollin.  588. 
V.  Hollingsworth.  104.  535. 
V.  Holmes.  129.  189. 
V.  Holt  Co.  Court,  170. 
V.  Hopkins.  437. 
V.  Horacek.  142.  528. 
V.  Horan.  448. 
V.  Horn  beak.  449. 
V.  Horneman,  555. 
Y.  Horton.  50,  84.  127.  189.  190,  191. 
V.  Houis.  17,  434.  464,  477,  49J,  517, 
531. 

V.  Howley,  354,  361. 
Y.  Hoxsie,  888.  493.  525. 


State     Hubbard.  428. 

Y.  Hudson.  55.  107. 172. 
Y.  Huff.  210,  846.  888.  548. 
Y.  Hughes,  122,  150,  889,  840, 
484. 

Y.  Humber.  201. 
Y.  Hunt.  872,  416. 
Y.  Huntley.  119,  409. 
Y.  Hurley,  60. 
Y.  Hutching,  407. 
Y.  Hutchison.  18,  621. 
Y.  HntzelJ,  440. 
Y.  Hyde,  477. 
Y.  Ilfsley,  526. 
Y.  Inn  ess,  555. 

Y.  Intoxicating  Liquors,  [21 

Rep.  840.]  78.  86. 
Y.  Intoxicating  Liquors.  [40  1 

95.]  352. 
Y.  Intoxicating  Liquors.  [64  I 

300,  20  N.  AV.  Rep.  445]  854 
Intoxicating  Liquors,  [16  I 

248, 41  N.  W.  Rep.  6.]  2. 
Y.  Intoxicating  Liquors,  [50 

506.1  353. 
Y.  Intoxicating   Liquors.  [63 

121.j  858. 
Y.  Intoxicating  Liquors,  [68 

187,]  353. 
Y.  Intoxicating  Liquors,  [69 

524.1  867. 
Y.  Intoxicating  Liquors,  [78 

278.]  367. 
Y.  Intoxicating  Liquors.  [80 

91.  13  Atl.  Rep.  403.]  365. 
Y.  Intoxicating  Liquors,  [82 

558,]  68. 
Y.  Intoxicating  Liquors.  [38 

387.]  854. 
Y.  Intoxicating  Liquors.  [44 

208.  J  509. 
Y.  Intoxicating  Liquors.  [58 

594.  4  Atl.  Rep.  229.1  854,  8 
Y.  Irvine,  480. 
Y.  Isabel,  50.  115,  149,  487. 
Y.  Jacks.  474. 
V.  Jaeger,  141.  411. 
Y.  Jamison.  119. 
Y.  Jangraw.  555. 
Y.  Jaques.  445,  464.  477,  617. 
V.  Jarrett.  498. 

Y.  Jefferson  Co.  Com'rs.  156.  1( 

Y.  Jenkins.  17,  469.  521. 

Y.  Johnson,  139.  385,  888,  449. 

V.  Jones,  407,  469. 

V.  Jordan.  54,  839.  388. 

Y.  Joyner.  40, 113.  125 

V.  Justices  of  Inferior  Court,  1 

Y.  Kalb.  417.  426.  477,  499. 

V.  Kaler,  387. 

V.  Kane.  61.  90.  127,  19a 

V.  Kantlcr".  228. 

V.  Kartz.  60. 

V.  Keaough,  180. 

Y.  Keen.  205.  444. 


CASES  CITED. 
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 rr      222,  848,  88a 

KtUvf  42:1, 
KwfitiUj.  m.  459. 
Kibllnc  tiift 

Kiru'  2::. 

KiontOD.  527. 

KiDkemd.  418.  426.  iTt,  48a 

Kirkbam.  414. 

Kite.  17a 

Klein.  442. 

KDotl.  514. 

Knowlet.  210. 

KDOwltOD.  854.  857. 

Eock.  47V.  8ta 
Kuebler,  m 
Kmo,  im.  Mip  180. 


172.  418,  415.  503. 


IttbB.  4«1  m.  517. 

Kiihiike.  SOT. 
Lvt  I  F^l  477.  517. 
Laffer.  8. 
Lamo«.  IM. 
Une.  444. 


Liaftmi.  Sit 

I  .rTiTr.i'fip. 
U*fniv  4^-^  501. 
UTEke.  450.  462.  472. 
L.  hs  i  n.  t  410. 


lMrtie<T,  «I  iOa  438.  483. 

!  -^¥-ttvnnih^  222. 

Uit  m 

Ltfiup.  17.  521. 

Ljllard.  0. 

LiDCdIo,  5->5. 

Lip»comb.  b07. 

Li.|Uor.  avi.  a*i7.  865.  866. 

Li  |Uor«  and  Vessels.  352.  500. 

Lisle*.  4.W. 

Liiile.  r>4M. 

Lockfttaod.  474. 

LicWvear.  142.  52a 

Lone.  435. 

LoDiclev.  ii54. 

Lovell.':iOil. 

Uidinu-uju  3J.  271 

hjdkk  I 

SfcA.I- 446. 

Mc Bride.  UH. 

McBrrer.  415  410  426,  477.  490. 
Md'aiTertv.  V2I. 
Md'ano.  iVJ.  361. 
McClearv.  113.  125. 
McDaniel.  374. 
McEotee.  212. 


Bute  V.  McGlntits.  370.  415. 

McGIyoD.  444.  447,  507,  88a 

McUougli.  4?^. 

McGrmA.  360.  4ia 

XeOimorp  m  4iti 
▼.  IteGolra.  873,  4)a 
▼.  McEeiiDft.  6L  866.4fla 
▼.  McLiifferty,  18,  521. 

McLaujG^blin.  443. 
▼.  McMahoia,  42i). 

McMatter,  142.  62a 

McMickle.  450. 

McMinn.  405.  45a 
y.  McNamara.  18. 521. 
▼.  Mc^>%  ar> .  120.  400.  507. 

McNeel^jy.  180.  l«a 
▼.  Maber,  553. 

Mabooey.aTt,  4ia 

V.  Matooiir,  I6a 

▼.  Mftnrko.  m.  127. 
V.  M!in?«ktr,  21. 
V.  Slnrsh.  44.  71*,  IDL 
V.  >l:irah*i]J.  2*\. 
T.  Marti  n.  IL  B41. 

HarUatid.  901. 

Malbeison.  502.  Stl. 

Mftitbews  167. 
▼.  Mir. sot;  -43. 

V.  Mayor  of  Liocolii.  186,  18a 
Me  Airs  LiqQQCiy  i0a 

Mel  I  or.  500. 

V.  Mercer.  142.  52a 

V.  Min  ers.  101. 
V.  Miat-vett,  4:il 

Miles,  474. 
v.  HlUfltt  52.  a^l,  854.  864.  305.  881. 
44i.  451,  492.  505,  511. 

Mntskrin.  2i^.  211. 
V.  Minnehan.  354.  357. 
V.  Mitchell.  206. 
V.  Mohr.  483. 
V.  Mondy,  472. 
V.  Moody,  150. 

Moore.  8,  5.  118.  137.  510. 
V.  Mooly.  15. 
V.  Mo  ran.  41^9. 

Moriran.  :i**0. 

V.  MorrisoV  507, 

Muellvr«47l.  415. 
V.  MUffkf,  57,81.  222. 

MuUenbOE  iU^  389.  400. 
V.  MuUik«ii  80a 

▼.  MuiitiuT.  m. 

V.  Muncey.  8. 

V.  MuDger.  13-15.  464,  477,  517,  521. 

V.  Munson.  421. 

y.  Mnoti.  461  4a.  4TC 

y.  MTin/'*'nfT^:i]r'r, 

V.  Murch.  488. 

y.  Murphy.  61.  158.  4::8.  454. 

Muse.  40.  464.  477.  017. 
y.  Nash.  44.  79.  107. 


xlviii  CASES 


State  V.  I^ations.  441. 
Neagle,  501. 
V.  Neal,  877. 
V.  Nei8.  142.  528. 
V.  Nerbovig,  468. 
V.  Newconu),  128. 
V.  Newton,  26,  70. 
V.  Nickerson,  486. 
V.  Nolan,  61, 226,  888,  441.  685. 
V.  North,  80. 
V.  Norton.  526. 
V.  Nowlan,  865. 
V.  Noyes,  25. 
V.  Nulty,  507. 
V.  Nutt,  481. 
V.  Nye.  507. 
V.  O'Connell,  501.509. 
V.  O'CoDDer.  885. 
V.  Odam.  476. 
V.  O  DonneU,  444. 
V.  Oeder.  210. 
V.  O  Keefe.  459. 
V.  Oliver.  18.  521. 
V.  One  Bottle  of  Brandy,  852. 
V.  O' Neil.  52,  851.858. 
V.  Orth,  140. 
V.  Or  ton.  476. 
V.  Owen,  472. 
V.  Packer.  5,  467. 
V.  Paddock.  410. 
V.  Page.  5. 

V.  Parker,  45,  92.  222. 

V.  Parks,  418. 

V.  Parnell.  464,  477,  517. 

V.  Paasaic,  507. 

V.  Patterson,  411,  5ai. 

V.  Paul.  28.  87.  38.  84.  85.  127.  190. 

222,  848.  888. 
V.  Pearse,  172. 
V.  Peck.  535. 
V.  Pecker,  865. 
V.  Peckham,  68. 
V.  Pendergast.  464.  477.  517. 
V.  Perkins.  413.  488. 
V.  Peterson.  461.  479.  508.  515. 
V.  Pfeflferle.  520.  521.  536. 
V.  Pfeifer.  229, 
V.  Pfleagor,  78,  86. 
V.  Piazza.  185. 
V.  Pierce.  207.  888.  428.  486. 
V.  Pike.  532. 
V.  Pillsbury.  448. 

V.  Pischel.  441.  464.  467,  474,  477, 517. 
V.  Pittman.  441,  449. 
V.  Pilzer.  449. 

V.  Plainfield,  230,  464,  477,  517. 

V.  Plastridge.  440. 

V.  Pond.  4 ),  92,  222. 

V.  Poleet,  403. 

V.  Potter.  882. 

V.  Powell.  480. 

V.  Pratt,  392,  425.  583. 

V.  Pretty  man,  150. 

V.  Price,  484. 

V.  Priester,  221,  229,  503. 


CTTED. 


State  V.  Propat,  124, 127. 

Putnam,  205. 
V.  Quinn.  503. 

Hand,  881.  49a 
V.  Uatner.  487. 
V.  Rauscber,  40. 
V.  Raymond.  525. 
V.  Keed,  471. 
V.  Reick,  512. 
V.  Reiley,  869,  415. 
V.  Reingardt.  156.  159.  160. 
V.  Reno.  845.  888.  505,  blL 
V.  ReyeltB,  888,  537. 
V.  Reynolds.  166.  467. 
V.  Rhodes,  486. 
V.  Roach.  18.  860,  521. 

Robbins,  451.  501. 
V.  Roberts.  510. 
V.  Robertson,  206. 
V.  Robinson,  68.  »52.  854,  857,  J 

491.  511,  548. 
Y.  Rockwell,  585. 
V.  Roehm.  479,  515. 
V.  Rogers,  464,  467,  474.  477.  M7. 
V.  Hofle.  109. 
V.  Rouch,  55,  107,  288. 
V.  Howe,  548. 
V.  Huark,  96,  172. 
V.  Ruby,  486. 
V.  Hundlett,  586. 
V.  Hunyan.  453. 
V.  Hush,  17,  531. 
V.  Hust.  471. 

V.  Rvan,  898,  458.  472.  486. 

V.  Salts,  209. 

y.  Sannerud,  508. 

V.  Sartori,  525. 

Savage,  448. 
V.  Scarlett.  446. 
V.  Schaefer,  18,  621 
V.  Schilling,  486,  588. 
V.  Schmail,  464.  477,  507.  517. 
V.  Schmidt,  508. 
V.  Schmidtz,  195. 
V.  Schmitz,  93. 
V.  Schroder.  464.  477.  5n. 
V.  Schroeder.  40, 140,  141. 
V.  Schultz,  521. 

V.  Schweiter,  441,  464,  477.  508. 1 

V.  Scoggins,  877,  422. 

V.  Searcy,  46.  115. 

V.  b'evier,  400. 

V.  Shackle,  457. 

V.  i^bafer,  555. 

V.  Sbanahan,  382. 

V.  Shank,  208.  210,  525. 

V.  Sharrer,  3,  5. 

V.  Shaw,  120,  209,  409.  444.  449.  ' 

472.  507.  510. 
V.  Shawbeck,  538. 
V.  Shearer,  475. 
V.  Shenkle,  380. 
V.  Sherman.  124,  127. 
V.  Shoemaker.  477. 
V.  Shorten,  369,  415. 


CASES 


Sta     «  T.  Sieg.  12a 

^.  Simmons.  878. 
^.  Simons,  608,  507. 
-y.  Sinks,  108.  117.  179. 
-V.  Sinnot,  588. 

T.  Sioux  Falls  Brewing  Co.,  841.  888. 

T.  Skinner.  868.  415. 

T.  Slack.  186. 

?.  Slaughter,  415. 

?.  Small,  401.  491,  618,  614. 

?.  Smiley.  104. 

T.  Smith.  98,  94.  104.  212,  862.  886, 
410.  487,  478.  605.  620.  648. 
Smouse,  440. 
Snow.  58.  851. 
Snyder.  59. 
Sommers.  449. 
Sonnerkalb,  555. 
V.  Sorrell,  507. 
Spain.  464.  477,  617. 
iSpaulding.  18.  889,  466,  501,  508, 
509,  521.  527.  529. 
V.  Stafford.  840,  388. 
V.  Staley.  464.  477,  617. 
V.  Standish.  407. 
V.  Stanton.  240. 
^.  Staples,  856.  448. 
^.  Starney,  464.  477.  480.  617. 
V.  Starr.  6. 

Steedman,  464.  477,  617. 
V.  Sterns,  878.  467. 
Stevens,  861.  866. 
Stewart,  5.  555. 
^.  Stiefcl.  141. 
^.  Stilsing.  71.  86. 
^.  Siinson.  481.  535. 
^.  Stone.  484. 

Stovall.  40. 
^.  Strauss.  236.  482 
^.  Stuart.  492. 

^.  Stucker,  44,  79.  107,  872.  415. 

xr.  Sluckey.  464,  477,  617. 

>r.  Stutz.  509. 

^.  Sullivan.  872,  415. 

X.  Sumter  Countv,  147,  157,  159, 160. 

^.  Sutton.  116.  449,  472. 

^.  Swan,  90.  127,  190. 

^.  Tamler.  444. 

Tavlor.  408.  445,  555. 
T.  Tekhan.  881,  441.  467,  478.  492, 
509. 

V.  Teissedre,  17.  521. 
V.  Terry,  506. 
V.  Telrick.  206,  211. 
V.  Thibedeaux,  185. 

Thomas.  60,  408. 
V.  Thompson.  8,  5.  210,  212,  854,  857, 
41K  4  >6.  444.  477.  499.  * 

Thorn  burg.  412. 
V.  Thornton.  469. 
V.  Tissing.  512. 
V.  Tonks.  90.  127,  190. 
V.  Tracev.  440. 
V.  Tucker.  94,  120.  409. 
T.  Tuller.  4r>9. 

t5TOX.U<^ — d 


CITED.  xlix 


State  V.  Turner.  140. 
V.  Uhrlg,  338.  888. 
V.  U.  8.  Express  Co.,  858. 
V.  Verden.  527. 
V.  Viers.  887,  889. 
V.  Volkman.  107. 
V.  Volmer.  6. 

V.  Von  Haltzschuherr,  209,  212, 
V.  Wacker.  888. 
V  Wade  444. 

Y.  Wadsworth,  18-16,  878,  403,  449. 
521. 

V.  Waldron.  60. 

V.  Walker.  150.  420, 464, 477,  517. 

V.  Wall.  531.. 

V.  Wallace,  450. 

V.  Walruff.  88. 

V.  Wambold.  459,  500. 

V,  Ward,  209,  426,  478.  499. 

V.  Washington,  286,  432. 

V.  Waynick.  888. 

V.  Weaver.  480. 

V.  Webber.  342,  888. 

V.  Weber.  166. 

V.  Webster.  449. 

V.  Weckerling,  141. 

V.  Weeks,  98.  94,  104,  172,  204. 

V.  Weir,  45,  92.  222. 

V.  Welch,  a54,  855,  486. 

V.  Wells,  206. 

V.  Wentworth.  869, 871,  415, 455,  510. 
V.  Whalen.  467. 
V.  Wharton,  206. 

V.  Wheeler,  87.  88,  58,  58,  222,  226, 

351.  555. 
V.  Whipple,  513. 
V.  Whisky,  etc.,  358.  360. 
V.  Whisner.  464.  467.  477,  517. 
V.  White,  121,  391,  409.  503. 
V.  Whitney,  455. 
V.  W bitted,  441. 
V.  Whitter.  507. 
V.  Wiggin.  368,  403,  415,  509. 
V.  Wilbor.  451. 
V.  Wilco.\,  45.  92,  122.  222. 
V.  Wilkson,  472. 
V.  Williams,  104,  385.  516.  552. 
V.  Williamson,  12,  469.  475,  521. 
V.  Wilson,  9,  60.  500,  527. 
V.  Winters,  73.  86. 
V.  Wishon,  449. 
V.  Wissenhunst,  547. 
V.  Wilt.  11.  467. 
V.  Witter.  223. 
V.  Wittmar,  2. 
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CHAPTER  L 

DEFINITIONS  AND  CONSTRUCTION  OF  TERMa 

§  1.  TenD8  used  in  Statutes. 

2.  IntoxicatiDg  Liquors. 

8.  Spirituous  Liquors. 

4.  Distilled  Liquors. 

5.  Wine,  or  Vinous  Liquors. 

6.  Malt  Liquors. 

7.  Liquor,  or  Liquors. 

8.  Medicinal  and  Toilet  Preparations. 

9.  Bitters. 

10.  FruiU  Preserved  in  Spirits. 

11.  Alcohol 

12.  Whisky. 

18.  Brandy. 

14.  Gin. 

15.  Rum. 

16.  Ale. 

17.  Beer, 
la  Cider. 

19.  Tavern. 

20.  Tipplini^-Hoase. 

21.  Saloon. 

22.  Bar  Room. 

23.  Wholesaler  and  Retailer. 

$  1.   Terms  used  in  Statutes. 

The  statutes  enacted  in  the  various  states,  for  the  regulation  of  the 
manufacture  and  sale  of  intoxicants,  have  employed  a  variety  of  terms 
as  designations  of  the  species  of  beverages  against  which  their  pro- 
visions are  directed.  In  some  instances,  the  laws  are  explicit  in  uam- 
log  the  liquors  intended.    But  for  the  most  part,  legislatures  have 
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been  content  to  use  general  expressions,  leaving  it  for  courts  and  ja- 
ries  to  determine  whether  particular  fluids  came  within  the  language 
of  the  act.  Such  general  terms  are  "intoxicating  liquors,"  ''intoxi- 
cating beverages,"  "spirituous  liquors,"  "ardent  spirits,"  "strong 
liquors,"  "distilled,"  "vinous,"  "fermented,"  or  "malt"  liquors.  As 
it  is  essential  that  the  meaning  of  these  terms  should  be  clearly  un- 
derstood, in  all  our  subsequent  discussions,  we  shall  proceed  to  con- 
sider their  significance  in  the  light  of  the  adjudged  cases  and  other 
authorities,  and  to  state  the  decisions  in  regard  to  certain  of  the  well 
known  varieties  of  liquor,  with  reference  to  their  inclusion  in  one  or 
other  of  these  terms  and  to  the  province  of  the  courts  in  taking  ju- 
dicial notice  of  their  nature  and  properties.  This,  together  with  a 
consideration  of  the  meaning  of  some  other  terms, — such  as  "tav- 
ern," "tippling-house,"  "saloon,"  etc., — will  constitute  the  matter  of 
the  present  chapter. 

§  2.   Intoxicating  liiquors. 

The  meaning  of  this  term  is  in  some  instances  prescribed  in  the 
statute  itself.  And  when  that  is  the  case,  there  is  no  room  for 
further  inquiry  into  its  scope,  nor  are  the  courts  called  upon  to 
construe  it.^  Neither,  in  the  face  of  a  statutory  definition,  is  it 
permissible  to  examine  into  the  actual  intoxicating  properties  of  any 
liquor  named  or  indicated  in  the  law.  Thus,  if  the  law  provides 
that  the  term  "shall  be  construed  to  mean  alcohol,  wine,  beer,  spir- 
ituous, vinous,  and  malt  liquors,  and  all  intoxicating  liquors  what* 
ever,"  a  beverage  containing  alcohol  is  an  intoxicant,  regardless 
of  whether  the  quantity  of  alcohol  contained  in  it  is  or  is  not,  of 
itself,  intoxicating;.'  But  if  the  general  expression  is  used,  with- 
out more,  it  may  be  defined  as  meaning  any  liquor,  intended  for 
use  as  a  beverage  or  capable  of  being  so  used,  which  contains  al- 
cohol, either  obtained  by  fermentation  or  by  the  additional  process 
of  distillation,  in  such  a  proportion  that  it  will  produce  intoxication 
when  taken  in  such  quantities  as  may  practically  be  drunk.'  And 

1  State  V.  Wittmar.  12  3Io.  407.  *  IntoxicatiDg  Liquor  Cases,  85  KuM. 

'State  lotoxicatiDg  Liquors.  76  767,  37  Am.  Hep.  284;  Comm'rs  Tftj- 
Iowa,  243.  41  N.  W.  Rep.  6.  lor,  21  N.  Y.  178;  People     Hawley,  8 
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here  it  most  be  noted  that  the  two  terms,  "intoxicating  liquor**  and 
"ipirituoQS  liqaor,"  are  not  synonymous  or  convertible.^   The  former 
if  moeh  wider  than  the  latter.    All  spirituous  liquor  is  intoxicating, 
bat  not  all  intoxicating  liquor  is  spirituous.    In  correct  use,  the  last 
named  term  ia  confined  to  distilled  liquor;  but  there  are  various 
kinds  of  intoxicating  liquor  which  are  not  the  product  of  the  still. 
Either  spirituous,  vinous,  or  malt  liquor  may  be  intoxicating,  yet 
neither  of  these  classes,  nor  all  of  them  combined,  include  all  tbat 
is  meant  by  intoxicating  liquors  or  beverages.*    Hence,  for  example, 
a  statute  entitled  '"an  act  to  prohibit  the  sale  of  spirituous  liquors," 
which  declares  that  it  shall  be  unlawful  for  any  person  to  sell  intox- 
icating liquors,  contains  matter  different  from  that  expressed  in  its 
title.*   Practically,  the  character  of  a  given  liquor,  as  intoxicating  or 
not,  must  depend  upon  the  quantity  of  alcohol  which  it  contains.  But 
no  attempt  to  fix  the  necessary  proportion  of  this  ingredient  has  met 
with  universal  acceptance.    In  one  of  the  cases  it  was  suggested  that 
this  character  should  not  be  ascribed  to  those  beverages  ''containing 
so  small  a  percentage  of  alcohol  tbat  the  human  stomach  cannot  con- 
tain sufficient  of  the  liquor  to  produce  that  effect.**^    In  cases  where 
the  proportion  of  alcohol  is  large,  there  is  no  difficulty  in  reaching  a 
correct  conclusion.*    But  otherwise  the  question  must  in  general  be 
left  to  the  determination  of  the  jury,  upon  the  evidence  of  persons 
scquainted  with  the  liquor  in  controversy  or  who  have  observed  the 
effects  of  its  use. 

S  3.    Spirituous  Liquors. 

There  are  a  few  decisions  in  which  the  courts  have  given  a  wider 
scope  to  this  term  than  that  indicated  in  the  preceding  section. 
Thus,  in  North  Carolina,  it  has  been  held  tbat  the  phrase  "spirit- 


Mich  330.  Foster  t.  Sute.  36  Ark.  258; 
Bi»hop.  Simt.  Crimes.  KKH. 

♦Comm.  ▼  Grey.  2  Grsy.  5<)1.  61  Am. 
Dtc  476;  Comm.  w,  Livermore.  4  Gray. 
1*.  C  lifford  State.  29  Wis,  827;  McDuf 
Oe  tr.  Mate.  (Ga. )  13  S.  £.  Hep.  596;  Allred 
T.  Mate      Ala.  112.  8  South.  Hep.  r>6. 

» AUred  w.  6ute.  89  Ala.  113,  8  South. 


•McDuffle  V.  Slate,  (Ga.)  18  a  E.  Rep. 

m. 

'Comm'rs  of  Excise  v.  Tavlor.  21  N. 
Y.  178. 

•For  exiunple.  an  allegation  of  the 
sale  of  intoxirntinc  li(}uor8  is  sustained 
by  proof  of  sak*s  of  "sun  smile.  an  nr 
tide  containing  tifteen  per  cent  of  al- 
cohol, and  capable  of  produdog  intox- 
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nous  liquors,"  as  used  in  the  statutes,  includes  fermented  liquors, 
snch  as  wine  and  beer,  as  well  as  distilled  liquors.*  And  there  was 
also  a  similar  ruling  once  made  in  Tennessee.^®  This,  however,  was 
in  a  case  where  the  statute  simply  prohibited  the  sale  of  "spiritaoos 
liquors"  on  Sunday,  and  the  court  felt  constrained  to  construe  the 
phrase  liberally  in  order  to  prevent  evasions  and  subterfuges.  And 
even  with  this  reason  for  its  doctrine  the  case  referred  to  was  over- 
ruled in  a  later  decision,  wherein  it  was  held  that  the  term  in  ques- 
tion included  only  distilled  liquors,  and  not  wine,  ale,  or  beer.^^  This 
last  interpretation — which  is  certainly  consonant  both  with  reason  and 
the  right  use  of  language — is  the  one  which  all  the  courts  are  now 
agreed  upon,^^  with  the  exception  of  the  case  cited  from  North  Carolina. 
Of  course,  however,  the  statute  itself  may  direct  that  a  wider  signifi- 
cation be  given  to  this  term  than  its  ordinary  use  warrants.  Such 
is  the  case  in  New  Hampshire,  where  it  is  provided  that  the  phrase 
"spirituous  liquors"  shall  include  "all  spirituous  or  intoxiccUing  liq- 
uor, and  all  mixed  liquor  any  part  of  which  is  spirituous  or  intoxicat- 
ing." Under  this  enactment,  the  courts  hold  that  intoxicating  wines 
are  included  within  the  prohibition  of  the  statute.^*   It  is  also  to  be 


icatioD.  Prussia  v.  Guenther,  16  Abb. 
New  Cas.  230. 

•Bute  V.  Giersch.  08  N.  Car.  720.  4  a 
E.  Rep.  193.  In  this  case.  Merrimon, 
J.,  observes:  **  'Spirituous'  means  con- 
tnining.  partaking  of.  spirit;  having  the 
refined,  strong,  ardent  quality  of  alco- 
hol in  greater  or  less  degree.  Hence 
'spirituous  liquors'  imply  such  liquors 
as  above  defined. — as  contain  alrohol 
and  thus  have  spirit.— no  matter  by 
what  particular  name  denominated,  or 
in  what  liquid  form  or  combination 
tbey  may  appear.  Hence,  also,  distilled 
li(luors,  fermented  liquors,  and  vinous 
litpiors  are  all  alike  spirituous  licjuors. 
These  li(|Uors,  respectively,  may  have 
different  degrees  of  spirit  in  point  of 
tineuess  and  strength.  Distilled  li(tuors 
may  be  stronger  or  weaker  according  to 
the  quantity  and  quality  of  the  alcohol 
in  them,  and  so  of  the  other  kinds  men- 
tioned.   We  know  from  general  obser- 
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vation  and  knowledge,  and  it  is  a  gen- 
erally admitted  physical  fact,  not  de- 
nied in  this  case,  that  lager  beer  and 
wine  contain  alcohol,  and.  generally,  in 
such  quantity  and  degree  as  to  prodaca 
into.\ication.  These  liquors  therefore 
are  spirituous,  and  obviously  come 
within  the  meaning  and  are  embraced 
by  the  words  'spirituous  liquors'  at 
used  in  the  statute,  unless  there  is  some- 
thing in  the  latter  which  shows  that 
these  words  were  intended  to  have  a 
more  limited  application." 

»o  State  V.  Sharrer.  2  Cold.  828. 

"Fritz  V.  Slate.  1  Baxt.  15. 

^-Comrn.  V.  Grey.  2  Gray,  601,61  Am. 
Dec.  476;  Comm.  v.  Livermore.  4  Gray, 
18;  Clifford  v.  State.  29  Wis.  827;  Stale 
V.  Moore,  5  Blackf.  118;  Comm.  v.  Jor- 
dan. 18  Pick.  228;  State  v.  Thompson, 
20  W.  Va.  674.  See  Ally.  Gen.  v.  Bailey, 
1  Exch.  281. 

*3Joncs  V.  Surprise,  64  N.  H.  248.  9 
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noted  that  the  restricted  meaning  of  the  term  cannot  be  relied  upon 
as  a  cloak  for  crafty  evasions  of  the  law.  Thus,  the  offense  of  un- 
lawfully selling  "spirituous  liquor"  may  be  committed  by  a  sale  of 
such  liquor  mixed  in  small  quantities  with  other  unknown  ingredients, 
and  called  for  and  sold  as  "beer."  An  indictment  for  the  unlaw- 
ful sale  of  spirituous  liquors  is  not  bad  for  using  the  word  "spiritual" 
or  "spiritousy"  instead  of  the  correct  term.^ 

S  4.    Distilled  Liquors. 

This  phrase,  though  of  rarer  occurrence  in  the  statutes  than  those 
We  have  already  defined,  is  sometimes  used  in  connection  with  the 
terms  "vinous"  and  "malt"  liquors.    It  includes  only  such  liquors  as 
^re  obtained  by  the  process  of  distillation,  e.  g.,  whisky,  brandy,  rum, 
^in,  maraschino,  etc.,  and  is  never  applied  to  wine,  beer,  ale,  or 
other  fermented  or  malt  liquors.    Under  the  internal  revenue  laws 
of  the  United  States  the  term  embraces  all  spirits  produced  by  dis- 
^illation,  whether  they  are  rectified  or  not.^' 


S  6.    Wine,  or  Vinous  Liquors. 

As  we  have  seen  in  a  preceding  section,  wine  is  not  properly 
mncluded  in  the  term  "spirituous  liquor,"  that  designation  being 
applicable,  when  language  is  correctly  used,  only  to  such  beverages  as 
are  produced  by  distillation,  and  not  to  fermented  liquors. In 
ordinary  parlance,  and  within  the  meaning  of  the  statutes  on  the  sub- 
ject, the  phrase  "vinous  liquor"  denotes  such  liquor  as  is  made  from 
the  fermented  juice  of  the  grape.^*   But  since  the  term  "wine"  is 


All.  Rep.  384,  constraing  Gen.  Laws  N. 
H.  c.  109.  gg  8. 18.  18. 

"Comm.      Balbrick.  6  Cush.  247. 

» Slate  V.  Clark,  3  Ind.  451;  Comm.  v. 
Borke  15  Gray,  408. 

»C.  S.  Rev.  St.  8248.  3289.  3299;  U. 
S.  T.  Anthony.  14  Blatchf.  92. 

»7  Slate  Moore.  5  Blackf.  118;  Cas- 
weU  T.  Sute,  2  Humph.  402.    See  State 


V.  Stewart,  31  Me.  515.  Compare  State 
V.  Giersch.  98  N.  Car.  720,  4  S.  E.  Rep. 
193;  Jones  v.  Surprise,  64  N.  H.  243,  9 
All.  Rep.  384. 

i»  Supra,  §  3;  Adler  v.  State.  55  Ala. 
16;  Worley  v.  Spurgeon,  38  Iowa.  467; 
Allred  v.  State,  89  Ala.  112,  8  South. 
Rep.  56. 

(5) 


LAW  OF  INTOXICATING  LIQUORS. 


[Ch.  1 


also  need,  in  a  secondary  sense,  of  certain  fluids  extracted  from  ber- 
ries and  from  other  fruits  than  the  grape,  it  is  pertinent  to  inquire 
whether  these  also  should  be  understood  as  included  in  the  statutory 
designation  of  vinous  liquors.  There  is  some  authority  for  holding 
that  they  are  not  so  included.  Thus,  in  regard  to  the  word  '"vinous," 
it  is  said:  "Without  endeavoring  to  trace  it  any  further  back,  we 
may  say  that  it  is  derived  from  the  Latin  vinum,  wine,  and  so  named 
because  made  from  the  fruit  of  the  vine.  Wine  is  defined  in  Wor- 
cester's dictionary,  after  the  statement  of  its  derivation,  and  after 
reference  to  the  word  in  the  language  of  many  nations,  as  meaning, 
first,  the  fermented  juice  of  the  grape;  second,  the  fermented  juice 
of  certain  fruits  resembling  in  many  respects  the  wine  obtained  from 
grapes,  but  distinguished  therefrom  by  naming  the  source  whence  it 
is  derived,  as  ginger«wine,  gooseberry- wine,  currant-wine,  etc.  Noth- 
ing is  said  about  apple-wine  or  pear-wine,  unless  they  are  ineloded 
in  the  'etc'  ...  If  the  statute  might  include  among  the 
'vinous'  fluids  those  which  come  from  the  juice  of  fruits  which  grow  on 
vines  and  bushes,  and  are  named  wine,  we  do  not  think  it  should  be 
construed  so  liberally  as  to  apply  the  term  'vinous'  to  the  juice  of 
fruits  which  grow  on  trees."'*  That  wine  is  intoxicating  is  a  famil- 
iar fact.  And  hence  it  would  seem  too  plain  for  argument  that  it  is 
included  in  the  term  "intoxicating  liquors"  as  used  in  the  statutes. 
Yet  the  courts  have  shown  considerable  hesitation  in  so  holding.  In 
Maine,  it  seems  to  be  the  doctrine  that  the  question  must  be  left  to 
the  jury."^  In  Pennsylvania,  under  an  act  prohibiting  the  sale  of 
"vinous  liquors"  within  a  certain  district,  it  is  ruled  that  an  offense 
is  committed  by  the  sale  of  domestic  wine,  which  need  not  be  shown 
to  be  intoxicating."  In  one  of  the  earlier  Indiana  decisions,  the 
court  declared  that  it  did  not  know  judicially  that  wine  was  not  in- 
toxicating, and  that  it  would  not  question  the  power  of  the  legislature 
to  declare  it  to  be  so.^  But  in  North  Carolina,  it  is  fairly  held  that 
on  proof  of  a  sale  of  port  wine,  the  fact  of  its  intoxicating  quality  is 
a  matter  of  common  knowledge,  and  can  be  passed  on  by  the  jury 

>*FeldmaD  y.  Morrison.  1  Ul.  App.       n Hatfield  y.  Comm..  120  Pa.  St 
46a  14  Ail.  Rep.  151. 

»8uto  Y.  Page,  66  Me.  41&  n  Jackson  y.  8ute.  19  Ind.  SISL 
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^ithoiit  eTidenoe,* — a  deeision  which  will  certainly  commend  itself 
in  accordance  with  both  law  and  reason. 

6.   Malt  liquon. 

This  term,  it  is  said,  "embraces  porter,  ale,  beer,  and  the  like, 
which  are  the  resolt  or  product  of  a  process  by  which  grain,  usually 
barley,  is  steeped  in  water  to  the  point  of  germination,  the  starch  of 
the  grain  being  thus  converted  into  saccharine  matter,  which  is  kiln 
dried,  then  mixed  with  hops,  and  by  a  further  process  of  brewing 
made  into  a  beverage."  The  term,  however,  is  so  general  in  its 
signification  that  the  courts  decline  to  take  official  notice  of  all  the 
different  varieties  of  liquor  which  may  be  thus  described,  and  are 
unwilling  to  rule,  ex  officio,  that  all  malt  liquors  are  intoxicating, 
onless  it  is  so  declared  by  statute.  Thus,  under  a  law  which  enacts 
that  **ale  •  .  .  and  all  other  malt  liquors  shall  be  considered 
intoxicating  liquors  within  the  meaning  of  this  chapter,"  it  is  held 
that  the  question,  ''what  is  the  malt  liquor  intended  by  and  embraced 
in  the  statute,"  is  a  question  of  fact  for  the  jury,  and  not  one  of  law 
for  the  court.  The  court  which  made  this  riilini;  remarked  that  the 
term  in  question  "  is  a  general  term,  embracing  several  kinds  of  liq- 
uor; what  liquors  are  embraced  in  it,  as  well  as  the  mode  of  their 
manufacture  and  the  ingredients  of  which  they  are  composed,  is  a 
quei»tion  of  fact  for  the  jury,  and  not  of  law  for  the  court.  In  every 
esse  in  which  the  question  is  involved,  it  is  competent  for  both  par- 
ties to  show  by  proper  evidence  what  a  malt  liquor  is,  how  it  is  man- 
nfactured,  and  of  what  it  is  composed,  and  also  to  show  whether  the 
particular  liquor  in  controversy  is  or  is  not  a  malt  liquor,  and  the 
jury  must  determine  the  issue  upon  the  evidence.**  *  Under  this  rule, 
proof  that  a  saloon-keeper  drew  from  kegs  and  sold  an  article  which 
was  called  "  pop,"  and  that  it  was  a  malt  liquor  and  would  intoxicate 
if  taken  in  sufficient  quantities,  is  held  to  warrant  a  conviction  for 
selling  intoxicating  liquor.** 

■Siftte  v.  Packer.  80  N.  Car.  489.  "Stale  v.  Starr.  67  Me.  242.  See  State 

"Allred  v.  btaU.  »  Ala.  112,8  South,     v.  Volmer.  6  Kans.  371. 
Btp.  56^  ^GodfrcidsoD  v.  People.  88  111.  284. 
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liquor,  or  liquors. 

Either  of  these  tenns,  standing  alone,  is  too  wide  to  have  a  pre- 
cise legal  signification,  unless  explained  by  the  context  or  by  neces- 
sary inferences  from  the  subject-matter  of  the  statute.  When  thus 
explained,  however,  the  word  "liquor"  or  ''liquors"  is  commonly 
understood  as  including  all  varieties  of  intoxicating  beverages, whether 
spirituous,  vinous,  or  malt.^  Thus  it  is  held  that  this  word,  as  used 
in  a  federal  statute  providing  that  there  shall  be  no  allowance  for 
breakage,  leakage,  or  damage  on  wines,  liquors,  cordials,  or  distilled 
spirits,"  includes  fermented  as  well  as  distilled  liquors,  and  covers 
lager  beer.^  So,  under  a  statute  forbidding  a  credit  of  more  than 
ten  dollars  for  liquors  "  sold,  it  is  held  that  champagne  wine  ifl 
included.** 

§  8.   Medicinal  and  Toilet  Preparations. 

Many  varieties  of  medicines,  cordials,  tonics,  bitters,  and  the  like, 
contain  a  large  proportion  of  alcohol  and  are  capable  of  producing 
entire  or  partial  intoxication  if  taken  in  sufficient  doses.  In  conse- 
quence of  the  fact  that  perpetual  attempts  are  made  to  evade  the 
law  by  selling  ardent  spirits  more  or  less  effectually  disguised  by  the 
addition  of  drugs,  and  called  medicine,"  the  question  of  the  appli- 
cation of  the  statutes  to  substances  of  this  kind  has  frequently 
engaged  the  attention  of  the  courts,  and  has  been  found  to  involve  no 
small  degree  of  difficulty.  In  one  of  the  leading  cases,  the  supreme 
court  of  Kansas,  upon  a  most  fair  and  thorough  examination  of  the 
question,  reached  the  following  conclusions.  First,  whatever  is  gen* 
erally  and  popularly  known  as  intoxicating  liquor,  such  as  whisky,, 
brandy,  or  gin,  is  within  the  prohibitions  of  the  statute,  and  may 
be  so  declared  as  matter  of  law  by  the  courts.  Second,  whatever  is 
generally  and  popularly  known  as  medicine,  or  as  an  article  for  the 

^People  y.  Crilley.  20  Barb.  248;  » Kizer  v.  Randleman,  5  Jones,  (N. 
ISlate  V.  Brittain.  89  N.  Car.  576.  Car.)  428. 

^  Uollendur  v.  Magone,  88  Fed.  Rep. 
912. 
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^flet  or  for  enlioary  porpotes,  and  whioh  is  recognized,  and  the 
f ormola  for  its  preparation  prescribed,  in  some  standard  authority, 
<SQeh  as  the  United  States  Dispensatory,)  and  is  not  among  the  liq- 
xiim  ordinarily  used  as  intoxicating  beverages, — e.  g.^  tincture  of 
gentian,  paregoric,  bay  mm,  cologne,  essence  of  lemon, — is  not  within 
the  statute,  and  may  be  so  declared  as  matter  of  law  by  the  courts, 
notwithstanding  such  articles  contain  alcohol  and  may  produce 
intoxication.  Third,  as  to  articles  intermediate  between  these  two 
classes,  articles  not  known  to  the  standard  authorities,  compounds 
of  intoxicating  liquors  with  other  ingredients,  whether  provided  for 
i  single  ease,  or  compounded  upon  a  formula  and  sold  under  a  spe- 
cific name,  as  bitters,  cordials,  tonics,  etc.,  whether  they  are  within 
or  without  the  statute,  is  a  question  of  fact  for  the  jury  alone.  And 
in  the  latter  class  of  cases,  the  test  is  not  the  presence  or  amount  of 
alcohol,  but  the  adaptability  of  the  substance  to  the  one  use  or  the 
other,  as  medicine  or  as  a  beverage.  "If  the  compound  or  prepara- 
tion." said  the  court,  "be  such  that  the  distinctive  character  and 
effect  of  intoxicating  liquor  are  gone,  that  its  use  as  an  intoxicating 
beverage  is  practically  impossible  by  reason  of  the  other  ingredients, 
it  is  not  within  the  statute.  The  mere  presence  of  the  alcohol  does 
not  bring  the  article  within  the  prohibition.  The  influence  of  the 
alcohol  may  be  counteracted  by  the  other  elements,  and  the  com- 
pound be  strictly  and  fairly  only  a  medicine.  On  the  other  hand,  if 
the  intoxicating  liquor  remain  as  a  distinctive  force  in  the  compound, 
and  such  compound  is  reasonably  liable  to  be  used  as  an  intoxicat- 
ing beverage,  it  is  within  the  statute,  and  this  though  it  contain 
many  other  ingredients,  and  ingredients  of  an  independent  and  ben- 
eficial force  in  counteracting  disease  or  strengthening  the  system."  • 
The  doctrine  of  this  decision,  and  the  justice  of  the  test  which  it 
proposes,  are  amply  supported  by  the  other  authorities,  both  earlier 
and  later." 

•Intoximling  Liquor  Gates.  25  Kftna.  888;  State  v.  Muncey,  2S  W.  Va.  494; 
751.  37  Am.  Hep  2S4.  Stale  v.  Coulter.  40  Kana.  87.  19  Pac. 

«Coiiim.  V.  Uamsdell.  V30  Mass.  68;    Kep  Wall  v.  Slate.  7^  Ala.  417; 

I  nite*]  Males  v.  Stiibblefleld.  40  Fed.  Comm.  v.  llallelt.  llXi  Mass.  4"»-\  IJishop, 
}i'p  i>4.  Hussell  V.  Sloan.  33  Vl.  C56;  Stui.  (rimes..:;  1U20.  In  >lale  v.  LalTer. 
T.  ."^talc.  >J  *Vrk.  17.  6  S,  W.  Rep.         Iowa,  42'2,  it  wa^  said:  **So  lonR  at 
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To  illustrate  these  principles  we  may  cite  a  ease  where  the  artide 
sold  was  gum-camphor  and  alcohol,  mixed  by  the  vendor  and  sold 
as  a  medicine,  which  was  held  to  be  no  violation  of  the  law ; "  and 
another  case  where  a  decoction  of  whisky  with  bitter  herbs  and 
barks,  intoxicating,  and  used  as  a  beverage,  was  held  to  be  within 
the  statute.''  Much  will  depend,  in  this  connection,  upon  the  pre* 
cise  terms  of  the  law.  For  example,  a  sale  of  preparations  known 
as  '"Home  Bitters"  and  "Home  Sanative  Cordial,"  containing  twenty- 
two  per  cent,  of  alcohol,  but  entirely  unfit  to  be  used  except  as  med« 
icine,  was  held  to  be  within  an  act  prohibiting  the  sale  of  ardent 
spirits  "and  all  compounds  or  preparations  thereof,  commonly  called 
tonics,  bitters,  or  medicated  liquors."**  But  where  the  statute  is  not 
so  specific  in  its  terms,  the  accepted  rule,  in  accordance  with  the 


the  liquors  retain  their  character  as  in- 
toxicating liquors,  capable  of  use  as  a 
beverage,  notwithstanding  other  in- 
gredients may  have  been  mixed  there- 
with, they  fall  under  the  ban  of  the 
law;  but  when  they  are  so  compounded 
with  other  substances  as  to  lose  the  dis- 
tinctive character  of  intoxicating  liq- 
uors, and  are  no  longer  desirable  for 
use  as  a  stimulating  beverage,  and  are 
in  fact  medicine,  then  their  sale  is  not 
prohibited. " 

"State  V.  Raymond.  20  W.  Va.  18.  48 
Am.  Rep.  787. 

33  Wall  V.  State.  78  Ala.  417. 

»<Gostorf  V.  State.  89  Ark.  450.  The 
medicines  here  in  question  were  shown 
by  evidence  at  the  trial  to  be  whole- 
some and  excellent  remedies,  and  en- 
tirely unfit  to  be  used  as  a  beverage. 
A  medical  witness  said:  cannot  con- 
ceive bow  any  one  could  use  these  ar- 
ticles as  a  beverage.  If  taken  largely, 
it  would  be  an  emetic.  **  Yet  it  seems 
plain  that  they  came  within  the  prohi- 
bitions of  the  statute,  and  it  would  be 
difficult  to  point  out  error  in  the  decis- 
ion. The  case  furnishes  an  illustration 
of  legislative  zeal  overreaching  itself. 
The  following  instruction  was  given  by 
the  trial  court  and  approved  by  the  ap- 
pellate court    *'If  the  inhibitory  Ian- 

(10) 


guage  of  the  act  was  confined  to  'ar- 
dent, vinous,  malt. or  fermented  liquors/ 
a  reasonable  interpretation  of  the  act 
might  well  limit  its  operation  to  aach 
compounds  or  preparations  as  were 
merely  pretexts  to  evade  the  law  by  mak- 
ing sale  of  the  prohibited  articles  under 
the  thin  disguise  of  medicated  syrup 
instead  of  sugar  for  sweetening.  But 
the  language  goes  further,  and  express- 
ly, in  so  many  words,  forbids  the  sale 
of  'any  compounds  or  preparations 
thereof,  commonly  called  tonics,  bit- 
ters, or  medicated  liquors.'  and  thisfuU 
enumeration  is  emphasized  by  being 
repeated  five  times  in  this  act.  The  leg- 
islature, under  its  police  power.  Is  aa- 
thorizcd  to  inhibit  or  regulate  by  license 
whatever  is  harmful  in  itself,  or  harm- 
ful in  its  indirect  influence  upon  the 
community.  The  main  object,  doubt- 
less, of  the  act.  was  to  prevent  the  sale 
of  such  mixtures  as  were  to  be  sold  and 
used  as  beverages  and  substitutes  for 
ardent  liquors.  But  the  legislature 
might  well  have  anticipated  the  frauds 
easily  perpetrated  upon  the  law.  and 
the  consequent  evasions  thereof,  if  the 
state  were  required  in  each  case  to  give 
the  component  parts  and  relative  pro- 
portions of  the  tonics  and  bitters  sold.  * 


Ch.  1]  DEFINITIONS  AND  CONSTRUCTION  OF  TERMS.  §  9 

Mthonties  abeadj  oited,  is  that  the  fact  that  a  medicine  does  con- 
tain a  eertain  proportion  of  alcohol  is  not  of  itself  evidence  that  its 
sale  is  onlawfal,  and  that  the  quantity  of  alcohol  does  not  neces- 
•aiily  determine  whether  or  not  a  liqaor  is  intoxicating  as  contem« 
plated  by  the  prohibitions  of  the  law.^  And  it  is  equally  well  set- 
tled that  the  question,  whether  or  not  a  particular  article  of  this 
general  description  is  within  the  law,  is  a  question  of  fact  which 
must  be  passed  upon  by  the  jury,  and  not  one  which  the  court  will 
imdartake  to  determine."  The  defendant  is  entitled  to  prove,  if  he 
ean,  that  the  article  sold  was  a  medicine  and  not  liquor.^  But  it 
is  no  defense  that  he  believed  that  what  he  sold  was  a  medicine  or 
was  not  intoxicating."  And  the  court,  when  there  is  reason  to  think 
that  a  mere  evasion  of  the  law  is  being  attempted,  may  aid  the  jury 
by  proper  charges.  Thus,  an  instruction  relating  to  the  sale  of 
'"nerve-tonic"  by  the  accused  is  relevant,  where  there  is  evidence  that 
nerve-tonic  means  rye  whisky."  A  druggist  selling  liquor  without  a 
tteense  cannot  escape  liability  on  the  ground  that  there  was  quinine 
in  the  liqaor  and  it  was  sold  as  medicine.^ 

§  9.  Bitters. 

In  regard  to  the  class  of  infusions  commonly  called  "bitters,"  the 
same  principles  which  were  explained  in  the  preceding  section  are 
adjudged  applicable.  Whether  the  sale  of  a  particular  "bitters" 
eontaining  alcohol  is  a  violation  of  a  prohibitory  liquor  law  depends 
npon  the  question  whether,  in  such  article,  the  distinctive  character 
and  effect  of  intoxicating  liquor  are  present,  so  that  it  may  be  used 
as  an  intoxicating  beverage,  notwithstanding  the  other  ingredients. 
If  it  cannot  be  so  ased,  if  the  other  ingredients  are  medicinal,  and 

•Dmris  v.  State.  50  Ark.  17,  6  8.  W.  «  Prather  v.  State.  12  Tex.  App.  401. 

Bep.  888;  Bute     Coulter.  40  Kans.  87,  *  Comm.  v.  IlaUett.  103  Mass.  452. 

IS  Pac  Rep.  868.    Compare  Foster  •  Kinnebrew  v.  State.  80  Ga.  232,  5 

State.  36  Ark.  258;  State  y.  Gray,  (Conn.)  S.  £.  Rep.  56. 

SS  AIL  Rep.  675.  ^  Warrick  v.  Rounds,  17  Nebr.  411. 22 

"iDtoxIcatiDg  Liquor  Cases,  25  Kans.  N.  W.  Rep.  785.    See.  also,  United 

751.  »7  Am.  Rep.  «94;  Allred  v.  State.  89  States  v.  White.  42  Fed.  Rep.  188. 
Ala.  113.  8  South.  Rep.  66;  Butler 
8ute.  25  Fla.  ai7.  6  South.  Rep.  67. 
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the  alcohol  is  a  necessary  presenrative  or  vehicle  for  them»  the  sale 
is  lawful.^  But  this  is  a  fact  to  be  ascertained  by  evidence  and 
passed  upon  by  the  jury.  It  is  not  the  daty,  nor  is  it  within  the 
province,  of  the  court,  to  declare,  as  a  matter  of  judicial  knowledge, 
that  any  particular  variety  of  '"bitters"  is  or  is  not  an  intoxicating 
liquor.^  Here,  also,  much  will  depend  upon  the  language  of  the 
statute.  For  example,  in  Missouri,  the  law  expressly  includes,  ii 
the  definition  of  intoxicating  liquors,  ""any  composition  of  which  spir 
ituous  liquor  is  a  part,"  and  it  is  there  held  to  be  a  violation  of  th< 
law  to  sell,  as  a  beverage,  *'bitters"  thus  compounded,  notwithstand 
ing  a  United  States  excise  tax  has  been  paid  thereon,  (showing  tha 
the  article  is  classed  as  a  medicine,)  and  although  the  federal  lai 
requires  no  license  for  the  sale  of  the  same.^* 

§  10.   Fruits  Preserved  in  Spirits. 

One  of  the  most  popular  devices  for  evading  the  liquor  law  w& 
the  sale  of  so-called  "brandy  peaches"  and  "brandy  cherries.**  T 
meet  this  subterfuge,  the  courts  have  ruled  that,  whatever  might  b 
the  case  with  genuine  preserves  or  confectionery  decocted  or  fiavore 
with  brandy,  if  the  evidence  disclosed  that  the  article  sold  was  L 
reality  brandy  or  other  liquor  disguised  by  the  addition  of  a  litt 
fruit,  and  sold  and  used,  not  as  a  palatable  preserve,  but  as  a  atia 
ulating  beverage,  then  it  would  be  held  to  be  within  the  terms  ar 
meaning  of  the  law.^  Thus  it  was  held  that  a  merchant  who  kept 
stock  of  brandy  cherries  in  pint  and  quart  bottles,  which  he  sold  t 
customers,  furnishing  glasses  with  which  they  might  drink  th( 
braudy,  was  properly  convicted  of  illegally  selling  liquor.^  Bat  thi 
court  in  Arkansas,  under  the  rule  that  no  license  is  required  to  sel 
fruits  preserved  in  spirits, — although  one  cannot  evade  the  law  b; 

^  Carl  V.  State,  87  Ala.  17.  6  South.       «  State  v.  Lillard.  78  Mo.  186;  State  ^ 

Rep.  118;  Same  v.  Same.  89  Ala.  93.  8  Wilson,  80  Mo.  803. 
South.  Rep.  156;  Comm.  v.  Pease,  110       «  Ryall  v.  State.  78  Ala.  410;  Unite 

Muss.  412;  King  v.  State.  58  Miss.  737.  States  v.  Stafford,  20  Fed.  Rep.  730. 
38  Am.  Rep.  844;  James  v.  State.  21       ^  Musick  v.  State,  51  Ark.  165,  10  I 

Tex.  App.  353.  17  S.  W.  Rep.  422.  W.  Rep.  225. 

«  Allred  v.  State.  89  Ala.  112. 8  South. 
Rep.  56. 
(12) 


Ch.  1]         DEmnnoNs  and  ookstbuction  of  terms.  §  11 

idling  a  few  peaeheB  or  cherries  in  a  bottle  of  liqaor, — holds  that  a 
nit  of  six  peaobes  in  a  bottle  with  a  gill  of  liqaor,  is  no  violation  of 

S  U.  Aloohol. 

Whether  alcohol,  in  its  pare  state,  comes  within  the  description  of 
"ipiriiooQs  liqaors"  or  ''intoxicating  liquors*'  is  a  question  upon  which 
tbeeoiirts  are  by  no  means  agreed.  On  the  one  hand,  it  has  been 
rated  that  no  proof  is  required  of  the  intoxicating  properties  of  this 
liquid;  that,  as  a  matter  of  law,  it  is  known  to  be  an  intoxicant;  and 
that  an  indictment  for  selling  intoxicating  liquor  is  sustained  by  proof 
o(t  Bale  of  alcohol.^  But  on  the  other  hand,  we  have  a  judicial 
declaration  that  alcohol  is  neither  ardent  nor  vinous  spirits,  and  that 
iti  lale  is  not  in  any  manner  restricted  or  regulated  by  a  prohibitoiry 
liqoor  law.^  The  supreme  court  of  Illinois,  while  apparently  unwill- 
ing to  decide  either  way  as  a  matter  of  law,  inclines  to  the  former 
^w.  In  response  to  an  objection  that  pure  alcohol  is  not,  in  legal 
parlanee,  a  spirituoos  liquor,  that  tribunal  is  reported  as  saying  "it 
ii  not,  in  common  parlance,  so  considered,  although  it  is  the  basis 
of  all  spirituous  liquors.  We  are  not  prepared  to  say,  however,  that 
•eliing  pure  alcohol  is  not  selling  spirituous  liquor."  The  difficulty 
of  the  question  lies  in  the  fact  that  alcohol,  while  certainly  iutoxicat- 

ii  very  rarely  used  as  a  beverage,  but  is  adapted  to  many  medic- 
^  »nd  mechanical  uses.  It  is  clear  that  no  proof  need  be  required 
<>f  ita  intoxicating  character.  But  the  circumstances  of  the  particular 
'^^^i  the  manner  and  purpose  of  it,  and  the  characters  of  seller  and 
P^rtbaaer,  should  be  mainly  consulted  in  determining  whether  it 
vithin  the  law.  If  a  saloon-keeper  sells  alcohol  to  an  intoxi- 
^led  person,  in  order  that  the  latter  may  drink  it,  it  is  evident  that 
^«law  is  violated.    But  if  a  druggist,  not  authorized  to  sell  liquor, 

alcohol  to  a  surgeon,  to  be  used  by  the  latter  in  preserving  aua- 
^aical  specimens,  it  is  equally  clear  that  there  is  no  infraction  of 
U)elaw.    In  line  with  these  principles  is  a  decision  of  the  court  in 

•Ribe  V.  Suie.  89  Ark.  204.  «  State  v.  Martin.  34  Ark.  340.  t 

*So:der     SUie.  81  Ga*  758.  7  a  E.       •  Bennett  v.  People,  30  111.  3S9. 
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Arkansas,  wherein  it  is  said :  "This  ooart  does  not  judicially  know 
that  it  [alcohol]  is  an  intoxicating  beverage,  like  whisky,  nor  that  it 
is  in  common  use  for  purposes  of  dissipation,  nor  even  that  it  is 
capable  of  being  applied  to  such  a  use.  If,  however,  such  is  the  case, 
and  the  liquor-seller  uses  this  subterfuge  for  the  purpose  of  parsuing 
his  calling  and  evading  the  law,  it  is  possible  that  a  conviction  upon 
an  indictment  for  selling  ardent  spirits  might  be  sustained  by  proof 
of  a  sale  of  alcohol.  But  a  bare  charge  of  selling  alcohol  discloses  no 
criminal  offense/'^ 

§  12.  Whisky. 

Whisky  is  a  liquor  distilled  from  grain,  possessing  intoxicating 
properties.  It  is  within  the  terms  of  any  statute  prohibiting  or  regu- 
lating the  sale  of  either  intoxicating,"  ''spirituous,"  or  "distilled** 
liquors.  But  it  is  not  a  vinous  or  a  malt  liquor,  and  is  not  in  any 
proper  sense  a  "drug."^^  That  whisky  is  a  spirituous  and  intoxi- 
cating liquor  is  a  fact  of  which  the  courts  will  take  judicial  notice." 
*'As  every  person  of  common  intelligence  knows  that  whisky  is  an 
intoxicating  liquor,  and  there  was  no  question,  and  could  be  none,  as 
to  that  fact,  the  instruction  that  it  was  so  was  unobjectionable.**  * 
"As  the  courts  are  presumed  to  be  acquainted  with  the  meaning  of 
English  words,  we  must  take  notice  that  whisky  is  a  spirit  distilled 
from  grain,  and  one  species  of  the  prohibited  commodity.  We  are 
not  required  to  shut  our  eyes  to  what  we  do  know,  and  bring  reproach 
upon  the  administration  of  the  law  by  giving  way  to  objections  so 
utterly  destitute  of  merit." Hence  it  follows  that  an  indictment 
for  unlawfully  selling  whisky  need  not  in  terms  allege  that  whisky 
is  a  spirituous  or  intoxicating  liquor."  And  an  indictment  for  sell-— 
ing  "intoxicating  liquor,  to  wit,  one  pint  of  whisky,"  will  be  held  ta 

w  State  V.  Witt.  89  Ark.  216;  Winn  v.  »  Edgar  v.  State.  87  Ark. 

State.  48  Ark.  151.  M  state  y.  WiUiamson.  21  Mo.  490. 

»  Gault  V.  State,  84  Ga.  533.  »  Schlicht  v.  Sute.  56  Ind.  178;  Eaga  « 

Schlicht  V.  State.  56  Ind.  178;  Eagan  y.  State,  53  Ind.  162;  Carmen  8tat^< 

y.  State,  53  Ind.  162;  Carmon  y.  State.  18  Ind.  450;  State  y.  Williamson,  21  M0- 

18  Ind.  450;  Edgar  y.  State,  87  Ark.  219;  496;   People    V.    Webster,  9  Dou^I- 

State  y.  Williamson.  21  Mo.  496;  Frese  (Mich.)  92. 
y.  State.  23  Fla.  267.  2  Soath  Rep.  1. 
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•offieiently  eharge  the  offense  of  selling  "distilled  liquor."'*  In  a 
eiM  in  TexUy  whexe  the  prosecution  was  for  selling  whisky  on  Sun- 
d^i  it  was  in  proof  that  the  beverage  sold  was  "whisky  cocktail," 
a  oonpoond  in  which  whisky  was  the  predominant  element.  It  was 
held  tbat  the  sale  was  of  whisky  within  the  purview  of  the  statute, 
and  that  there  was  no  variance  between  the  allegation  and  the  proof.'' 
So  ao  indictment  for  selling  spirituous  liquor  is  sustained  by  proof 
cl  the  sale  of  "common  cordial,"  where  that  is  shown  to  be  whisky 
iveetened  with  sugar  and  flavored  with  peppermint.** 


f  13.  Brandy. 

Brandy,  as  the  derivation  of  the  word  imports,  is  an  alcoholic  liquor 
'I'Uiled  from  wine.    But  the  name  is  also  given  to  spirit  distilled 
f^^nk  other  liquors,  and,  in  the  United  States,  to  that  distilled  from 
cider  and  peaches.**   In  any  case,  it  is  included  in  the  designation 
^'    intoxicating,"  "distilled,"  or  "spirituous"  liquor,  but  is  not  vinous 
^   xnalt.    This  being  a  matter  of  common  knowledge,  and  one 
vhich  the  courts  will  officially  notice,  it  is  not  neceasary  to  allege  in 
indictment,*  or  for  the  jury  to  find,"  that  brandy  is  a  spirituous 
^  intoxicating  liquor.    And  it  has  been  held  in  Indiana  that  the 
^Urt  will  take  judicial  notice  that  "blackberry  brandy*'  is  an  intox- 
'^tint;  liquor.    In  making  this  ruling,  Elliott,  J.,  remarked :  "Brandy 
^  tanked  as  an  intoxicating  liquor  by  writers  upon  the  general  sub- 
let, and  that  it  is  a  liquor  of  that  character  is  generally  and  com- 
monly known.    The  fact  is  therefore  one  of  which  the  courts  will  take 
judicial  knowledge.    The  addition  to  the  term  •  brandy  *  of  the  word 
*  Mackberry  *  does  no  more  than  designate  it  as  a  particular  kind 
^f  brandy;  it  does  not  indicate  that  the  liquor  was  not  brandy  of 
^nie  kind.    The  natural  and  reasonable  presumption  is  that  the  basis 
of  the  liquor  was  brandy  and  therefore  intoxicating.    If  it  was  not, 
the  appellant  should  have  shown  it."*' 


State     Deogolensky.  82  Mo.  44. 
^  <;anowfty  T.  bUle,  28  Tex.  App.  398, 
:  S  W.  Ilcp.  346. 

Sute     Beaaet,  S  Harr.  (Del)  065. 


•  Webster's  Diet.  *.  «. 

^  State  V.  MuDger.  15  Vt  290. 

•»  Stale  V.  Wadsworth.  30  Conn.  00. 

«  Fenton  v.  State.  lUO  IniL  598. 
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S  14.  Gin. 

This  is  an  alcoholio  liquor  distilled  from  rye  and  barley  and  fla-> 
vored  with  janiper  berries.    It  is  not  necessary  to  allege  in  an  indict* 
menty^  or  for  the  jury  to  find  as  a  fact,^  that  gin  is  a  spiritnoas 
or  intoxicating  liquor,  as  that  is  a  matter  of  common  information. 
''Everybody  who  knows  what  gin  is/'  says  the  court  in  Massachusetts, 
''knows  not  only  that  it  is  a  liquor,  but  also  that  it  is  intoxicating. 
And  it  might  as  well  have  been  objected  that  the  jury  could  not  find 
that  gin  was  a  liquor,  without  evidence  that  it  was  not  a  solid  sub- 
stance, as  that  they  could  not  find  that  it  was  intoxicating,  without 
testimony  to  show  it  to  be  so.    No  juror  can  be  supposed  to  be  so 
ignorant  as  not  to  know  what  gin  is.    Proof,  therefore,  that  the 
defendant  sold  gin  is  proof  that  he  sold  intoxicating  liqaor.    If  what 
he  sold  was  not  intoxicating  liquor,  it  was  not  gin."  ^    And  any  per* 
son  is  competent  to  testify  that  certain  liquor  was  gin.^ 


§  16.  Rum. 

Bum  is  defined  as  a  kind  of  intoxicating  liquor  distilled  from  eane 
juice,  or  from  the  scummings  of  the  boiled  juice,  or  from  treacle  or 
molasses,  or  from  the  lees  of  former  distillations.*'  That  it  is  a 
spirituous  liquor  and  intoxicating  is  a  matter  of  common  knowledge 
which  the  courts  will  notice  judicially.  Hence  an  averment  in  an 
indictment  that  the  defendant  sold  "rum"  is  sufficient,  without  an 
allegation  that  it  was  a  spirituous  or  intoxicating  liquor.^  Nor  need 
the  jury  find  this  fact,  in  order  to  sustain  a  conviction.*  It  is  also 
ruled  that  rum  is  within  the  meaning  of  the  United  States  revenue 
laws,  prohibiting  the  selling  of  spirituous  liquors*'  without  first  pay« 
ins  the  tax.^ 


•»  State  V.  Munger,  15  Vt.  290. 

Stale  v.  Wadsworth,  80  Conn.  55, 
«  Comm.  V.  Pockham.  3  Gray.  514. 

Comm.  v.  Timothy.  8  Gray,  iW. 
^  Webster'a  Diet.  #•  «. 
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«  State  v.  Munger.  15  Vt  290;  8Uto 

V.  Mooly,  8  Hill.  (S.  Car.)  187. 
»  State  V.  Wadsworth,  80  Conn.  55u 
70  United  States  v.  AngeU,  11  Fed. 

Rep.  84. 
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§  16.  Ale. 

Kie  is  a  fermented  liquor  made  from  an  infusion  of  malt  with  the 
tdii^ion  of  a  bitter,  usually  hops.    In  common  parlance,  the  name 
\b  ^ven  to  a  heavier  and  stronger  liquor,  {(nd  containing  a  larger 
proportion  of  alcohol,  than  that  denoted  by  the  term  "beer.**  Whether 
this  article  should  be  considered  as  falling  within  one  or  another  of 
the  general  terms  commonly  employed  in  the  statutes,  and  to  what 
extent  the  courts  should  go  in  taking  judicial  notice  of  its  character 
and  its  proper  classification,  are  questions  upon  which  great  diver- 
nt;  of  opinion  has  been  manifested.    In  the  first  place,  it  seems  to 
be  admitted  that  ale  is  not  a  "spirituous"  liquor. That  term,  as 
saw  in  a  preceding  section,  is  properly  reserved  as  the  designa- 
tion of  liquors  produced  by  distillation,  and  is  not  correctly  applied 
to  any  others.    But  it  must  be  here  noted  that  a  liquor  sold  as  ale 
be  80  mixed  with  spirituous  liquor  as  to  fall  within  the  mean- 
^of  a  statute  which  prohibits  the  sale  of  "any  wine  or  spirituous 
M^Dor,  mixed  or  unmixed. In  New  York  the  courts  were  confronted 
^th  the  question  whether  ale  was  within  the  prohibition  of  an  act 
*^UtiDg  to  the  sale  of  "strong  or  spirituous  liquors."    In  the  first 
on  the  subject.  Chancellor  Walworth  delivered  a  most  exhaust- 
opinion,  in  which  he  collected  and  reviewed  a  vast  amount  of 
and  other  information,  and  concluded  that  the  question 
'^^Ost  be  answered  in  the  aflarmative.^'    But  nine  years  later,  the 
^Pi^me  court  declared  that  this  decision  was  unnecessary  to  the 
^  in  which  it  was  made,  and  proceeded  to  rule  that  ale  did  not 
belong  to  the  class  of  "strong  liquors"  forbidden  to  be  sold  without 
'^^cnae.'*   A  few  years  more  and  there  was  a  return  to  the  earlier 
•molding.:!    And  the  latest  decisions  in  that  state  inferentially  favor 
doctrine  that  this  liquor  not  only  comes  within  the  statute  but 
^  judicially  known  to  be  intoxicating.^^    In  the  next  place,  it  is  said 

^Fleming  v.  New  Brunswick.  47  N.  People  v.  Crilley.  20  Barb.  248. 

^  Uw,  831:  Walker  v.  Prescott.  44  N.  76  Comm'rs  of  Excise  v.  Freeoff.  17 

H.511.  How.  Pr.  442. 

"Walker  v.  Prescott.  44  N.  H.  511.  Comm'rs  of  Excise  v.  Taylor,  21  N. 

^^eiin  V.  Ladue.  3  Deoio.  43,  487.  Y.  178;  Uau  v.  People.  63  N.  Y.  277; 
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that  a  coart  judicially  recognizes  the  fact  that  ale  is  a  ''malt''  liq- 
uor,^— which  it  could  scarcely  fail  to  do  if  professing  any  acquaint- 
ance with  the  language.  But  whether  it  can  be  known,  without 
evidence,  that  this  is  an  "intoxicating"  liquor  is  as  yet  an  unsettled 
question.  In  Ohio,  it  \^  held  that  ale  is  included  under  this  desig- 
nation, save  where  it  is  expressly  excepted  by  statute.^'  And  there 
are  dicta  in  New  York  to  the  same  general  effect.^  But  in  the  other 
states,  it  appears  to  be  the  rule  that  the  question  whether  ale  is  an 
"intoxicating  liquor"  is  one  of  fact,  to  be  determined  by  the  jary,* 
although  it  is  said  the  question  may  be  submitted  to  the  jury  with- 
out evidence. Of  course,  if  the  statute  declares  that  ale  shall  be 
included  among  intoxicating  liquors  within  its  meaning,  it  is  not 
necessary  for  the  jury  to  find  as  a  fact  that  it  is  intoxicating."* 


§  17.  Beer. 

On  examining  the  decisions  which  have  had  to  do  with  the  defini* 
tion  and  classification  of  this  species  of  beverage,  the  reader  will  at 
once  discover  a  great  conflict  of  opinion.  The  questions  involved 
are  by  no  means  free  from  difficulty,  but  it  is  believed  that  they  will 
admit  of  solution  on  sound  and  reasonable  grounds.  In  the  first 
place,  it  is  conceded  by  all  the  authorities  that  beer  is  not  included 
in  the  designation  of  either  "vinous"  or  "spirituous"  liquors  as  these 
terms  are  used  in  the  statutes.^  Hence,  if  it  is  within  the  terms  of 
any  given  law  at  all,  it  must  be  either  because  it  is  specifically  named 
or  because  it  belongs  to  the  class  of  "malt"  liquors  or  "strong"  liq- 
uors or  is  included  in  the  general  term  "intoxicating."  But  now  let 
us  suppose  that  a  liquor  charged  to  have  been  sold  in  violation  of 
law  is  described  in  the  indictment  as  "beer,"  or  that  the  eyidenoei 


Blatz  V.  Rohrbach,  116  N.  Y.  450,  22  N. 
E.  Rep.  1049. 

77  Wiles  V.  State,  33  Ind.  206. 

78  Johnston  v.  State.  23  Ohio  St  556. 

79  Ran  V.  People,  63  N.  Y.  277;  Blatz 
V.  Rohrbach.  116  N.  Y.  450,  22  N.  E. 
Rep.  1049. 

^  State  y.  Blddle,  54  N.  H.  879;  State 
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y.  Barron.  87  Vt.  57;  Haines  Hann— 
ban,  105  Mass.  480. 
8»  State  v.  Barron,  87  Vt.  57. 

82  State  v.  Wadsworth,  80  Conn.  65. 

83  State  v.  Brindle.  28  Iowa, 
Tinker  v.  State,  (Ala.)  8  Soath.  Bepu 
855;  Fritz  y.  State,  1  Baxt.  15. 
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shows  a  sale  of  ''beer,"  without  anything  to  give  it  greater  particu- 
larity of  description.  Is  this,  of  itself,  sufficient  to  sustain  a  convic- 
tion? That  this  question  admits  of  any  doubt  is  due  to  two  facts; 
first,  that  the  word  ''beer"  is  used  as  a  generic  term,  including  both 
a  class  of  alcoholic  liquors,  and  a  class  of  non-intoxicating  beverages, 
made  from  the  roots  or  other  parts  of  various  plants,  although  the 
latter  are  almost  always  described  by  the  addition  of  a  term  showing 
their  origin,  as  ''spruce  beer,"  "ginger  beer,"  and  the  like;  and  sec- 
ond, that,  in  the  case  of  beers  made  from  malt  and  hops,  some  of  the 
oourts  have  declined  to  know  officially  that  they  possessed  intoxicat- 
ing properties.  Accordingly,  we  find  numerous  cases  supporting  the 
role  that  there  is  no  presumption  of  law  that  a  liquor  described 
timply  as  "beer"  is  a  malt  liquor,  and  that  evidence  of  sales  of  "beer" 
is  not  enough  without  showing  that  it  was  "malt,"  "strong,"  or 
""intoxicating"  beer.**  "It  would  seem,"  says  the  court  in  New  York, 
**that  a  term  which  included  both  intoxicating  and  non-intoxicating 
liquors  could  not  be  said,  in  its  ordinary  meaning,  necessarily  to  im- 
ply an  intoxicating  drink,  unless  such  import  has  been  given  to  it 
either  by  statute  or  by  the  decision  of  the  courts."^  But  this  is  not 
the  approved  rule.  On  the  contrary,  the  preponderance  of  authority 
is  to  the  efifect  that  when  the  word  "beer"  is  used,  without  any 
restriction  or  qualification,  it  denotes  an  intoxicating  malt  liquor;  that 
when  thus  occurring  in  an  indictment  or  complaint,  or  in  the  evi- 
dence, it  is  presumed  to  include  only  that  species  of  beverage;  and 
ttiat,  being  taken  in  this  sense,  it  will  be  sufficient,  unless  it  is  shown 
by  evidence  that  the  particular  liquor  so  described  was  non-alcoholic.^ 


-Bute  Y.  Beswick.  18  R.  L  211;  Blatz 
Rohrbach.  116  N.  Y.  450.  23  N.  E. 
Kep.  1049;    Comm.  y.  Hardiman,  9 
Gray.  196;  Pekin  v.  Smelzel.  21  II!.  464; 
Hausberg  y.  People.  120  111.  21.  8  N.  £. 
Kep.  857:  Xetso  y.  State.  24  Fla.  368.  5 
South.  Rep.  a    Note  that  the  following 
Indiana  decisions  holding  this  doctrine 
haYe  been  otermled:   Weis  y.  State.  88 
Isd.  204;  Klare  y.  State.  48  Ind.  488; 
Lalbrope  y.  State.  50  Ind.  555;  Schlosser 
Y.  Sute.  55  Ind.  82;  Plankett  v.  State. 
69  Ind.  68;  Knrz  t.  State.  79  Ind.  48a 


Compare  Myers  y.  State.  98  Ind.  251; 
Stout  V.  State.  96  Ind.  407. 

M  Blatz  V.  Rohrbach.  116  N.  Y.  450. 
22  N.  E.  Rep.  1049. 

M  People  V.  Wheelock.  8  Park.  (N. 
Y.)  9;  Comm'rs  of  Excise  y.  Freeoflf,  17 
How.  Pr.  442;  Murphy  v.  Montclair,  89 
N.  J.  Law.  673;  Myers  v.  State.  93  Ind. 
251;  Stout  Y.  State.  96  Ind.  407;  Welsh 
V.  State,  126  Ind.  71.  25  N.  E.  Rep.  883; 
State  Y.  Lemp.  16  Mo.  389;  State  y. 
Houts.  86  Mo.  App.  265;  State  y.  Teis- 
sedre.  80  Kans.  476.  2  Pac.  Rep.  650; 
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This  position  seems  to  us  anqoestionably  sound.  It  is  supported  by 
the  following  reasons.  First,  it  is  only  in  a  secondary  or  derivatiTO 
sense  that  the  word  "beer"  is  used  as  descriptive  of  any  liquor  other 
than  malt  beer.  Second,  when  used  in  relation  to  any  non-alcoholic 
extract  or  infusion,  it  is  properly  (and  almost  invariably)  qualified 
by  the  addition  of  a  descriptive  term,  as  ''root  beer,"  "spruce  beer,* 
"ginger  beer/'  etc.  Third,  when  used  in  bar-rooms  and  drinking 
saloons,  and  generally  in  connection  with  the  sale  of  intoxicants,  the 
word  "beer"  never  denotes  anything  but  an  intoxicating  malt  liquor." 

But  in  the  next  place,  assuming  that  "beer"  always  denotes  a  malt 
and  fermented  liquor  containing  alcohol, — or  assuming  that  it  is  more 
particularly  described,  so  as  to  bring  it  distinctly  within  that  class, 
as  by  calling  it  "lager  beer," — the  question  arises  whether  evidence 
of  its  intoxicating  properties  is  required.  The  weight  of  authority 
appears  to  be  with  the  cases  holding  that  courts  will  take  judicial 
notice  that  beer  of  this  variety  is  intoxicating,  and  that  it  need  not 


State  y.  Jenkins.  82  Kans.  477,  4  Pac. 
Rep.  809;  Kerkow  v.  Bauer.  15  Neb. 
150.  18  N.  W.  Rep.  27;  Briffltt  State. 
58  Wis.  39.  16  N.  W.  Rep.  89;  WaUon 
Stale.  55  Ala.  ^58. 

•'This  position  was  taken  in  the  case 
of  Myers  v.  State,  93  Ind.  251,  where 
the  court  was  so  convinced  of  its  sound- 
ness as  to  go  to  the  length  of  overrul- 
ing a  whole  line  of  its  previous  decis- 
ions. We  quote  the  following  from 
the  opinion  by  Judge  Niblack:  "Web- 
ster defines  beer  to  be  *  a  fermented 
li(|uor  made  from  any  malted  grain, 
with  hops  and  other  bitter  flavoring 
matters.'  In  other  words,  it  is  a  malt 
li<]Uor.  whu'h  the  same  author  declares 
to  be  'a  liquor  prepared  for  drink  by  an 
infusion  of  malt,  as  beer,  ale.  porter, 
etc'  It  may  therefore  be  said  that  beer 
is  a  liquor  infused  with  malt,  and  pre- 
pared by  fermentation  for  use  as  a  bev- 
erage. As  a  consequence,  when  *  beer  ' 
is  culled  for  at  a  place  at  which  intoxi- 
cating drinks  are  sold,  the  bartender, 
having  in  view  the  primary  meaning, 
aj  well  as  the  common  use.  of  the  word, 
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is  justified  in  inferring,  and  mast  rea- 
sonably infer,  that  malt  and  fermented 
beer  is  wanted.  If  any  other  kind  of 
beer  is  desired,  it  is  expected  that  qual- 
ifying words  will  be  used,  such  at 
spruce  beer,  root  beer,  small  beer,  gin- 
ger beer,  and  the  like,  thus  attaching  a 
remote  and  secondary  meaning  to  the 
word  '  beer,'  as  descriptive  of  particu- 
lar beverages.  When,  therefore,  a  wit- 
ness testifies  to  the  sale  or  giving  away 
of  beer,  under  circumstances  which 
make  the  sale  or  giving  away  of  any  in- 
toxicating liquor  unlawful,  the  prima 
facte  inference  is  that  the  beer  was  of 
that  malted  and  fermented  quality  de- 
clared by  the  statute  to  be  an  intoxicat- 
ing li({Uor,and  the  court  trying  the  cause 
ought  to  take  judicial  notice  of  the  In- 
ference which  thus  arises  from  the  use 
of  the  word  '  beer '  in  its  primary  and 
general  sense.  These  views  are  fully 
sustained  by  the  recent  case  of  Briffltt 
V.  State.  58  Wis.  39.  [s.  c.  16  N.W.  Rep 
89.  40  Am.  Rep.  621.]  and  to  a  greater 
or  less  extent  by  the  cases  of  Comm.  v. 
Anthes,  12  Gray.  29;  People  v.  Wheel- 
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be  shown  to  be  so  by  evidence."    Bui  there  are  also  decisions  to  the 
effect  that  lager  beer  mast  be  shown  to  be  capable  of  producing 
entire  or  partial  intoxication,  and  that  this  is  a  fact  to  be  ascertained 
by  the  jury  upon  the  evidence  in  the  case."'    In  some  of  the  earlier 
statutes  and  decisions,  similar  questions  arose  in  relation  to  the  char- 
acter and  $tatu$  of  what  was  then  denominated  "strong  beer."  This 
term,  though  now  practically  obsolete,  was  once  in  familiar  use  as 
the  name  of  a  species  of  beer  made  of  malt  and  hops,  and  so  called 
in  order  to  distinguish  it  from  "small  beer,"  which  was  compounded 
of  molasses  and  yeast  with  the  addition  of  either  ginger  or  spruce, 
and  which  contained  a  very  small  percentage  of  alcohol.   The  "strong 
beer"  seems  to  have  been  rich  in  the  intoxicating  principle,  chemical 
analysis  (in  one  of  the  reported  cases)  showing  the  presence  of  alco- 
hol in  the  proportion  of  eight  per  cent.    And  the  courts  had  no  diffi- 
culty in  determining  that  this  particular  beverage  was  an  intoxicating 
liquor  within  the  meaning  of  the  statutes  on  that  subject.^   But,  as 
it  differed  from  the  lager  beer  of  modem  commerce  both  in  the  pro- 
^  of  its  manufacture  and  in  the  proportion  of  alcohol  contained. 


^k.8Park.(X.  Y.)9;  Nevin  v.  Ladue. 
^^^>enio.  43;  Board,  etc..  v.  Taylor,  21 
P  ^- 1^:  Sute  V.  Goyelte,  11  R  1.  592; 
^  People.  63  N.  Y.  277.  The 
'^"^Jcst  case  relied  upon  by  counsel 
^  ^^eappclUnt  lo  support  their  posi- 


is  that  of  Klare  v.  State.  43  Ind. 


pro 


But  that  case  arose  under  the  act 
,^_*^'b.  27th.  1873,  commonly  known  as 
Baxter  Bill,  which  contained  no 
^iiion  declaring  what  should  be 
jj        and  construed  to  be  intoxicating 
^^*^^rt.  and  that  circumstance  is  re- 
^^^^d  to  in  the  opinion  as  an  impor- 
if  not  significant,  omission,  in 
^^^of  the  fact  that  the  preceding  act 
^ar.  5th.  1859,  on  the  same  general 
Jr^ject.  contained  such  a  provision, 
lubsequcnt  cases  relied  upon  by 
counsel  appear  to  have  in- 
^^ertenlly  followed  the  case  of  Klare 
^  i?ltle.  tvpra,  without  observing  that 
^  act  of  Mar.  17th.  1875.  enacted  in 
effect  that  malt  liquor  must  be  held  to 


be  an  intoxicating  liquor,  and  without, 
perhaps,  inquiring  with  sufficient  care 
into  the  primary  meaning  of  the  word 
'beer*  as  used  in  ordinary  parlance,  a 
meaning  to  which  recently  more  at- 
tention has  been  given.  The  subse- 
quent cases  thus  referred  to  are  La- 
thrope  V.  State,  50  Ind.  555;  Schlosser 
V.  State,  55  Ind.  82;  Shaw  v.  State,  56 
Ind.  188;  Plunkett  v  State.  69  Ind.  68; 
Kurz  V.  State.  79  Ind.  488. " 

M  Briffltt  V.  State,  58  Wis.  39, 16  N.  W. 
Rep.  39;  State  v.  Goyette.  11  R.  I.  592; 
State  V.  Rush,  13  R.  L  198;  Waller  v. 
State.  38  Ark.  656. 

People  V.  Zeiger,  6Park.  (N.  Y.)855; 
People  V.  Schewe.  29  Hud.  122;  Comm. 
V.  Bl()9.  116  Mass.  56. 

^"MarUle  v.  Akron.  14  Ohio.  586:  Peo- 
ple V.  Hawley,  3  Mich.  'SiO.  Kxcise  Com- 
m'rs  V.  Taylor,  21  N.  V.  17:{;  Nevin  v. 
Ladue.  3  Denio.  43.  437.  (.'<»m[)arc  Peo 
pie  V.  Crilley.  20  Barb.  246. 
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(the  latter  being  a  very  much  lighter  fluid,)  the  eoarts  appear  to  be 
un willing  to  be  bound,  in  their  judicial  dealings  with  the  beer  of 
to-day,  by  the  precedents  relating  to  the  beer  of  a  past  generation.  At 
least,  there  are  some  decisions,  particularly  in  New  York,  not  explain* 
able  on  any  other  hypothesis.^ 

Under  a  statute  (as  in  Massachusetts)  expressly  declaring  that 
lager  beer  shall  be  deemed  to  be  an  intoxicating  liquor,  it  is  not 
incumbent  on  the  prosecution  to  prove,  nor  is  it  permissible  for  the 
defendant  to  attempt  to  disprove,  the  actual  intoxicating  properties 
of  this  liquor.^  But  in  regard  to  varieties  of  beer  not  named  in  the 
act,  or  not  of  the  familiar  kinds  already  spoken  of,  the  test  of  the 
lawfulness  of  their  sale  will  be  found  in  their  character  as  intoxicat- 
ing or  the  reverse,  and  this  must  be  ascertained  by  proper  evidence. 
For  instance,  upon  a  trial  for  illegally  selling  "spirituous  and  malt 
liquors,"  evidence  against  the  defendant  that  he  sold  a  drink  called 
*'New  Era  Beer,''  which  was  not  intoxicating,  will  not  warrant  a  con- 
viction.*' On  the  other  hand,  to  a  charge  of  keeping  a  liquor  noi- 
sance  it  is  no  defense  that  the  accused  did  not  know,  and  had  no 
reason  to  believe,  that  **hop  beer"  kept  by  him  contained  such  a  pro- 
portion of  alcohol  as  to  render  its  sale  illegal.**  But  the  fact  that  a 
given  species  of  beer  (as  '"Schenck  beer")  contains  a  certain  percent- 
age of  alcohol,  or  that  a  gallon  of  the  beer  contains  as  much  alcohol 
as  does  a  pint  of  whisky,  is  not  conclusive  upon  the  question  whether 
or  not  the  beer  is  intoxicating.*^ 


*iSuch  is  the  case  of  Rau  v.  People. 
68  N.  Y.  277.  wherein  the  court,  while 
declining  to  take  Judicial  notice  that 
lager  beer  is  intoxicating:,  held  that  Ju- 
dicial notice  might  be  taken  of  the  fact 
that  "such  well-known  beverages  as 
whisky,  brandy,  gin.  ale.  and  strong 
hter  are  intoxicating. "  !Such  also  is  the 
case  of  People  v.  Hart,  24  How.  Pr.  289, 
where  it  was  held  that  the  court  cannot 
take  Judicial  notice  that  lager  beer  be- 
longs to  the  prohibited  character  or 
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class  of  liqaors  designated  In  a  •Utota 
as  ''beer,  "—a  decision  which  was  clear- 
ly  erroneous.  See,  also.  People  v^ 
Uenschel.  (Sup.)  12  N.  T.  Supp.  40. 

^Comm.  V.  Anthes.  12  Graj»  29  7 
Comm.  y.  Bubser.  14  Gray,  88;  ComnL. 
v.  Snow.  183  Mass.  575. 

» Connolly  v.  aty  of  Atlanta,  79  Ga. 
664.  4  S.  E.  Rep.  263. 

Coram,  v.  0*Kean.  (Maaa.)  26  N.  B. 
Rep.  97. 

MComm.     Blot,  110  Maaa.  Mu 
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S  18.  Cider. 

It  is  agreed  by  the  best  authorities  that  cider  is  not  properly 
included  in  either  of  the  terms  "spiritnons"  or  "vinous"  liquors  as  used 
in  the  statutes.**   On  this  point  it  is  very  pertinently  remarked :  "If 
the  statute  might  include  among  the  'vinous  '  fluids  those  which  come 
from  the  juice  of  fruits  which  grow  on  vines  and  bushes,  and  are 
nuned  wine,  we  do  not  think  it  should  be  construed  so  liberally  as 
to  Apply  the  term  *  vinous'  to  the  juice  of  fruits  which  grow  on  trees. 
Axid  in  common  parlance,  cider  and  beer  are  never  called  vinous  liq- 
uors or  wine."  "    But  if  the  statute  mentions  only  "intoxicating" 
Uqiion»it  is  an  open  question  whether  cider  is  included,  with  the  bal- 
tace  of  authority  inclining  to  the  position  that  it  is  so  included  after 
fennentation  but  not  before.    Thus,  in  Massachusetts  it  is  said  that 
ttiexe  is  no  legal  presumption  that  all  cider  is  intoxicating  liquor.*^ 
^  Illinois,  the  statute  mentioning  spirituous,  vinous,  and  malt  liq- 
and  cider  not  belonging  to  either  of  these  classes,  it  is  held  not 
^  1)6  intoxicating  unless  actually  proved  so.^    In  New  Hampshire, 
^Vt«tber  fermented  cider  is  an  intoxicating  liquor  is  a  question  for  the 
J^^."*   In  Iowa,  where  the  statute  enumerates  alcohol,  ale,  wine, 
etc.,  "and  all  intoxicating  liquors  whatever,"  it  is  held  that 
^^^er  is  included  in  the  phrase  quoted.'^^    And  so  one  of  the  federal 
^^nrts,  speaking  of  hard  cider,  says:  ''It  is  common  knowledge  that 
^  feraiented  beverage  which  contains  from  five  to  ten  per  cent,  of 


"Sutc  V.  OUver,  28  W.  Va.  422,  58 
Am,  Rep.  70;  Feldman  v.  Morrison,  1 
HI  A  pp.  480.  There  is.  however,  a  de- 
cifioo  in  PeDDsylvaniato  the  effect  that 
the  question  whether  cider  is  a  vinous 
or  spirituous  liquor  is  a  question  of 
fact  for  the  jury.  Coram,  v.  Hey  burg. 
122  Pa.  St.  290.  16  Atl.  Rep.  851.  In 
this  case  Green.  J.,  observed;  "We  do 
Dot  mean  to  intimate  that  the  mere  un- 
fennented  juice  of  apples  is  in  any  cir- 
cumstances to  be  regarded  as  either  a 
vinous  or  spirituous  liquor,  but  we  do 
not  know,  and  cannot  taj,  as  a  matter 


of  law,  that  its  character  may  not  be  so 
changed  by  fermentation  as  to  bring  it 
within  the  meaning  of  the  term  'vinous. ' 
Of  course  an  admixture  with  spirits 
might  render  the  compound  'spiritu- 
ous.'" 

Feldman  v.  Morrison,  1  111.  App. 

460. 

wComm.  V.  Chappel,  116  Mass.  7. 
••Feldman  v.  Morrison,  1  111.  App. 
460. 

Instate  V.  Biddle.  54  N.  H.  879. 
State  V.  Hutchison,  72  Iowa.  561. 84 
N.  W.  Rep.  421. 
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alcohol,  which  is  freely  drunk  by  the  glassful,  will  produce  intoxiei^ 
tion.  This  is  a  fact  of  daily  observation  in  communities  where  snel 
beverages  are  sold." 

In  the  next  place,  if  the  statute,  in  its  enumeration  of  the  probib' 
ited  articles,  or  in  its  definition  of  the  term  "  intoxicating,  mentioni 
"fermented"  liquor,  it  is  clear  that  this  will  include  hard  eider  but 
not  sweet  cider.^^^  Moreover,  the  courts  will  take  judicial  notice  that 
when  the  term  *'hard  cider"  is  used  in  court  by  a  witness  it  means 
fermented  cider — a  species  of  fermented  liquor — and  is  within  the 
prohibition  of  the  statute.  "If  the  witnesses  for  the  state  had  testi* 
fied  that  they  drank  cider, — not  hard  oider, — then,  under  the  defr 
nitions  of  Webster  and  some  of  the  other  lexicographers,  we  wonld  noi 
presume  that  the  cider  was  fermented  and  intoxicating.  Ebtrd  eidei 
is  cider  excessively  fermented,  and  therefore,  presumptively,  bare 
cider  is  not  only  a  fermented  liquor  but  intoxicating.  Under  th< 
statute,  all  fermented  liquor  is  presumed  to  be  intoxicating,  and  i 
the  defendant  denies  that  the  fermented  liquor  sold  by  him  is  intox 
icating,  it  devolves  upon  him  to  remove  the  presumption  of  law  by  en 
dence."'^  But  again,  the  statute  may  mention  "cider**  by  name 
and  then  it  becomes  a  question  whether  the  prohibition  applies  b 
sweet  or  unfermented  cider,  or  is  to  be  restricted  to  the  fermente< 
article  alone.  On  the  authority  of  the  lexicographers,  and  accord 
ing  to  some  of  the  decisions,  the  unfermented  product  is  not  prop 
erly  included  in  the  term.  In  strictness,  the  juice  of  the  appl 
before  fermentation  is  simply  apple-juice,  and  it  is  only  by  fermenta 
tion  that  it  becomes  cider.^^  But  it  must  be  conceded  that  this  doei 
not  agree  with  the  popular  and  ordinary  use  of  the  word.  And  tb< 
authorities  generally  rule  that  if  the  prohibition  of  the  statute  i 
directed  to  the  sale  of  "cider,"  without  any  qualifying  adjective,  i 
applies  to  all  cider,  regardless  of  the  stage  of  fermentation  or  it 

J02  Eureka  Vinegar  Co.  v.  Gazette  765;  State  v.  Schaefer.  44  Kant.  90,  i 

Printing  Co.,  85  Fed.  Rep.  570.  Pac.  Rep.  92. 

People  V.  Foster.  64  Mich.  715.  81  instate  v.  Schaefer.  44  Kana.  90.  % 

X.       Rep.  596;  Eureka  Vinegar  Co.  V.  Pac,   Rep.  92;   Stale  McLaffertj 

Gazette  Printing  Co.,  35  Fed.  Rep.  570:  (Kans.)27  Pac.  Rep.  848. 

Berger  v.  State,  (Ark.)  11  8.  W.  Rep.  Eureka  Vinegar  Co.  v.  QaxeU 

Printing  Co.,  35  Fed.  Rep.  57a 
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intoxicating  quality.^  In  oases  other  than  those  enumerated,  the 
doctrine  is  that  the  courts  will  not  decide,  as  a  matter  of  law,  upon 
the  character  and  properties  of  this  beverage,  but  the  question  of  its 
being  included  in  the  statute  is  one  of  fact  for  the  jury.'^  Hence, 
where  it  is  shown  that  the  defendant  sold  hard  cider,  an  analysis  of 
the  eider  by  a  chemist,  to  determine  the  amount  of  alcohol  therein, 
is  admissible  in  evidence,  where  all  the  circumstances  connected 
with  the  analysis  go  to  the  jury  to  enable  them  to  determine  the 
weight  of  the  evidence.^^  But  in  a  prosecution  for  selling  a  certain 
fluid  called  "peach  cider,"  as  an  intoxicating  beverage,  it  is  error  to 
charge,  as  a  matter  of  law,  that  if  it  contains  six  per  cent,  of  alco- 
hol it  is  intoxicating,  within  the  meaning  of  the  statute,  as  that  is 
a  question  of  fact  for  the  jury  under  proper  instructions.^ 

§  19.  Tavern. 

The  signification  of  this  term  has  frequently  been  called  in  question 
Under  the  statutes  regulating  the  sale  of  intoxicating  liquors,  and 
particularly  the  license  laws  of  the  various  states.    In  its  original 
tmeaning,  the  word  denoted  a  house  of  public  entertainment,  for  the 
accommodation  of  travelers  and  transient  guests,  and  especially  for 
the  sale  of  liquor  by  the  dram  to  be  drunk  on  the  premises.  Accord- 
ingly, in  Kentucky,  South  Carolina,  and  Ohio,  it  is  held  that  a  license 
to  keep  a  tavern  includes  the  privilege  of  retailing  intoxicating  liquors 
to  be  consumed  on  the  spot.^^^    "The  term  'tavern-keeper,"'  says  the 
court  in  the  last-named  state,  "has  for  many  years  past  been  under- 
stood to  import  a  person  licensed  to  retail  liquor  at  a  house  kept  by 
him  for  public  entertainment.    A  license  to  keep  a  tavern,  therefore, 
in  its  ordinary  signification,  was  understood  to  be  a  license  to  retail 


State  V.  Spauldiog.  61  Vt  605,  17 
AtL  Rep.  S44;  Comm.  v.  Dean,  14  Gray, 
»9.  State  V.  McNamara.  69  Me.  133; 
i*tate  Roach.  75  Me.  128.  Compare 
Goptill  V.  Richardson,  62  Me.  257. 

«  Comm.  T.  Reyburg,  122  Pa.  St  299. 
16  Atl.  Rep.  851;  SUte  v.  Biddle,  54  N. 


Instate  V.  Scbaefer,  44  Kans.  90,  24 
Pac.  Rep.  92. 

Jy^City  of  Topeka  v.  ZufaH,  40  Kans. 
47.  19  Pac.  Rep.  359. 

"oComm.  V.  Kamp.  14  B.  Mon.  885; 
Brasweil  v.  Comm.,  5  Bush,  544;  State 
V.  Cbambiyss.  1  Cbeves.  220,  34  Am. 
Dec.  593;  Hirn  v.  State,  1  Ohio  St.  15, 
overruling  Curtis  v.  Stale,  5  Ohio.  324. 
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liquors  and  keep  a  house  of  entertainment."^"  And  it  is  probable 
that  the  word  carries  the  same  meaning,  in  its  popular  or  its  legal 
sense,  in  some  other  states.  But  elsewhere, — so  far  as  the  reported 
decisions  show  the  usage, — it  is  considered  that  the  selling  of  liqaors 
is  not  an  essential  element  of  the  business  designated  as  tavern-keep- 
ing, and  that  a  license  to  keep  a  tavern  does  not,  ex  vi  termini^  import 
an  authority  to  retail  spirituous  liquors.'^^  Now  it  has  been  held 
that  the  words  "tavern"  and  ''tavern-keeper"  are  synonymons  with 
"inn"  and  "inn-holder,"  as  the  latter  terms  were  used  at  common 
law."'  And  as  the  possession  of  a  license  to  sell  liquor  does  not  make 
a  person  an  inn-holder  at  common  law,  nor  the  want  of  it  prevent 
him  from  being  sucb,"^  it  follows  that  the  authorities  so  holding 
must  be  classed  with  those  which  refuse  to  recognize  the  right  to 
retail  intoxicants  as  a  necessary  privilege  of  a  tavern-keeper,  tbas 
creating  a  preponderance  of  authority  on  this  side  of  the  question  in 
any  jurisdiction  where  it  is  res  Integra  and  not  pre-determined  by  the 
popular  usage.  In  New  Tork,  it  is  held  that  a  restaurant  or  a  lodg- 
ing-house is  not  an  inn  such  that  the  proprietor  can  claim  a  license 
to  sell  liquor,  under  a  law  allowing  licenses  to  inn-keepers.  And  the 
fact  that  a  lodging-house  sometimes  furnishes  meals  will  not  consti- 
tute it  an  inn.  But  a  house  kept  on  the  "European  plan"  is  an 
inn.»^ 

§  20.  Tippling^House. 

This  term,  frequently  used  in  the  statutes  relating  to  oar  principal 
subject-matter,  may  be  defined,  generally,  as  a  place  where  intoxicat- 
ing drinks  are  sold  in  drams  or  small  quantities,  to  be  drunk  on  the 
premises,  and  where  men  resort  for  drinking  purposes."*  Farther 
than  this,  however,  we  cannot  go  without  taking  into  account  local 

">nirn  V.  State,  1  Ohio  St.  15.  "<Norcros§  v.  Norcrots.  58  Me.  168. 

"2 state  V.  Cloud,  6  Ala.  628;  Page  Ji^Kelly  v.  Excite  Comm'rt.  M  How. 

Slate.  11  Ala.  849:  Savier  v.  Cbipman.  Pr.  327. 

1  Mich.  116;  Beuson  v.  Moore,  15  Wend.  Emporia  v.  Volmer.  12  Kant.  «22; 

260;  City  of  St.  Louis  v.  Siegrist,  46  Mo.  Eoop  v.  People,  47  111.  837;  Woods 

593.  Comm.,  1  B.  Moo.  74;  Patten  Cen- 

"3 Overseers,  etc.,  V.  Warner.  3  Hill,  tralia,  47  111.  870;  Moore  ▼.  State,  9 

(N.  Y.)  150;  Bonner  v.  Wellborn,  7  Ga.  Yerg.  853;  Bishop,  Stat  Crimea,  g  1085. 
296. 
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TariatiooB  in  the  meaning  and  legal  construction  of  the  term.  Thus, 
in  Kanaas,  it  is  an  element  of  the  act  of  keeping  a  tipp ling-bouse 
that  the  proprietor  should  not  be  licensed  to  retail  liquors."^  But  in 
Kentucky,  the  keeping  of  such  house  may  be  complete  with  or  with- 
oat  such  license.^  To  ''keep  open"  a  tippling-bouse,  however,  it  is 
necessary,  as  one  of  the  ingredients  of  the  offense,  that  liquor  should 
be  sold  or  dronk  there."*  But  it  is  not  essential  that  the  liquor 
should  be  spirituous  liquor  or  wine;  a  place  where  beer  is  sold  by  the 
glass  or  drink  may  constitute  a  tippling-house  within  the  meaning 
of  the  statute.^  It  should  be  observed  that  the  terms  ''tippling- 
hoase"  and  "disorderly  house"  are  not  synonymous  or  identical  in 
meaning,  nor  is  either  necessarily  included  in  the  other.^^  The  term 
"liquor-shop,"*  as  nsed  in  a  statute,  may  apply  to  a  dwelling-house 
where  liquor  is  sold,  if  that  is  the  business  of  the  occupant.^ 


§  21.  Saloon. 

This  term,  according  to  the  dictionaries,  is  used  in  its  popular 
sense,  of  "a  public  room  for  specific  uses;  especially  a  bar-room  or 
grop-shop;  as,  a  drinking  saloon,  an  eating  saloon,  a  dancing  sa- 
loon."'^ But  the  courts  are  disposed  to  hold  that  the  word  has  not 
acquired  any  technical  legal  signification  which  would  restrict  it  to 
the  designation  of  a  house  kept  for  retailing  intoxicating  liquor.^^^ 
For  example,  a  city  ordinance  requiring  "saloon-keepers"  to  take 
out  a  license,  and  pay  a  substantial  license  tax,  is  not  in  violation 
of  a  clause  in  the  constitution  forbidding  licenses  for  the  sale  of 
intoxicating  liquors;  because,  a  saloon  not  being  necessarily  a  place 
for  selling  such  liquors,  such  a  license  would  in  no  way  legalize  the 
sale  of  any  article  forbidden  by  law.'^^  So  in  a  case  in  Iowa,  the 
court  ruled  that  a  place  was  a  "saloon"  where  refreshments,  not  pro- 
hibited by  law,  were  sold,  as  well  as  intoxicating  beverages;  quoting 

Emporia  v.  Volmer.  12  Kaos.  622.  Webster's  Diet..  $.  r. 

"*Woodi  ▼  Comm.,  1  B.  Mon.  74.  State  v.  Mansker.  3«  Tex.  3iV4. 

**Fani     Ptfople.  45  111.  259.  Kitson  v.  Mayor  of  Ann  Arbor.  26 

i^Koop  T.  People.  47  111.  327.  Mich.  325.  Wolf  v.  Lansing.  53  Mich. 

^  Emporia     Volmer.  12  Kans.  622.  867,  19  N.  \V.  Hep.  3«. 
»  Woottor  ▼.  SUt«,  6  Baxt  588. 
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the  definition  of  Webster,  and  adverting  to  the  fact  that  '^temperance 
saloon"  is  a  common  designation  for  places  where  non-intoxicating 
drinks  and  other  refreshments  are  kept  for  sale.^  In  Nebraska, 
however,  it  is  said  that  the  word  in  question  has  acquired  a  restricted 
meaning,  being  usually  applied  only  to  places  where  liquors  are  sold. 
And  therefore  it  is  held  that  a  licensed  saloon-keeper  means  a  person 
licensed  to  sell  intoxicating  liquors.^ 

§  22.  Bar-Boom. 

A  place  is  a  "bar-room"  when  it  is  used  or  occupied  for  the  pur- 
pose of  retailing  intoxicating  liquors  to  be  drunk  on  the  premises,  its 
legal  character  being  determined  by  the  business  for  which  it  is  oc- 
cupied.^^  And  the  same  meaning  is  to  be  attached  to  the  equally 
familiar  term  "dram-shop." 

§  23.   Wholesaler  and  Betailer. 

The  term  "wholesale"  implies  selling  in  or  by  unbroken  parcels, 
as  by  the  barrel,  pipe,  cask,  etc.,  while  the  term  "retail"  implies  the 
catting  up  or  dividing  of  such  pieces,  or  parcels,  or  casks,  into  smaller 
quantities,  and  selling  to  customers  in  such  manner.'^  As  a  gen- 
eral rule,  however,  the  statutes  have  undertaken  to  regulate  this  dis- 
tinction, by  prescribing  that  all  sales  of  less  than  a  given  quantity 
should  be  considered  sales  at  retail,  and  all  sales  above  that  quantity 
sales  at  wholesale.  The  quantity  fixed  upon  as  the  dividing  point 
has  varied  greatly,  according  to  the  policy  of  different  legislatures  at 
different  times  and  places.  In  the  early  New  England  laws  it  was 
twenty-eight  gallons.  In  the  United  States  internal  revenue  laws,  as 
regards  malt  liquors,  it  is  five  gallons.^*^    In  Georgia  it  is  one  quart.*** 

Clinton  v.  Grusendorf,  79  Iowa,117,  *®  Gorsuth  v.  Butterfleld,  2  Wis.  237; 

45  N.  W.  Rep.  407.  Webb  v.  Baird,  11  Lea,  667. 

i-^  McDougall  V.  Giacomini,  13  Nebr.  United  States  v.  Clare,  2  Fed.  Rep. 

431.  14]S.  W.  Rep.  450.  55. 

i2»  Ex  parte  Schneider.  11  Oreg.  288, 8  Bieser  v.  State,  79  Ga.  826,  4  a  £. 

Pac.  Rep.  289;  Bieser  v.  State,  79  Ga.  Rep.  267. 
320,  4  S.  E.  Rep.  257. 
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In  r^AioOy  however,  and  upon  a  right  ase  of  language,  the  distinction 
beiw^^D  wholesale  and  retail  (in  the  absence  of  statutory  definitions) 
thot^icl  be  made  to  depend  not  solely  upon  the  quantity  sold,  but  also 
upon  the  purpose  of  the  sale  and  the  character  of  the  purchaser. 
Thus  the  court  in  Tennessee  rightly  rules  that  a  wholesale  liquor 
dealer  is  one  who  sells  to  purchasers  in  packages  or  quantities  for 
the  purposes  of  trade  or  to  be  resold;  while  a  retail  dealer  is  one  who 
sella  to  consumers  for  the  purpose  of  consumption.'*^    Still,  some  of 
the  courts  have  been  willing  to  rest  a  distinction  upon  quantity  alone. 
For  iDstance,  where  a  town  was  authorized  to  control  the  "retail**  of 
tpirituoQs  liquors,  and  it  passed  an  ordinance  that  no  one  should 
•ell  such  liquors  in  a  less  quantity  than  twenty  gallons,  it  was  held 
that  there  was  no  power  to  pass  such  an  ordinance,  twenty  gallons 
beioR  too  great  a  quantity  to  be  embraced  in  the  word  "retail."  In 
tbis  connection  it  is  necessary  to  advert  to  the  meaning  of  the  word 
'dealer."  "A  dealer,"  it  is  said,  "is  not  one  who  buys  to  keep,  or 
tnskea  to  sell,  but  one  who  buys  to  sell  again."    Brewers  of  beer  and 
'^'^Qfaeturers  of  spirituous  liquors  make  to  sell,  and  therefore  are 
dealers  in  the  statutory  meaning  or  legal  sense  of  the  word.*** 
'Within  the  meaning  of  the  United  States  internal  revenue  laws, 
ia  enf^a^ed  in  the  business  of  a  retail  liquor  dealer,  if  he  has  liq- 
otj  hand  to  be  sold  to  any  one  who  applies  for  it.*** 


It? 


^Vebb     Baird.  11  Lea.  667.  ^  United  States  v.  Rennecke.  28  Fed. 

Harris      Livingston,  28  Ala.  577.      Rep.  847.    See.  also.  United  States  v. 
J     ^'omm,  V.  Rhodes.  1  PitUb.  499;    Smith,  45  Fed.  Rep.  115;  United  States 
j^^^OrT.  Vincent,  12  Lea.  282.47  Am.    v.  Starnes.  87  Fed.  Rep.  665;  United 
asa  States  V.  Allen.  88  Fed.  Rep.  786. 
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CHAPTKR  H. 

GZXTRli  THEORY  OF  THE  POLICE  POWER. 

{  54.   DeSniucms  of  the  Police  Power. 
2Sl   Scope  of  ihe  Police  Power. 
dG.   £xunp}es  of  ApplicalioB  of  tbe  Power. 

27.  Police  Power  Limited  bj  the  Federal  CoottHutioB. 

28.  Laws  ImpairiiLir  the  OUigmiion  of  GoBtraett. 
Regulation  of  Commeroe. 

aO.   Ri^U  of  Citizens  of  Other  Stalea. 

Si.   Application  of  the  Police  Power  to  the  Liquor  Trmffle. 

82.   Police  Power  Distinenished  from  Eminent  Domain. 

§  224.   Deflnitaons  of  the  Police  Power. 

All  statutes  regalating  or  prohibiting  the  maDufmetare  and  aala  of 
intoxicating  liquors  are  enacted  in  virtue  of  what  is  termed  the  police 
power"  of  tbe  state.  And  in  every  case  in  which  their  validity  has 
lieen  sustained,  as  against  objections  to  the  legislative  anthority, 
under  either  tbe  federal  or  state  constitution,  it  has  been  on  the 
ground  tbat  such  enactments  came  rightly  within  the  scope  of  this 
comprehensive  and  salutary  power.  It  therefore  becomes  important* 
in  this  connection,  to  ascertain  the  general  nature  and  limitations  of 
the  police  power.  It  would  be  foreign  to  our  present  purpose,  and  a 
work  of  too  great  magnitude,  to  enter  upon  an  exhaustive  discussion 
of  tbe  constitutional  relations  of  this  function  of  government,  but 
we  shall  briefly  outline,  in  tbe  present  chapter,  its  foundation  and 
scope. 

In  its  most  general  sense,  police  is  tbe  function  of  that  branch 
of  the  administrative  machinery  of  government  which  is  charged 
with  the  preservation  of  public  order  and  tranquillity,  the  promo- 
tion of  the  public  health,  safety,  and  morals,  and  the  prevention, 
detection,  and  punishment  of  crimes.^   And  tbe  police  power  is  the 

'  Hlftck's  Law  Diet  t.  v.   "Tbe  pohce  regulation,  by  which  the  state  seeks  not 

of  a  stnto,  in  a  comprehcDsive  sense,  only  to  preserve  the  public  order  and  to 

euibrnctts  its  whole  system  of  ioternal  prevent  offenses  against  the  state,  but 
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power  Tefted  in  a  state  to  establish  laws  and  ordinances  for  the  reg* 
elation  and  enforcement  of  its  police,  as  just  defined.  It  is,  accord* 
ifig  to  the  supreme  court  of  Massachusetts,  "the  power  vested  in  the 
legislature  by  the  constitution  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  laws,  statutes,  and  ordinances, 
either  with  penalties  or  without,  not  repugnant  to  the  constitution, 
as  they  shall  judge  to  be  for  the  good  and  welfare  of  the  common- 
wealth and  of  the  subjects  of  the  same."'  In  the  language  of 
another  court,  "it  is  true  that  the  legislation  which  secures  to  all  pro- 
lection  in  their  rights,  and  the  equal  use  and  enjoyment  of  their 
property,  embraces  an  almost  infinite  variety  of  subjects.  What- 
ever affects  the  peace,  good  order,  morals,  and  health  of  the  com- 
munity comes  within  its  scope ;  and  every  one  must  use  and  enjoy 
his  property  subject  to  the  restrictions  which  such  legislation  imposes, 
^hat  is  termed  the  'police  power'  of  the  state,  which,  from  the  lan- 
^^^e  often  used  respecting  it,  one  would  suppose  to  be  an  undefined 

irresponsible  element  in  government,  can  only  interfere  with  the 
^Qduet  of  individuals  in  their  intercourse  with  each  other,  and  in 

Qse  of  their  property,  so  far  as  may  be  required  to  secure  these 

But  in  truth,  as  remarked  by  the  United  States  supreme  court, 
'^ile  many  attempts  have  been  made  to  define  the  police  power,  the 
*^^deavor  has  never  met  with  entire  success.    "It  is  always  easier 
t^  determine  whether  a  particular  case  comes  within  the  general  scope 
the  power,  than  to  give  an  abstract  definition  of  the  power  itself 
^^ich  will  be  in  all  respects  accurate."^   It  cannot  be  doubted,  how- 
^^^r,  that  the  origins  of  this  power  must  be  sought  in  the  very  pur- 


to  e*Ubli*h  for  the  intercourse  of 
^ili/fn  with  citizen  those  rules  of  jrood 
iBftiiDf  m  and  good  neighborhood  which 
raiculated  lo  prevent  a  contlict  of 
fithii.  and  to  insure  to  each  the  unin- 
termptrd  enjoyment  of  his  own.  so  far 
•s  i«  reasonably  consistent  with  a  like 

fojoymcnt  of  rich  is  by  others.  "  Coo- 

Ifv  1  on«L  Lim.  iTi 
•ronam.      Alger.  7  Cush.  53.  85.  See 

farther.  City  of  New  York  v.  Miln.  11 


Pel.  License  Cases.  5  Flow.  6131; 

Webbor  V.  Viririnia.  103  U.  8.  34S;  Ks- 
canaba  Trans.  Co.  v.  Chica^jo.  107  I'.  S. 

2  Sup.  Ct.  Hep.  185;  Harbier  v.  Con- 
nolly, 113  U.  S.  27.  5  Sup.  Ct.  Kep.  3.57; 
Beer  Co.  v.  Ma-^s..  97  U.  S.  25:  New  Or- 
leans (.tas-Light  Co.  v.  Louisiana  Liifht 
Co..  115  C.  S.  r».">(>.  6  Sup.  Ct.  Kep.  253. 

'Munn  V.  Illinois.  94  U.  S.  145. 

^  Stone  V.  Mississippi.  101  U.  8.814, 
818. 
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pose  and  framework  of  organized  society.  It  is  fundamental  and 
essential  to  government.  It  is  a  necessary  and  inherent  attribnie  of 
sovereignty.  It  antedates  all  laws,  and  may  be  described  as  the 
assumption  on  which  constitutions  rest.  For  the  state— whether  we 
regard  it  as  an  association  of  individuals  or  as  a  moral  organism — 
must  have  the  right  of  self-protection,  and  the  power  to  preserve  its 
own  existence  in  safety  and  prosperity,  else  it  could  neither  fulfill  the 
*  law  of  its  being  nor  discharge  its  duties  to  the  individual.  And  to 
this  end  it  is  necessarily  invested  with  power  to  enact  such  measures 
as  are  adapted  to  secure  its  own  authority  and  peace,  and  preserve 
its  constituent  members  in  safety,  health,  and  morality.  Theories 
of  the  state,  according  as  they  tend  to  enlarge  or  restrict  the  legiti* 
mate  sphere  of  its  functions  and  activities,  will  create  theories  as  to 
the  proper  limitations  of  the  police  power.  But  its  existence,  in  a 
measure  proportioned  to  the  rights  and  duties  it  is  to  guard,  is  im- 
plied in  the  recognition  of  the  state  as  a  factor  in  law  and  civilization. 
"It  is  Sv  power,"  as  has  been  well  said,  "essential  to  self-preservati<m9 
and  exists,  necessarily,  in  every  organized  community.  It  is,  in* 
deed,  the  law  of  nature,  and  is  possessed  by  man  in  his  individual 
capacity."'  For  these  reasons  it  appears  that  the  nature  and  an* 
thority  of  the  police  power  are  best  described  by  the  maxim,  9alu$ 
popuii  suprema  lex,  while  the  principle,  sic  utere  tm  ut  alUnum  nam 
Uedas,  furnishes,  in  most  cases,  a  convenient  rule  for  its  application. 

§  26.   Scope  of  the  Police  Power. 

There  is  a  certain  broad  and  general  sense  in  which  the  scope  ot 
the  police  power  may  be  made  to  include  all  legislation  and  to  embrace 
almost  every  function  of  civil  government.  In  this  signification,  the 
authority  of  the  state  to  create  educational  and  charitable  institu- 
tions, to  provide  for  the  establishment  and  control  of  public  highways, 
turnpikes,  canals,  wharves,  ferries,  and  telegraph  lines,  to  direct  the 
reclamation  of  swamp  lands,  etc.,  may  be  referred  to  the  power  in 
question.*   But  there  is  also  a  more  particular  and  restricted  sense, 

*  License   Cases,  5  Uow.  588,  Mc-       *  New  Orleans  Gas-Light  Co.  Loait- 
Lean,  J.  iana  Light  Co.,  115  U.  a  650. 661. 6  Sap. 

Ct.  Rep.  252. 

(32) 


^*  23  OEITERAL  THEORY  OF  THE  POLICE  POWER.  §  26 

^  irhicb  the  tenn  is  almost  always  used  when  it  enters  into  the  dis- 
^^UtioQ  of  constitutional  questions,  and  especially  in  connection  with 
present  subject.    And  in  this  meaning,  its  scope  is  limited  to  the 
Protection  and  preservation  of  three  elements  in  the  general  welfare, 
the  public  safety,  the  public  health,  and  the  public  morals.^ 
in  an  important  case  before  the  supreme  federal  tribunal,  it 
^  said:    ''Whatever  di£Ferences  of  opinion  may  exist  as  to  the 
^iteut  and  boundaries  of  the  police  power,  and  however  difficult  it 
Q^ty  be  to  render  a  satisfactory  definition  of  it,  there  seems  to  be  no 
that  it  does  extend  to  the  protection  of  the  lives,  health,  and 
property  of  the  citizens,  and  to  the  preservation  of  good  order  and 
the  public  morals.    The  legislature  cannot,  by  any  contract,  divest 
itael  f  of  the  power  to  provide  for  these  objects.    They  belong  emphat- 
^^^y  to  that  class  of  objects  which  demand  the  application  of  the 
iB^xim  $alui  populi  iuprema  lex;  and  they  are  to  be  attained  and  pro- 
ved for  by  such  appropriate  means  as  the  legislative  discretion  may 
^iae.   That  discretion  can  no  more  be  bargained  away  than  the 
power  itself."*   But  here  it  must  be  remarked  that  it  is  not  possible 
any  logical  deduction  from  the  adjudged  cases  or  the  nature  of 
subject,  to  stretch  the  proper  limits  of  the  police  power  so  as  to 
®^ke  it  include  matters  which  are  merely  connected  with  the  cow- 
^^^i<nc(  of  the  public.    There  are  certain  decisions  which  might,  at 
blosh,  appear  to  lend  countenance  to  such  a  proposition,  but  an 
•^^^nli?e  consideration  will  show  that  they  either  used  the  term  in 
broad  and  general  sense,  or  had  reference  to  matters  which  con- 
c^tTjtJ  the  safety  of  the  people,  rather  than  their  convenience.* 


§  26.    Examples  of  Application  of  the  Power. 

Id  order  to  more  fully  define  and  more  clearly  illustrate  the  nature 
U)d  scope  of  the  police  power,  it  will  be  proper  here  to  adduce  some 

'New  Orleans  Gas  Light  Co.  V.  Louis-  2.j,  83.  Hrftdley.  J.:  Boyd  v.  Alabama, 

isat  Lii^hlCo..  115  U.  S.  S50,  672.  6  Sup.  94  U.  fc>.  W5;  Thorpe  v.  Hulland  A:  H 

Cl   Itep.  Z'i2:    Gibbons  t.  Ogdon.  9  K.  Co..  27  Vt.  140 

HbeaL  203.  Black.  Const.  Prohib.  tij^  "Black.  Const.  Prohib.  g  (U;  State  v. 

a  «i  Noyes,  47  Me.  15*9,  212. 
•  ik*r  Co.  V.  Massachusetts.  97  U.  S. 
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examples  of  its  application  to  subjects  admittedly  within  its  sphere. 
And  first  in  relation  to  the  public  safety.    It  is  on  this  ground  that 
the  courts  have  sustained  the  validity  of  laws  regulating  the  grade 
of  railways  and  prescribing  how  and  upon  what  grade  their  tracks 
shall  cross  each  other of  laws  regulating  the  speed  of  trains  at 
highway  and  other  crossings;  "  of  regulations  requiring  railroads  to 
ring  the  bell  or  blow  the  whistle  of  their  locomotives  immediately 
before  passing  grade  crossings  or  other  dangerous  places;''  of 
statutes  or  ordinances  establishing  fire-limits  in  cities; ''of  laws  to 
prohibit  the  keeping  of  gunpowder  in  unsafe  quantities  in  cities  and 
villages;    and  of  many  other  similar  enactments.''    Next  as  to  the 
protection  and  preservation  of  the  public  health.    In  this  conneo- 
tion  we  may  cite  the  case  of  Taunton  v.  Taylor,^  in  which  it  was 
held  that  a  statute  giving  to  a  board  of  health  the  power  to  forbid 
the  exercise  within  the  limits  of  a  city  of  any  trade  which  was  a 
nuisance  or  hurtful  to  the  inhabitants,  or  dangerous  to  the  health  of 
the  community,  or  attended  by  noisome  or  injurious  odors,  was  valid 
and  constitutional.    So  it  is  fully  within  the  power  of  the  legislature 
to  regulate  the  business  of  slaughtering  cattle  in  populous  towns,  by 
limiting  its  prosecution  to  particular  localities  or  quarters  therein.'^ 
And  on  the  same  principle,  the  laws  passed  in  many  of  the  states,  to 
prohibit  or  regulate  the  manufacture  and  sale  of  "oleomargarine," 
or  other  imitations  of  butter  or  fraudulent  substitutes  for  it,  were 
universally  held  valid  and  constitutional,  as  legitimate  exertions  of 
the  police  power  of  the  state.'®   Finally,  although  the  state  may  not 


10  Fitcbburg  R.  Co.  v.  Grand  Junction 
K  Co.,  1  Allen,  552;  Pittsburgh,  etc, 
R.  Co.  V.  S.  W.  Penn.  R.  Co..  77 Pa.  St. 
173:  Cooley.  C'onst.  Lim.  5^0. 

"Rockford  R.  Co.  v.  Ilillmer.  72  111. 
235;  Horn  v.  Chicago,  etc.,  R  Co..  88 
Wis.  403. 

»2  Galena  &  C.  R.  Co.  v.  Loomis,  13 
111.  548. 

13  Wadleigh  v.  Oilman,  12  Me.  408,  28 
Am.  Dec.  188;  Brady  v.  Northwestern 
Ins.  Co..  11  Mich.  425. 

"Foote  V.  Fire  Department,  6  Hill, 
(N.  Y.)  99. 
(34) 


16  See  People  v.  Hawley,  8  Mich.  880. 
"116  Mass.  254. 

i^Ex  parte  Schrader.  88  Cal.  279; 
Slaughter-House  Cases.  16  Wall.  88; 
Crescent  City  Slaughter-Uonse  Co.  v. 
New  Orleans,  88  La.  An.  984;  Butchers' 
Union  Co.  v.  Crescent  City  Co.,  Ill  U. 
S.  746,  4  Sup.  Ct.  Rep.  652. 

"Powell  V.  Pennsylvania.  127  U.  a 
678,  8  Sup.  Ct.  Rep.  992. 1257;  PoweU  v. 
Comm.,  114  Pa.  St.  265.  7  Atl.  Rep.  918; 
In  rc  Brosnahan,  18  Fed.  Rep.  62;  State 
V.  Addington,  77  Mo.  110;  Northwestern 
Manuf.  Co.  v.  Wayne  Circuit  Judge,  68 


Ch.  2]  GENERAL  THEORY  OF  THE  POLICE  POWER.  §  27 

aisome  to  be  the  gaardian  of  morals,  it  cannot  be  doubted  that  it  has 
the  power  to  enact  measures  calculated  for  the  repression  of  such 
forms  of  rice  as  threaten  its  welfare  by  generating  disease,  pauper* 
Ism,  and  crime.  This  is  signally  true  of  the  unrestricted  traffic  in 
intoiieating  liquors,  and  of  the  offenses  of  maintaining  brothels,  pub- 
lishing or  selling  obscene  books  or  prints,  keeping  gaming  tables, 
and  the  like.*  To  this  head  also  we  must  refer  the  laws  for  the  sup- 
pression of  lotteries.  Thus,  in  a  leading  case  it  was  declared  that 
lotteries  were  undeniably  proper  subjects  for  the  exercise  of  the 
police  power;  that  a  legislature  could  not,  by  chartering  a  lottery 
company,  defeat  the  will  of  the  people,  expressed  authoritatively,  in 
relation  to  the  further  continuance  of  such  business  in  their  midst; 
that  no  legislature  could  bargain  away  the  public  morals ;  that  the 
right  to  suppress  lotteries  was  governmental,  to  be  exercised  at  all 
times  by  those  in  power,  at  their  discretion;  and  that,  therefore,  any 
one  who  accepted  a  lottery  charter  did  so  with  the  implied  under- 
standing that  the  people,  in  their  sovereign  capacity,  and  through 
their  properly  constituted  agencies,  might  resume  it  at  any  time  when 
the  public  good  should  require,  whether  it  had  been  paid  for  or  not.^ 

f  27.   Police  Power  Limited  by  the  Federal  Constitution. 

In  the  nice  adjustment  of  rights  and  powers  between  the  states 
and  the  Union,  questions  frequently  arise  which  require  a  determi* 
nation  of  the  relative  scope  of  the  police  power  of  a  state  and  the 
authority  vested  in  congress.  In  such  cases,  the  integrity  of  each 
must  be  preserved,  without  encroachment  upon  the  other.  On  the 
one  hand,  the  jurisdiction  secured  to  the  general  government  by  the 
constitution  sets  a  limit  to  the  police  power  of  the  states.  "The  sub- 
jects upon  which  the  state  may  act  are  almost  infinite;  yet  in  its 
regulations  with  respect  to  all  of  them  there  is  this  necessary  limita- 

Mich  3»1,  25  N.  W.  Rep.  372;  State  v.  Butler  v.  Chambers.  36  Minn.  69.  30  X. 

Ncwion.  (X.  J.  Sup.)  14  All.  Rep.  604;  W.  Kep.  308;  .McAllister  v.  i>tale.  (Md.) 

T.  Marshall.  Si  N.  U.  549,  15  All.  2<)  All.  Hep.  14;};  Pierce  v.  State.  63  Md. 

lUp  210.  iVople  V.  Arensberg.  105  N.  596;  Palmer  v.  Slate.  39  Ohio  SL  236. 

y.  1^3.  11  N.  E.  Rep.  277;  People  v.  is^Cooley.  Const.  Lim.  596. 

Marx.  W  N.  Y.  877,  2  N.  E.  Rep.  29:  » Stone  v.  Mississippi.  101  U.  8.  814. 
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tion,  that  the  state  does  not  thereby  encroach  upon  the  free  exer- 
cise of  the  power  vested  in  congress  by  the  constitution.""  Bot  yet, 
by  justly  estimating  and  defining  both  powers,  any  real  conflict  may 
be  avoided.  "If  the  police  power  extends  only  to  a  just  regolation 
of  rights  with  a  view  to  the  due  protection  and  enjoyment  of  all,  and 
does  not  deprive  any  one  of  that  which  is  justly  and  properly  his  own, 
it  is  obvious  that  its  possession  by  the  state,  and  its  exercise  for  the 
regulation  of  the  property  and  actions  of  its  citizens,  cannot  well 
constitute  an  invasion  of  national  jurisdiction,  or  afford  a  basis  for 
an  appeal  to  the  protection  of  the  national  authorities.""  Thus  the 
United  States  supreme  court  has  expressly  declared  that  neither  the 
fourteenth  amendment — broad  and  comprehensive  as  it  is — nor  any 
other  of  the  amendments  to  the  constitution,  was  designed  to  inter- 
fere  with  the  police  power  of  the  states."  And  the  same  tribunal, 
admitting  that  a  state  has  the  same  undeniable  and  unlimited  juris- 
diction over  all  persons  and  things  within  its  territorial  limits  as 
any  foreign  nation,  where  that  jurisdiction  is  not  surrendered  or 
restrained  by  the  federal  constitution,  concedes  that  **all  those  pow- 
ers which  relate  to  merely  municipal  legislation,  or  what  may,  per- 
haps, more  properly  be  called  internal  police,  are  not  thus  surren- 
dered or  restrained,  and  consequently,  in  relation  to  these,  the 
authority  of  a  state  is  complete,  unqualified,  and  exclusive. 


§  28.    Laws  Impairing  the  Obligation  of  Contracts. 

In  several  instances,  police  regulations  have  been  assailed  in 
respect  to  their  validity,  on  the  ground  that  they  were  repugnant  to 
that  clause  of  the  federal  constitution  which  prohibits  the  states 
from  passing  "laws  impairing  the  obligation  of  contracts."  Bat  it 
has  always  been  held  that  the  police  power,  as  an  inalienable  attri- 
bute of  sovereignty,  can  never  be  curtailed  or  diminished;  that  it 
Js  present,  by  implication,  in  every  act  of  legislation;  and  that  no 

•nVeslern  Union  Tel.  Co.  v.  Pendle-       22(^'ooley,  Const.  Lim.  574. 
ton,  122  U.  S.  347,  359,  7  JSup.  Ct.  Hep.       ^^Biirbier  v.  Connolly,  118  C.  K  IT/,  5 

1126;    New  Orleans  Gas  Light  Co.  v.  Sup.  Ct.  Hep.  857. 

Louisiana  Light  Co.,  115  U.  b.  650.  661.        «City  of  New  York  v.  Miln.  11  P«U 

6  bup.  Ct.  Hep.  2o2.  102,  139. 

(3(5) 


Ch.  21  OKHXRAL  THSORY  OF  THS  POlicB  POWER.  §  28 

legislature  ean  either  enrrender  or  sell  it,  or  destroy  or  hamper  the 
power  of  its  snoeessors  to  make  each  enactments  as  they  may  deem 
proper  in  matters  of  public  police.  From  this  it  follows  that  if  an 
irrevocable  grant  of  francbises  or  any  contract  made  by  the  legis- 
lature with  an  individual  or  corporation  specifies  or  implies  a  relin- 
quishment of  the  police  power  of  the  state,  it  is  to  that  extent 
invalid,  the  legislature  having  exceeded  tbe  authority  delegated  to  it 
by  the  people.  In  other  words,  the  exercise  by  the  state,  at  any 
time,  of  its  right  to  legislate  for  the  protection  and  good  govern- 
ment of  the  community  can  never  be  construed  into  a  violation  of 
the  prohibition  in  question,  notwithstanding  its  effect  may  be  to 
repeal  existing  charters,  or  otherwise  invade  the  terms  of  legislative 
engagements.*  One  of  the  most  important  cases  in  whicb  these 
doctrines  have  been  maintained  was  that  of  the  Beer  Co.  v.  Magsa- 
chu4€tts,^  The  question  at  issue  was  whether  the  charter  of  a  pri* 
vale  corporation,  authorizing  it  to  engage  in  the  manufacture  of  malt 
liquors,  and,  as  incidental  thereto,  to  dispose  of  the  product,  consti- 
tuted a  contract  protected  against  subsequent  legislation  prohibiting 
the  manufacture  of  liquors  within  the  state.  The  beer  company 
claimed  the  right,  under  its  charter,  to  manufacture  and  sell  beer 
without  limit  as  to  time,  and  without  reference  to  any  exigencies  in 
the  health  or  morals  of  the  community  requiring  such  manufacture 
to  cease.  It  was  decided  that  while  the  company  acquired,  by  its 
caarter,  the  capacity,  as  a  corporation,  to  engage  in  the  manufact- 
are  of  malt  liquors,  its  business  was  at  all  times  subject  to  the 
same  governmental  control  as  like  business  conducted  by  individ- 
uals; and  that  the  legislature  could  not  divest  itself  of  tbe  power, 
by  such  appropriate  means,  applicable  alike  to  corporations  and 
individuals,  as  its  discretion  might  devise,  to  protect  the  lives,  health 
and  property  of  the  people,  or  to  preserve  good  order  and  the  public 
morals.    The  prohibitory  enactment  of  which  the  beer  company 

»Monc  T.  MiisiMippl.  lOl  U.  S.  814;  Conn  170.  Santo  v.  State.  2  Iowa.  lfV5. 

Boyd  v.  Alabuma.  94  U.  S.  645;  Butch-  MflropoliiMn  Hoard  of  Excise  v.  Barrie, 

en   I'oioD  Co.  t.  Crescent  City  Co..  'M  N.  V.  TmT;  Cooley.  Const.  Liin.  574; 

i:i  I  iy.  746.  4  Sup.  Ct.  Rep.  652;  Slate  Black.  Const.  Prohib.  §  61. 
t  Vml  5  H.  1.  ISi;  People  v.  lUwley.        »97  U.  S.  25. 
3  Mich.  391).  Reynolds  t.  Geary.  96 
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complained  was  held  to  be  a  mere  police  regalation,  which  the  state 
coald  establish  even  had  there  been  no  reservation  of  authority  to 
amend  or  repeal  its  charter. 

§  29.   Begulation  of  Commerce. 

The  ''commerce  clause"  of  the  federal  constitution  has  been  fre- 
quently before  the  courts  for  construction  and  interpretation.  In 
connection  with  the  police  power  of  the  states,  the  question  of  its 
application  has  been  important  chiefly  in  relation  to  the  state  laws 
on  the  subjects  of  navigation,  quarantine,  immigration,  and  the  like,*' 
to  the  question  of  taxing  business  or  products  from  without  the  state," 
and  to  the  laws  regulating  the  manufacture,  transportation,  and  sale 
of  intoxicants.  For  our  present  purpose  it  is  sufficient  to  point  oat 
that  the  power  of  congress  to  regulate  foreign  and  interstate  commerce 
and  the  power  of  a  state  to  enact  police  regulations  are  co-ordinate 
powers.  Each  must  be  preserved  in  its  integrity,  but  neither  most 
encroach  upon  the  other.  The  state  laws  cannot  operate  upon  an 
article  of  foreign  commerce  while  it  continues  such,  but  neither  can 
this  exemption  follow  the  article  into  the  general  mass  of  property 
in  the  state.*^   The  constitutionality  of  the  state  excise  laws,  in  their 


^  See  Chy  Lung  v.  Freeman,  d2  U.  8. 
275. 

»See  Walling  v.  Michigan.  116  U.  a 
446,  6  Sup.  Ct.  Rep.  454. 

^In  the  License  Cases.  5  How.  504, 
692.  McLean.  J.,  said:  "The  police  pow- 
er of  a  state  and  the  foreign  commercial 
power  of  congress  must  stand  together. 
Neither  of  them  can  be  so  exercised  as 
materially  to  affect  the  other.  The 
sources  and  objects  of  these  powers  are 
exclusive,  distinct,  and  independent, 
and  are  essential  to  both  governments. 
The  one  operates  upon  our  foreign  in- 
tercourse, the  other  upon  the  internal 
concerns  of  a  state.  The  former  ceases 
when  the  foreign  product  becomes 
commingled  with  the  other  property  in 
the  state.  At  this  point  the  local  law 
attaches,  and  regulates  it  as  it  does  other 
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property.  The  state  cannot,  with  a 
view  to  encourage  its  local  manufact- 
ures, prohibit  the  use  of  foreign  arti- 
cles, or  impose  such  a  regulation  at 
shall  in  effect  be  a  prohibition.  Bat  it 
may  tax  such  property  as  it  taxes  other 
and  similar  articles  in  the  state,  either 
specifically  or  in  the  form  of  a  license 
to  sell.  A  license  may  be  required  to 
sell  foreign  articles  when  those  of  a  do- 
mestic manufacture  are  sold  withoat 
one.  And  if  the  foreign  article  be  in- 
jurious to  the  health  or  morals  of  the 
community,  a  state  may,  in  the  ezerciae 
of  that  great  and  conseryative  police 
power  which  lies  at  the  foundation  of 
its  prosperity,  prohibit  the  sale  of  iU 
No  one  doubts  this  In  relation  to  ln« 
fected  goods  or  licentious  publications. 
Such  a  regulation  must  be  made  la 
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relation  to  importations  of  liquor  from  abroad  and  to  the  transporta- 
tion of  intoxicants  from  one  state  into  another  for  purposes  of  sale 
and  consumption  in  the  latter  jurisdiction,  is  a  subject  which  we 
rvserve  for  full  discussion  in  a  later  chapter  of  this  work. 

§  SO.   Bigrhts  of  CitizenB  of  Other  States. 

There  is  another  constitutional  provision  which  operates,  in  some 
eases,  as  a  limitation  upon  the  police  power  of  the  states,  namely, 
that  ''the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states,"^  together  with  the  cog- 
nate prohibition,  in  the  fourteenth  amendment,  against  the  making 
or  enforcement  of  ''any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States."  We  may  illustrate  the 
necessary  adjustment  of  the  police  power  to  these  guaranties  of  the 
rights  of  citizenship  by  a  reference  to  the  decisions  which  hold  that 
a  state  cannot  impose,  for  the  privilege  of  doing  business  within  its 
limits,  a  heavier  license  tax  upon  non-residents  than  is  required  of 
ils  own  citizens.*^  So,  also,  a  state  tax  which  necessarily  discrim- 
inates in  favor  of  the  products  and  manufactures  of  the  taxing  state 
and  against  the  introduction  and  sale  of  goods  produced  or  manu- 
factured in  other  states,  is  within  the  constitutional  inhibition  and 
Toid.^    But  on  the  other  hand,  a  state  law  requiring  sellers  of  iutox- 


^i'<vl  fftitb.  and  have  for  its  sole  object 
\tit  piT^rvation  of  the  health  or  morals 
of  iety.  If  a  foreign  spirit  should  be 
ml;H*r(^d  containing  deleterious  ingre- 
<!:eQU.  fatal  to  the  health  of  those  who 
u»e  it.  iu  tale  may  be  prohibited. 
^Vhen.  ID  the  appropriate  exercise  of 
tbe»e  federal  and  state  powers,  contin- 
frentlj  and  incidentally  their  lines  of 
a/  tioo  run  into  each  other,  if  the  state 
I'^fWvT  be  necessary  to  the  preservation 
<»f  the  morals,  the  health,  or  safely  of 
Xhr  (ommunity.  it  must  be  maintained. 
But  this  exigency  is  not  to  be  founded 
on  any  notions  of  commercial  policy, 
or  ftu«tained  by  a  course  of  reasoning 
about  that  which  may  be  supposed  to 
a5ect.  in  some  degree,  the  public  wel- 


fare. The  import  must  be  of  such  a 
character  as  to  produce,  by  its  admis- 
sion or  use.  a  great  physical  or  moral 
evil.  Any  diminution  of  the  revenue 
arising  from  this  exercise  of  local  power 
would  be  more  than  repaid  by  the  ben- 
eficial results.  By  preserving,  at  far  as 
possible,  the  health,  the  safety,  and  the 
moral  ener^nes  of  society,  its  prosperity 
is  advanced.  **  And  see  Brown  v.  Mary- 
land. 12  Wheat.  419. 

*C*onst.  U.  S..  art.  4,  2. 

31  Ward  V.  Maryland.  12  Wall.  4\^; 
State  V.  North.  27  Mo.  464.  Crow  v. 
State.  14  Mo.  231,  Gould  v.  Atlanta.  55 
Ga.  07?^. 

3- Walling  V.  Michigan.  11(5  U.  S.  440. 
0  {>up.  Ct.  Rep.  454;  Webber  t.  Vir- 
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icating  liquor  to  take  out  a  license  is  Dot  invalid,  as  in  eonflict  with 
the  constitutional  provisions  above  recited,  although  it  excludes  non- 
residents from  the  privilege  of  obtaining  a  license,  by  limiting  it  to 
certain  classes  of  its  own  citizens,  or  by  requiring  a  certain  term  of 
residence  within  the  state  as  one  of  the  necessary  qualifications  of 
the  applicant;  for  the  purpose  and  efifect  of  such  a  law  is  to  erect  a 
safeguard  against  the  unlawful  selling  of  liquors,  and  not  to  discrim- 
inate against  citizens  of  other  states. 

§  81.   Application  of  the  Police  Power  to  the  Uquor 

TrafELc. 

That  the  regulation  of  the  manufacture  and  sale  of  intoxicating 
liquors  is  a  proper  subject  for  the  exercise  of  the  police  power,  is  a 
proposition  which  has  never  for  a  moment  been  doubted.  On  all  the 
grounds  which  are  recognized  as  most  safely  and  surely  bringing  a 
matter  within  the  scope  of  this  power,  the  production  and  selling  of 
intoxicants  is  included  within  the  sphere  of  its  legitimate  operations* 
For  an  unregulated  and  unrestricted  trafiSc  in  liquor,  it  is  admitted, 
threatens  the  public  safety  by  generating  vice  and  crime,  imperils  the 
peace  and  order  of  the  community  by  the  demoralization  of  its  vic- 
tims, and  poisons  the  fountains  of  the  public  prosperity  by  its  con- 
tributions of  pauperism  and  squalor.  "It  is  not  necessary,**  says 
Mr.  Justice  Grier,  "  for  the  sake  of  justifying  the  state  legislation 
now  under  consideration,  to  array  the  appalling  statistics  of  misery, 
pauperism,  and  crime,  which  have  their  origin  in  the  use  or  abuse 
of  ardent  spirits.  The  police  power,  which  is  exclusively  in  the  states, 
is  alone  competent  to  the  correction  of  these  great  evils,  and  all  meas- 
ures of  restraint  or  prohibition  necessary  to  efifect  the  purpose  are 
within  the  scope  of  that  authority.  In  fact,  as  remarked  by  another 
learned  judge,  "  the  power  is  signally  exercised  in  legislation  designed 
to  diminish  and  prevent  the  demoralization  and  impoverishment,  and 

ginia.  103  U.  S.  344:  Welton  v.  Missouri,  v.  State.  120  Ind.  71,  25  N.  E.  Rep.  888; 

Ul  U.  S.  275.  Motto  V.  McGuckin,  18  Nebr.  828,  25  N. 

w  Austin  V.  State.  10  Mo.  591;  Kohn  W.  Hep.  338. 
V.  Melcher.  29  Fed.  Rep.  433;  Trageser       « License  Cases,  5  How.  604. 
V.  Gray.  (Md.)  20  All.  Rep.  905;  Welsh 
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the  numberless  vices  and  miseries,  whiob  are  the  sure  concomitants 
and  consequences  of  a  free  traffic  in  intoxicating  liquors,  by  restrain- 
ing or  prohibiting  it.*** 

§  32.   Police  Power  Distinguished  from  Eminent  Domain. 

There  is  a  broad  distinction  between  the  taking  of  private  property 
for  a  public  use,  under  the  power  of  eminent  domain,  and  the  inci- 
dental  injury  or  inconvenience,  or  damage  or  deterioration,  which 
may  result  to  property  or  business  on  account  of  the  exertion  of  the 
police  power  of  the  state,  when  its  purpose  is  the  promotion  of  the 
public  welfare.  In  the  former  case,  compensation  must  be  made  to 
the  owner;  in  the  latter,  no  such  obligation  arises.^  All  rights  of 
property  are  subject  to  the  paramount  authority  of  the  state  to  pro- 
hibit any  use  which  may  be  deemed  detrimental  to  the  public  health, 
safety,  or  morals.  '"Nor  does  the  prohibition  of  such  noxious  use  of 
property,  a  prohibition  imposed  because  such  use  would  be  injurious 
to  the  public,  although  it  may  diminish  the  profits  of  the  owner, 
make  it  an  appropriation  to  a  public  use,  so  far  as  to  entitle  the 
owner  to  compensation.  If  the  owner  of  a  vacant  lot  in  the  midst 
of  a  city  could  erect  thereon  a  great  wooden  building  and  cover  it 
with  shingles,  he  might  obtain  a  larger  profit  of  his  land  than  if 
obliged  to  build  of  stone  or  brick  with  a  slated  roof.  If  the  owner  of 
a  warehouse  in  a  cluster  of  other  buildings  could  store  quantities  of 
gunpowder  in  it  for  himself  and  others,  he  might  be  saved  the  great 
expense  of  transportation.  If  a  landlord  could  let  his  building  for 
a  smallpox  hospital,  or  a  slaughter-house,  he  might  obtain  an 
increased  rent.  But  he  is  restrained;  not  because  the  public  have 
occasion  to  make  the  like  use,  or  to  make  any  use,  of  the  property,  or 
to  take  any  benefit  or  profit  to  themselves  from  it,  but  because  it 
would  be  a  noxious  use,  contrary  to  the  maxim  sicutere  tuo  ut  alien* 
um  non  Utdag.    It  is  not  an  appropriation  of  the  property  to  a  public 

•State  T.  Filzpalrick,  16  R  L  54,  11  Massachusetts,  97  U.  S.  25;  Mugler  v. 
AU.  Rep.  767.  Kansas.  123  U.  S.  623.  8  Sup.  Ct.  Hep. 

**Moore  t.  Indianapolis.  120  Ind.  483,    273;  Bancroft  v.  Cambridge,  122  Mass. 
22  N.  E.  Rep.  424;  Fertilizing  Co.  v.  488. 
Hyde  Park,  07  U.  a  650;  Beer  Co.  t. 
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use,  but  the  restraint  of  an  injurioas  private  ase  by  the  owner,  and 
is  therefore  not  within  the  principle  of  property  taken  under  the  right 
of  eminent  domain.  The  distinction,  we  think,  is  manifest  in  prin- 
ciple,  although  the  facts  and  circumstances  of  different  cases  are  so 
various  that  it  is  often  difficult  to  decide  whether  a  particular  exercise 
of  legislation  is  properly  attributable  to  the  one  or  the  other  of  these 
two  acknowledged  powers."  ^  At  the  same  time,  in  the  interests  oi 
the  individual,  the  exercise  of  the  police  power,  in  this  respect,  is  tc 
be  closely  watched  and  confined  to  its  proper  limits,  lest  it  overstef 
the  bounds  of  necessary  protection  to  the  public  and  bring  about  ao 
unlawful  confiscation  of  property.  ''The  moment  the  legislature 
passes  beyond  mere  regulation,  and  attempts  to  deprive  the  individ< 
ual  of  his  property,  or  of  some  substantial  interest  therein,  undei 
pretense  of  regulation,  then  the  act  becomes  one  of  eminent  domain, 
and  is  subject  to  the  obligations  and  limitations  which  attend  ar 
exercise  of  that  power."*"  Thus,  when,  in  the  exercise  of  the  police 
power,  private  property,  or  private  or  vested  rights,  must  be  taken 
for  public  use,  in  order  to  carry  out,  or  to  allow  to  be  carried  out, 
improvements  or  regulations,  or  to  carry  on  business  or  occupations, 
or  schemes  of  public  works,  looking  to  the  amelioration  and  benefit 
of  the  public  health  or  morals,  such  private  property  or  private  rights 
of  property  must  be  entitled  to  the  protection  of  the  federal  and  state 
constitutions,  declaring  that  the  same  shall  not  be  taken  for  public 
use  without  just  compensation.^ 

87  Comm.  V.  Alger,  7  Cush.  58,  86.  per  »New  Orleans  Water- Works  Co.  v 

Shaw,  C.  J.   And  see  Philadelphia  v.  St.  Tammany  Water- Works  Co..  14  Fed 

Scott.  81  Pa.  St.  80.  Rep.  194;  affirmed,  120  U.  8.  64,  7  Sop 

w  Lewis.  Em.  Dom.  §  6.  Ct.  Rep.  405. 
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)        Heetrictive  liquor  Laws  are  Referable  to  Police 

Power. 

It  has  been  already  stated  that  the  laws  of  the  varioas  states 
Signed  to  suppress,  or  to  regulate,  the  manufacture  and  sale  of  intox- 

(43) 


§  34  LAW  OP  INTOXICATING  LIQUORS.  [Ch.  3 

icating  liqaors  within  their  borders  are  enacted  in  virtue  of  their 
police  power;  and  that  whenever  the  constitutionality  of  such  statutes 
has  been  asserted  by  the  courts,  it  has  been  in  view  of  the  fact  that 
the  trafiSc  in  intoxicants  is  a  subject  clearly  and  certainly  within  the 
scope  of  this  power.^  **If  it  be  once  granted,"  says  the  supreme  court 
of  Vermont,  "that  the  use  of  intoxicating  liquors  as  a  drink  is  worse 
than  useless,  and  intemperance  a  legitimate  consequence  of  such  use, 
and  that  intemperance  is  an  evil,  injurious  to  health  and  sound 
morals  and  productive  of  pauperism  and  crime,  it  seems  to  us  that 
a  law  designed  to  prevent  such  consequences  must  clearly  fall  within 
the  class  of  laws  denominated  police  regulations. "  *  "It  is  a  bold  asser* 
tion,"  declares  the  court  in  New  York,  "at  this  day,  that  there  is  any- 
thing in  the  state  or  United  States  constitutions  conflicting  with  or 
setting  bounds  upon  the  legislative  discretion  or  action,  in  directing 
how,  when,  and  where  a  trade  shall  be  conducted  in  articles  intimately 
connected  with  the  public  morals,  or  public  safety,  or  public  prosper- 
ity, or,  indeed,  to  prohibit  and  suppress  such  trafiSc  altogether,  if 
deemed  essential  to  effect  those  great  ends  of  good  government."  * 


§  84.   Power  of  States  to  Control  liquor  Traffic 

The  general  principle  that  the  several  states,  subject  to  the  para- 
mount authority  of  the  federal  constitution  and  to  any  limitationa^ 
to  be  found  in  their  own  constitutions,  have  full  power  to  enact  nny 
and  all  laws  for  the  suppression  of  intemperance  and  for  regulating 
the  traffic  in  liquors,  is  no  longer  open  to  question.    "If  the  pub- 
lic safety  or  the  public  morals  require  the  discontinuance  of  any 
manufacture  or  traffic,  the  hand  of  the  legislature  cannot  be  stayed 
from  providing  for  its  discontinuance  by  any  incidental  inconven- 
ience which  individuals  or  corporations  may  suffer.    All  rights  are 
held  subject  to  the  police  power  of  the  state."  ^    Restraints  upon 
the  traffic  in  spirituous  liquors  are  not  like  such  as  restrict  the 

^  Supra,  %  24,  *  Metropolitan  Board  of  Excise  v. 

2  Lincoln  v.  Smith.  27  Vt.  828.  887.  Barrie.  84  N.  Y.  S57.  666. 

And  see  State  v.  Qurney,  87  Me.  156,  58  ^Beer  Co.  v.  Massachusetts,  97  U.  & 

Am.  Dec.  782.  25. 
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ordinary  aTOcations  of  life  wbioh  advance  human  happiness,  or 
trade  and  commerce  that  produce  neither  immorality,  suffering,  nor 
want.  The  business  is,  on  principle,  within  the  police  power  of  the 
Btate,  and  restrictions  may  rightfully  be  imposed  upon  it  which 
might  be  obnoxioas,  as  an  illegal  restraint  of  trade,  if  applied  to 
other  porenits/  It  would  be  easy  to  multiply  authorities  in  sup- 
port of  the  positions  here  assumed.  But  the  question  can  seldom 
arise,  if  ever,  at  the  present  day,  in  this  elementary  form.  And  we 
shall  therefore  be  content  to  take  up  the  various  kinds  of  laws  relat- 
ing to  this  subject-matter,  in  their  order,  and  examine  the  objections 
which  have  been  made  to  their  constitutionality. 


§  36.   Powers  of  Congress  in  this  Begard. 

The  regulation  of  the  trafiSc  in  Intoxicants  being  a  matter  pecul- 
iarly within  the  police  power  of  the  individual  states,  their  action 
upon  this  subject,  if  not  in  contravention  of  the  federal  constitution, 
is  beyond  either  the  control  or  interference  of  the  general  govern- 
ment. Congress  and  the  federal  courts  may  indeed  take  proper 
measures  to  secure  the  citizens' of  the  United  States  in  the  enjoyment 
of  their  rights.  But  the  right  to  sell  intoxicating  liquors  is  not  one 
of  the  privileges  and  immunities  of  citizens  of  the  United  States, 
which,  by  the  fourteenth  amendment,  the  states  were  forbidden  to 
abridge;  and  when  a  state  authorizes,  or  refuses  to  authorize,  the 
sale  of  liquor  on  such  terms  as  it  thinks  proper,  the  courts  of  the 
United  States  have  nothing  to  do  with  the  exercise  of  its  police  power 
in  this  regard.*  Congress,  however,  has  undoubtedly  the  power  to 
pass  a  law  imposing  a  license  duty  on  those  who  are  engaged  in  a 
business  which  is  a  subject  of  police  regulation  by  the  states.^  And 
in  the  exercise  of  the  powers  conferred  upon  it  by  the  constitution, 
the  same  body  may  rightfully  enact  laws,  in  the  nature  of  police  reg- 
ulations, to  have  effect  within  the  domains,  or  upon  the  persons. 


^tichwachow  v.  Chicago.  68  111.  444. 
•  In  rt  Hoover.  80  Fed.  Rep.  51 ;  Ed- 
gmr      Bute,  46  Ark.  856;  Lemon  v. 


Wagner,  68  Iowa,  660.  27  N.  W.  Rep. 
814. 

7  United  States  v.  Riley.  5  Blatcbf. 
204. 

(45) 


LAW  OF  INTOXICATING  LIQUORS 


[Ch.8 


subject  to  its  proper  jurisdiction.  Thus,  as  congress  has  power  to 
regulate  commerce  "with  tbe  Indian  tribes/'  it  is  held  that  it  has 
also  power  to  regulate  commerce  between  the  Indian  tribes  and  the 
members  thereof,  and  hence  it  may  prohibit  the  trafiSc  in  spiritaoos 
liquors  between  such  tribes  or  members,  within  as  well  as  without 
tbe  limits  of  a  state.^  So  also  congress  has  power  to  enact  that  in« 
toxicating  liquors  shall  not  be  manufactured  or  sold  as  a  beverage 
in  Alaska,  and  to  authorize  the  President  of  the  United  States  to 
make  such  regulations  as  may  be  necessary  to  carry  out  the  proTis- 
ions  of  the  law.*  So  again,  the  provision  of  the  fifth  amendment  to 
the  federal  constitution  that  "no  person  shall  •  •  •  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law,"  does  not 
prohibit  congress  from  exercising  police  power  in  those  places  where 
it  has  exclusive  jurisdiction,  by  local  option  laws.'* 

§  36.   Power  of  States  Limited  by  Federal  ConBtltation. 

The  validity  of  every  act  of  state  legislation  is  subject  to  the  con- 
dition that  it  must  not  be  repugnant  to  the  constitution  of  the  United 
States.  And  this  is  just  as  true  of  laws  enacted  in  virtue  of  the 
police  power  as  of  any  others.  Great  and  salutary  as  this  power  is^ 
there  is  nothing  in  its  nature  or  objects  which  enables  it  to  override 
the  supreme  law  of  the  land.  This  will  fully  appear  in  our  subse- 
quent discussion  of  the  several  varieties  of  liquor  laws.  But  at  pres- 
ent it  is  pertinent  to  adduce  some  illustrations  of  the  possible  con- 
flict of  such  laws  with  the  authority  of  the  constitution,  and  of  the 
manner  in  which  such  antagonism  may  be  avoided.  Under  that 
instrument,  no  state  may  pass  any  law  impairing  the  obligation  of 
contracts.  And  it  is  settled  law  that  the  charter  of  a  private  corpo- 
ration, containing  a  grant  of  powers  and  privileges,  is  a  contract 
within  the  meaning  of  this  clause.  Yet  corporations  are  not  exempt 
from  the  police  control  of  the  state.    The  power  to  enact  such  rega- 

8  United  States  v.  Shaw-Mux,  2  Sawy.  cuit  court  for  the  District  of  Oregon, 

8C4.  and  there  affirmed  by  Deady,  J.  Kel- 

» United  States  v.  Nelson,  29  Fed.  son  v.  United  States,  80  Fed.  Rep.  112. 

Rep.  202.  (Dist.  Ct.  Alasl^a.)  This  case  "Territory  v.  O'Connor,  6  Dak.  887. 

was  carried  by  writ  of  error  to  the  cir-  41  N.  W.  Rep.  746. 
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lations  is  an  inalienable  power;  no  legislature  can  grant  or  bargain 
it  away;  it  is  not  passed  away  by  any  contract  of  the  state;  a  con- 
tract having  the  apparent  e£Fect  to  divest  succeeding  legislatures  of 
this  power  would  be,  to  that  extent,  invalid.  And  it  follows  that  if 
any  corporation  is  a£Fected  in  respect  to  its  powers,  franchises,  or 
property,  by  a  police  regulation  afterwards  enacted, — t.  a  prohib- 
itory liquor  law, — ^no  contract  obligation  is  impaired,  but  the  law  is 
valid." 

Again,  no  state  may  "levy  any  imposts  or  duties  on  imports  or 
exports."  But  the  word  "imports,**  as  here  used,  does  not  refer  to 
articles  imported  from  one  state  into  another,  but  only  to  articles 
imported  from  abroad.  Hence  a  uniform  tax  imposed  by  a  state 
npon  all  sales  made  within  it,  whether  they  be  made  by  a  citizen 
of  it  or  by  a  citizen  of  another  state,  and  whether  the  goods  sold 
are  the  produce  of  the  state  enacting  the  law  or  of  another  state,  is 
valid." 

The  fourteenth  amendment  forbids  the  states  to  make  or  enforce 
any  law  which  shall  "abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States."  But  the  right  to  sell  intoxicating  liquors  is 
not  one  of  the  privileges  or  immunities  here  contemplated.^'  But  on 
the  other  hand,  any  state  legislation  which  in  effect  discriminates 
against  the  products  of  other  states,  though  its  design  may  be  the 
furtherance  of  an  object  properly  within  the  police  power,  is  an  in- 
fringement of  the  exclusive  power  of  congress  to  regulate  interstate 
commerce  and  therefore  invalid.*^  So  a  statute  which  forbids  common 
carriers  to  bring  any  intoxicating  liquors  into  the  state  from  any  other 
state  or  territory,  without  first  procuring  a  certificate  from  the  county 
auditor  that  the  consignee  is  authorized  to  sell  such  liquors  in  the 
county,  is  an  unconstitutional  attempt  to  regulate  commerce.^^  But 


"  Beer  Co.  t.  MassachusetU,  97  U.  a 
:»5.  I.  c.  115  Mais.  153;  Stone  v.  Missis- 
sippi, lul  U.  8.  814;  Boyd  v.  Alabama, 
S4  U.  S.  645;  Black.  Const.  Prohib.  §§ 
61^. 

"Hinson  t.  Lotl.  8  Wall.  148. 

re  HooTer.  80  Fed.  Rep.  61;  Bar- 
bier  T.  Connolly,  118  U.  &  27,  5  8up. 
Ct.  Rep.  857. 


"Welton  V.  Missouri.  91  U.  S.  275; 
Walling  V.  Michigan.  116  U.  S.  446. 
6  Sup.  Ct.  Rep.  454;  State  v.  Brennan, 
(S.  Dak.)  SON.  W.  Rep.  625.  The  sub- 
ject of  liquor  laws  in  connection  with 
the  regulation  of  commerce  is  fully  dis- 
cussed in  g§  66-79,  infra, 

»6  Bowman  v.  Railway  Co.,  125  U.  8. 
465.  8  Sup.  Ct.  Rep.  869. 
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not  80  an  act  which  makes  it  unlawful  to  solicit  or  take  orders  for 
liquors  in  the  state  to  be  delivered  without  the  state,  if  the  sales- 
man has  reason  to  believe  the  liquors  are  intended  for  illegal  sale.^ 

§  87.   Power  to  Prohibit  Manufacture  and  Sale. 

It  is  within  the  power  of  a  state  to  absolutely  prohibit  the  manu- 
facture and  sale,  within  its  borders,  of  intoxicating  liquors,  either  by 
statute  or  constitutional  enactment,  and  such  prohibition  is  a  lawful 
exercise  of  its  police  power  and  is  not  open  to  objection  on  constitu- 
tional grounds.^^  Such  a  law,  in  so  far  as  it  prohibits  the  sale  of 
liquors  in  existence  at  the  time  of  its  passage,  is  not  an  ex  post  facto 
law,  since,  if  it  lessens  the  value  of  such  liquors,  sach  civil  conse* 
queuce  does  not  make  it  retroact  criminally  in  such  sense  as  to  bring 
it  within  the  definition  of  an  ex  post  facto  law.^^  Neither  can  it  be 
considered  as  impairing  the  obligation  of  contracts,  though  it  may 
affect  corporations  or  others  possessing  the  right,  by  legislative  grant, 
at  the  time  of  its  enactment,  to  manufacture  or  sell  such  liquors.^ 
And  although  it  may  deprive  persons  of  the  right  to  pursue  a  busi- 
ness previously  lawful,  and  may  have  the  effect  of  diminishing  the 
value  of  property  owned  by  them  and  specially  adapted  to  the  contin- 


"  Lang  V.  Lynch,  38  Fed.  Rep.  489. 

"  See  fully,  infra,  81-87.  And  see 
Mugler  V.  Kansas.  123  U.  S.  623,  8  Sup. 
Ct  Rep.  273;  Kidd  v.  Pearson,  128  U. 
8.  1.  9  Sup.  Cl.  Rep.  6;  Foster  v.  Kan- 
sas. 112  U.  8.  201.  5  Sup.  Ct.  Rep.  8.  97; 
Beer  Co.  v.  Massachusetts.  97  U.  8.  25; 
License  Cases,  5  How.  504;  Bartemeyer 
V.  Iowa.  18  Wall.  129;  State  v.  Bradley. 
26  Fed.  Rep.  289;  In  re  Brosnahan.  18 
Fed.  Rep.  63;  Tanner  v.  Alliance.  29 
Fed.  Rep.  196;  Weil  v.  Calhoun.  25  Fed. 
Rep.  865;  Kcssingcr  v.  Hinkhouse.  27 
Fed.  Rep.  883;  State  v.  Wheeler,  25 
Conn.  2l!0;  Slate  v.  Fitzpatrick.  16  R.  I. 
54,  11  Atl.  Rep.  7  )7;  People  v.  Quant.  2 
Park.  (N.  Y.)  410;  Metropolitan  Board 
of  Excise  V.  Barrie,  34  N.  Y.  6.")7;  Sav- 
age V.  Comm..  84  Va.  582,  5  S.  E.  Rep. 
565;  Stickrod  v.  Comm..  86  Ky.  285.  5 
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&  W.  Rep.  580;  State  T.  Mugler.  90 
Kans.  252. 44  Am.  Rep.  634;  Prohibitory 
Amendment  Cases,  24  Kans.  700;  Jones 
y.  People.  14  111.  196;  Santo  y.  Sute.  8 
Iowa.  165, 63  Am.  Dec  487;  Drake  ▼.  Jor- 
dan. 73  Iowa.  707.  86  N.  W.  Rep.  «58; 
Drake  v.  Kaiser.  78  Iowa,  708,  96  N.  W. 
Rep.  652;  Kaufman  y.  Dostal,  78  Iowa, 
691.36  N.  W.  Rep.  648;  McLane  y.  Leicht, 
69  Iowa,  401,  29  N.  W.  Rep.  827:  Craig 
V.  Florange.  71  Iowa.  761,  82  N.  W.  Rep. 
356;  People  y.  Hawley.  8  Mich.  880; 
People  V.  Gallagher.  4  Mich.  244;  Moora 
V.  Indianapolis.  120  Ind.  488.  28  S. 
Rep.  424. 

i«  State  y.  Paul.  6  R  L  185;  SUte 
Keenin.  Id.  497. 

^  Beer  Co.  y.  MassachusetU,  97  U.  8. 
25;  State  y.  Paul.  5  R  L  18S. 
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xxajiee  of  the  busmess,  it  does  not,  for  that  reason,  amoant  to  a  depri- 
vation of  their  property  or  liberty  without  due  process  of  law,  within 
^lie  meaning  of  the  constitution.^  Neither  does  it  violate  the  privi- 
1.^68  or  immunities  secured  to  citizens  of  the  United  States  by  the 
fourteenth  amendment."  Nor,  if  con&ned  to  persons  and  property 
folly  within  the  jurisdiction  of  the  state,  is  it  invalid  as  a  regulation 
foreign  or  interstate  commerce.'' 

§  88.   Property  in  liquors. 

Property  in  an  article  is  the  right  to  have  and  use  it  subject  to 
law.    The  right  to  sell  it  is  not  an  essential  ingredient  that  may  not 
be  separated  from  the  ownership.    Hence  a  law  regulating  or  pro- 
hibiting the  sale  of  any  article  deemed  injurious  to  the  public,  as 
intoxicating  liquor,  does  not  take  away  any  vested  right  of  property.'' 
*It  has  been  said,**  observes  the  supreme  court  of  Vermont,  "that 
intoxicating  liquors  are  property,  and  that  a  law  prohibiting  their  sale 
as  a  drink  is  the  exercise  of  a  despotic  power,  calling  for  a  constitu- 
tional interference  with  the  rights  of  property,  and  necessarily  im- 
pairing and  even  destroying  those  rights,  which,  it  is  claimed,  is 
against  natural  right  and  justice  and  beyond  the  pale  of  constitutional 
Authority.    It  is  not  to  be  assumed  by  us  that  intoxicating  liquors, 
Under  the  act,  are  not  to  be  regarded  as  property,  at  least  in  a  cer- 
tain sense.    The  act  does  not  declare  that  they  are  not  property, 
^nd  there  is  no  language  which  should  receive  a  construction  to  forbid 
Xheii  being  property.    Though  there  is  a  prohibition,  not  to  sell 
Miem,  yet  that  cannot  prevent  a  man  from  having  a  property  in  them 


•Mugler  T.  Kansas.  128  U.  &  628.  8 
Ct.  Rep.  273;  Kidd  v.  Pearson.  128 
XJ.  a  1.  e  Sup.  Ct  Rep.  6;  Moore  v.  In- 
dianapolis. 120  lod.  488.  22  N.  £.  Rep. 

MeDken  v.  City  of  AtlanU.  78  Ga. 
fM^  S  8.  £.  Rep.  559;  KaufmaD  v.  Dos- 
lal.  78  Iowa.  691.  86  N.  W.  Rep.  693; 
Drake  t.  Kaiser.  78  Iowa.  708.  86  N.  W. 
Hep.  652;  Tanner  v.  Alliance.  29  Fed. 
Rep.  196.  Compare  Wynehamer  v.  Peo- 
ple. 18  N.Y.  878. 

nrrox.LiQ. — 4 


"  Bartemeyer  v.  Iowa,  18  Wall.  129, 
183. 

«Kidd  V.  Pearson,  128  U.  S.  1.  9  Sup. 
Cl.  Rep.  6;  Pearson  v.  Internatloual 
Distillery.  72  Iowa.  348, 34  N.  W.  Hep.  1. 

estate  V.  Allmond.  2  Houst.  (Del.) 
612;  State  v.  Wheeler.  25  Conn.  21K); 
Oviatt  V.  Pond,  29  Conn.  479;  Stale  v. 
Paul.  5  R.  I.  185;  Lincoln  v.  Smith.  27 
Vt  328;  Preston  Drew,  33  Me.  558, 
64  Am.  Dec.  639. 
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for  his  own  use,  without  any  intention  to  sell  them;  and  they  may  be 
transported  through  the  state,  where  there  is  no  intention  to  violate 
the  law;  and  indeed  the  act  itself,  authorizing  the  town  agents  to 
sell  them  for  certain  specified  purposes,  thereby  admits  them  to  be 
property  for  such  purposes."'^  But  it  is  justly  held  that  a  provision 
in  such  a  law  that  no  person,  without  a  state  license,  shall  ''keep  in 
his  possession,  for  another,  spirituous  liquors,"  is  unconstitutional 
and  void.  ''The  keeping  of  liquors  in  his  possession  by  a  person, 
whether  for  himself  or  for  another,  unless  he  does  so  for  the  illegal 
sale  of  it,  or  for  some  other  improper  purpose,  can  by  no  possibility 
injure  or  a£Fect  the  health,  morals,  or  safety  of  the  public,  and  there- 
fore the  statute  prohibiting  such  keeping  in  possession  is  not  a  legit- 
imate exertion  of  the  police  power.  It  is  an  abridgment  of  the  privi- 
leges and  immunities  of  the  citizen  without  any  legal  justifieatioD, 
and  therefore  void."* 

§  89.   Power  to  Begrulate  Sale  of  liquor. 

If  the  power  of  the  state  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors  be  conceded, — and  it  is  no  longer  open  to  ques- 
tion,— it  will  follow  inevitably  that  the  power  of  the  state  to  regulate 
the  sale  of  such  articles,  and  to  impose  conditions  and  burdens  and 
responsibilities  upon  those  who  desire  to  engage  in  the  traflSc,  ia 
practically  unlimited.  This  principle,  which  is  recognized  by  the 
authorities  as  a  necessary  truth,^  will  furnish  a  test  for  determining 


»« Lincoln  v.  Smith.  27  Vt  328,  838. 

» State  V.  Gilman,  33  W.  Va.  146,  10 
S.  E.  Rep.  283. 

» State  V.  Ludinglon,  33  Wis.  107. 
We  extract  the  following  from  the  Tal- 
uable  opinion  of  Chief  Justice  Dixon  in 
this  case:  "Assuming  the  general  pow- 
er of  the  legislature  over  the  subject,  to 
the  extent  of  prohibiting  entirely  the 
truffle  in  intoxicating  liquors  or  drinks, 
necessarily  involves,  as  it  seems  to  us, 
the  admission  of  the  utmost  limit  of 
legislative  discretion  in  prescribing  the 
conditions  of  sale,  and  establishing  the 
liabilities,  both  civil  and  criminal,  of 

(60) 


persons  engaged  in  the  trade,  in  case 
the  legislature  sees  fit  in  any  manner  or 
under  any  circumstances  of  restriction 
or  responsibility  to  authorize  such  tale 
or  trade.  The  law  being  protpectiTe 
only  in  its  operation,  the  legislative 
power  to  prohibit  all  sales  must  carry 
with  it.  as  it  seems  to  us,  that  of  de- 
claring the  precise  terms  and  conditions 
upon  which  any  particular  sale  may 
take  place  This  would  seem  to  be  so 
by  the  familiar  principle  upon  which 
the  greater  is  always  said  to  include  the 
less.  Possessed  of  the  power  of  abso- 
lute prohibition  under  the  constitation. 
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the  validity  of  many  of  the  laws  which  have  been  enacted  by  way  of 
restriction  apon  the  liquor  traffic,  and  will  show  the  necessity  of 
pointing  to  a  very  clear  infraction  of  some  constitutional  guaranty, 
in  order  saccessfolly  to  controvert  the  validity  of  such  a  statute. 
And  we  may  here  remark  that  if  the  state  has  power  to  prohibit  the 
sale  of  liquor,  it  has  also  power  to  prohibit  the  giving  of  liquor  by 
one  person  to  another.  The  evil  to  be  avoided  is  the  communication 
from  one  to  another  of  an  article  which  may  be  injurious  to  the 
recipient,  or  which,  by  its  general  use,  may  demoralize  or  harm  the 


it  aeems  to  follow  that  any  relaxation 
from  a  plenary  exercise  of  such  power, 
or  qaalifled  or  conditional  enactment 
by  the  legislature  by  which  license  to 
sell  may  be  obtained  in  the  way  and 
•object  to  the  liabilities  imposed  by  the 
act.  cannot  be  an  encroachment  of  leg- 
islative authority,  unless  indeed  the  leg- 
islature should  transcend  some  settled 
principle  of  fundamental  law,  respect- 
ing the  trial  or  mode  of  prosecution  or 
punishment  of  the  party  charged  with 
ao  infraction  of  the  provisions  of  the 
act,  or  with  having  incurred  some  lia- 
bility under  it.  Acting  in  obedience  to 
those  fundamental  principles,  in  ac- 
cordance with  which  the  guilt  or  liabil- 
ity of  the  party  charged  must  first  be 
ascertained  and  established,  and  the 
Judgment  of  the  law  rendered  against 
binn.  it  seems  competent  for  the  legis- 
lature to  attach  such  consequences,  civil 
or  criminal,  to  the  mere  act  of  sale,  as 
it  pleases,  even  when  such  sale  is  made 
Id  pursuance  of  an  authority  of  the  leg- 
islature, qualifiedly  given  for  that  pur- 
pose. Empowered  to  prohibit  entirely, 
the  legislature  may  license  tub  modo,  or 
condittonaily  only.  It  may  affect  the 
licensee  with  such  restraints,  condi- 
tions, and  responsibilities  as  it  pleases, 
l^owing  out  of  the  act  of  sale.  It  may 
visit  him  with  such  consequences  as  it 
sees  fit,  proceeding  from  the  same  act. 
It  may  couple  the  license  with  condi- 
tions so  oppressive,  burdensome,  and 
anjost  that  no  citizen  can  afford  to  apply 


for  or  accept  the  privilege  and  engage  in 
the  business,  and  thus  the  act,  though 
nominally  otherwise,  may  amount  to  a 
prohibitory  law.  These  conclusions 
seem  unavoidably  to  flow  from  the  po- 
sition, admitted  or  not  denied,  that  the 
legislature  possesses  the  unqualified 
power  of  prohibition.  The  legislature 
may  not  take  away  the  right  of  trial  by 
Jury,  or  of  proceeding  by  due  process  of 
law  to  ascertain  the  fact  of  violation  or 
of  liability  incurred.  It  may  not  require 
the  accused  to  plead  guilty,  to  confess 
Judgment,  or  to  give  evidence  against 
himself.  Neither  may  it  create  any  ar- 
bitrary or  violent  presumption  of  guilt 
upon  facts  equally  or  more  cousistent 
with  innocence.  It  may  not  change  the 
rules  of  evidence,  or  the  burden  of 
proof  established  according  to  the 
principles  of  the  common  law.  and  se- 
cured and  made  perpetual  by  the  con- 
stitution, nor  destroy  vested  rights,  nor 
punish  one  man  for  the  delinquencies 
or  misconduct  of  another,  nor.  without 
his  consent,  make  him  answerable  in 
damages  for  the  injurious  consequences 
of  the  acts  of  another,  in  which  he  had 
no  participation,  or  with  which  he  was 
wholly  disconnected.  These  and  other 
like  things  the  legislature  may  not  do; 
but  with  respect  to  the  act  of  sale,  over 
which  the  power  of  legislation  is  con- 
ceded to  be  unlimited,  and  with  respect 
to  the  responsibility  which  shall  attach 
to  the  doing  of  that  act  or  the  condi- 
tions under  which  it  may  be  done,  the 

C61) 


§  40  LAW  OP  INTOXICATING  LIQUORS.  [Ch-  3 

whole  community.  It  is  not  attempted  to  restrain  a  man's  private 
indulgence  in  drink.  But  that  is  because  law  deals  not  with  the 
isolated  individual,  but  with  men  in  their  relations  to  each  other. 
Upon  the  delivery  of  a  noxious  substance  from  one  to  another,  a 
relation  is  established  of  which  the  law  may  take  cognizance.  And 
it  is  perfectly  immaterial  whether  the  transfer  be  by  sale,  barter,  or 
gift.  The  evil  is  not  in  the  receipt  of  money  for  the  article  furnished, 
but  in  the  furnishing  of  it.  And  so  the  authorities  hold.^  It  ia 
probable  that  such  a  law  would  not  be  construed  to  prevent  a  man 
from  giving  liquor  to  a  guest  in  his  own  house,  purely  in  the  way  of 
hospitality.  But  that  is  a  question  of  interpretation,  not  of  the  power 
of  the  legislature. 

§  40.   Prohibition  of  Sale  in  Particular  liOcalitles. 

A  statute  prohibiting  the  sale  of  liquor  in  certain  specified  localities 
is  not,  for  the  reason  that  its  application  is  limited  and  not  general, 
an  unconstitutional  law.^  On  this  principle,  the  laws,  found  in 
many  of  the  states,  forbidding  such  sales  within  a  certain  distance  of 
any  church,  school,  university,  or  other  similar  institution,  are  bus- 
tained  as  legitimate  exertions  of  the  police  power.^  So  also  an  act 
prohibiting  or  restricting  the  sale  of  intoxicants,  which  applies  only 
to  one  or  more  specified  counties,  is  not  invalid,  provided  it  applies 
equally  to  all  persons  within  the  territorial  limits  described,  so  aa  to 


way  seems  opeD  for  the  legislature  to 
enact  whatsoever  it  pleases.  As  already 
more  than  once  observed,  this  conclu- 
sion seems  clearly  to  result  from  the 
unrestricted  and  arbitrary  nature  of  the 
discretion  vested  in  the  legislature  in 
the  exercise  of  what  is  termed  the  police 
power  of  the  state,  which  is  said  to  be 
a  right  to  regulate  all  such  matters 
found  in  the  tlrst  principles  of  good 
xoverument  and  self  protection.  The 
legislature  may  say  to  all  citizens  and 
persons  within  the  state  that  they  shall 
not  sell,  give  away,  or  traflic  in  it  at  all 
as  a  beverage;  or  it  may  say  that  they 


may  do  so,  being  responsible  for  all  the 
injurious  consequences  of  their  acts, 
which  consequences  are  pointed  OQt 
and  defined  by  previous  law." 

^  Powers  V.  Comm..  (Ky.)  18  S.  W. 
Rep.  450;  Altenburg  v.  Comm.,  136  Pa. 
St.  602,  17  Atl.  Rep.  7W. 

28  Howell  V.  State.  71  Ga.  224. 

^  State  V.  Rauscber.  1  Lea.  96;  State 
V.  Muse.  4  Dev.  <&  B.  Law,  819;  Tram- 
mell  v.  Bradley.  87  Ark.  874;  Dorman 
State,  34  Ala.  216;  Whitney  v.  Town- 
ship Board.  71  Mich.  234, 89  N.  W.  Rep. 
40;  State  v.  Stovall,  108  N.  Car.  416.  8  S. 
£.  Rep.  900. 
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seenre  uniformity  of  operation  notwithstanding  its  local  character.^ 
So  a  law  prohibiting  the  sale  of  liquor  within  two  miles  of  the  cor- 
porate limits  of  a  municipality  is  not  open  to  the  objection  of  not 
being  uniform  in  its  operation.*^  Nor  is  there  any  constitutional 
objection  to  a  law  which  prohibits  the  sale  of  liquor  outside  of  towns 
and  cities,  and  permits  its  sale  under  license  within  towns  and  cities ; 
for  the  legislature  may  prescribe  different  police  regulations  in  differ- 
ent localities,  provided  such  laws  apply  equally  to  all  persons  within 
the  territorial  limits  affected." 

§  4L   Frohibition  of  Sale  on  Farticiilar  Days. 

It  is  competent  for  the  state,  as  a  matter  of  police  regulation,  to 
prohibit,  under  penalties,  the  sale  of  liquor  by  retail  on  Sundays,  as 
well  as  on  election  days  or  other  public  days.**  Such  a  law,  in  respect 
to  the  prohibition  of  selling  on  Sunday,  is  in  no  sense  an  attempt  to 
enforce  the  observance  of  that  day  as  a  religious  institution,  and 
hence  is  not  repugnant  to  the  provisions  in  the  federal  and  state  con- 
stitutions forbidding  the  establishment  of  any  religion.**  It  is  a  mat- 
ter of  notorious  fact  that  ordinary  business  is  habitually  suspended 
on  that  day,  that  masses  of  men  are  then  idle  and  would  be  at  lib- 
erty to  frequent  the  saloon,  and  that  a  great  portion  of  the  people 
axe  in  the  practice  of  assembling  for  religious  exercises.  For  these 
reasons  it  is  specially  important  to  preserve  the  good  order  and  tran- 
quillity of  the  community  on  that  day,  and  to  that  end  it  is  specially 
necessary  to  suspend  the  sale  of  intoxicants.  It  is  clear,  therefore, 
that  the  prohibion  in  question  is  no  more  than  a  legitimate  police  reg- 
olation. 

McCoen    8Ute.l9  Ark.  690;  Creek-    Am.  Hep.  677;  United  States  v.  Ronan, 
more  v.  Comnu.  (Ky.)  12  a  W.  Rep.  628;    88  Fed.  Rep.  117. 
Suic     JojDer,  81  N.  Car.  584.  »  Thomasson  v.  State,  16  Ind.  449. 

<i  State  T.  Schroeder,  61  Iowa.  197, 1       ^  State  v.  Bott,  81  La.  Ann.  668,  88 

W.  Rep.  431.  Am.  Rep.  224. 

«8tat«     Berlin,  91  8.  Car.  292,  68 
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§  42.   Frohlbitioii  of  Sale  to  Fartioular  Classes  of  Persons. 

Wherever  the  law  allows  the  sale  of  liquor  under  lioense  or  other 
restrictions,  there  are  statutes  forbidding  snob  sale  to  certain  olasses 
of  persons  who  are  peculiarly  liable  to  be  injured  or  demoralised  by 
indulgence  in  alcoholic  beverages,  such  as  minors,  persons  already 
intoxicated,  and  habitual  drunkards.  The  constitutionality  of  snob 
laws  has  seldom  been  questioned,  and  indeed  their  validity  could 
scarcely  be  assailed  with  any  show  of  reason.  What  authority  we 
have  is  in  affirmance  of  the  legislative  power  to  ordain  such  regula- 
tions." And  it  is  held  that  a  law  against  permitting  a  minor  to 
enter  upon  and  remain  in  a  retail  liquor  dealer's  place  of  business  is 
valid.  It  is  enacted  for  the  purpose  of  shielding  youth  from  tempta* 
tion,  and  the  state  has  power  to  enact  and  enforce  such  a  law  even 
in  disregard  of  the  parents'  wishes,  when  its  object  and  tendency 
is  to  protect  the  child.*^  So,  also,  the  act  of  congress  prohibiting 
the  sale  of  ardent  spirits  to  Indians,  based  upon  its  power  to  regu- 
late commerce  with  the  Indian  tribes,  is  valid  and  constitutional.'' 


§  43.   Power  to  Define  Intoxicating  Liquors. 

In  Rhode  Island,  the  courts  have  sustained  the  constitutionality 
of  a  statute  restraining  the  sale  of  intoxicating  liquors,  and  defining 
the  term  to  include  ale,  wine,  rum,  etc.,  or  any  liquors  containing 
more  than  two  per  cent.,  by  weight,  of  alcohol.*"  It  has  oooasion- 
ally  been  argued  that  the  Legislature  has  no  power  to  declare  that 
to  be  intoxicating  which  is  not  so;  that  the  use  of  any  beverage 
which  is  not  capable  of  producing  intoxication  can  have  no  possible 
influence  upon  the  public  health,  safety,  or  morals;  and  that,  there- 
fore, if  the  legislature  should  attempt  to  include  any  such  innocent 
article  in  its  prohibition,  the  statute  would  be  to  that  extent  in- 

«  Allen  T.  State.  52  Ind.  486;  Gold  <7  United  Stotet  v.  HolUday,  8  WaU. 

sticker  v.  Ford,  62  Tex.  385;  Allenburg  407. 

T.  Comm..  126  Pa.  Su  602,  17  Atl.  Rep.  » Slate  t.  Guinneu.  16  R.  L  401.  16 

799.  Atl.  Rep.  910;  State  t.  GraveUn.  16  B. 

Goldsticker     Ford.  62  Tex.  885.  I.  407.  16  AU.  Rep.  914. 
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valid*  It  is  probable  that  the  courts  would  accede  to  this  reason- 
iog  in  a  very  strong  case, — a  case  where  there  could  be  no  possi- 
ble doubt  as  to  the  innocent  nature  of  the  liquor  in  question.  But 
tbej  are  disposed  to  leave  much  to  the  legislative  judgment  and 
discretion,  and  act  with  caution  in  taking  judicial  notice  of  the  prop- 
erties of  such  articles.  And  therefore  such  a  case  is  not  very  likely 
to  arise  in  practice. 

§  44.   Diacriinination  against  Products  of  Other  States. 

In  several  of  the  states,  at  various  times,  laws  have  been  enacted 
prohibiting  the  sale  of  wine  made  from  fruits  grown  outside  the  par- 
ticular state,  but  permitting  the  sale  of  that  made  from  fruits  grown 
within  the  state.    And  in  some  few  cases  provisions  of  this  kind 
iiave  been  held  valid.*   But  the  great  preponderance  of  authority, 
based  upon  repeated  rulings  of  the  supreme  court  of  the  United 
Slates,  is  to  the  effect  that  such  a  discrimination  against  the  prod- 
ucts of  other  states  is  not  defensible  as  a  police  regulation,  but  is 
Unconstitutional  and  void  as  an  encroachment  upon  the  exclusive 
power  of  congress  to  regulate  foreign  and  interstate  commerce.^^ 
Such  a  law  "falls  within  the  rule,  so  often  announced  by  the  supreme 
^urt.  tbat  legislation  forbidding  the  sale  of  a  commodity  if  of  foreign 
production,  but  permitting  it  if  of  home  production,  cannot  be  sus- 
tained as  a  police  regulation,  but  is  clearly  an  attempt  to  restrict 
interstate  commerce,  and  to  discriminate  against  the  citizens  and 
products  of  other  states."  ^    Where  a  proviso  of  this  sort  occurs  in 
the  midst  of  a  general  restrictive  or  prohibitory  law,  the  courts  will 
endeavor,  if  possible,  to  separate  the  invalid  portion  and  leave  the 
remainder  of  the  statute  in  force.    This  might  produce  two  effects. 


*  State  V.  Stucker,  5S  Iowa.  490, 12  N. 
W.  Rep.  483;  McGuire  v.  State,  42  Ohio 
St.  530. 

•Tiernan  v.  Rinker.  103  U.  S.  123; 
Wei  ton  Missouri,  91  U.  S.  275;  Gray 
T.  Baltimore,  100  U.  S.  434;  HIdsoq  v. 
Lott.  8  WalL  148;  Walling  v.  MichigaD. 
US  U.  S.  446,  6  Sup.  Ct  Rep.  454;  Weil 


V.  Calhoun,  25  Fed.  Rep.  865;  Kohn  v. 
Melcher,  29  Fed.  Rep.  438;  State  v. 
Nash,  97  N.  Car.  514,  2  S.  E.  Rep.  645; 
Powell  V.  State.  69  Ala  10;  McCreary  v. 
State.  73  Ala.  4S0;  State  v.  Marsh.  37 
Ark.  356;  State  v.  Deschamp,  53  Ark. 
490.  14  S.  W.  Rep.  653. 
«  Kohn  V.  Melcher.  29  Fed.  Rep.  433. 
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Either  the  result  might  be  to  sabjeot  domestio  wines  to  the  prohibit 
tion  equally  with  all  others,  or  else  to  remove  any  restriction  upon 
the  sale  of  foreign  wines  except  such  as  may  apply  equally  to  those 
of  home  production.  Which  of  these  consequences  will  follow  the 
excision  of  the  unconstitutional  part,  must  depend  upon  the  language 
of  the  particular  statute.^ 

Very  similar  to  the  foregoing  is  the  case  of  a  tax  imposed  by  a 
state  statute  upon  an  occupation,  which  necessarily  discriminates 
against  the  introduction  and  sale  of  the  products  of  another  state,  or 
against  the  citizens  of  another  state.  In  the  cases  in  which  such 
statutes  have  been  declared  invalid  it  is  laid  down  that  the  police 
power  of  the  state  to  regulate  the  sale  of  intoxicating  liquors,  and 
preserve  the  public  health  and  morals,  does  not  warrant  the  enact- 
ment of  laws  infringing  positive  provisions  of  the  federal  constitution; 
and  that  a  statute  which  imposes  a  tax  upon  persons  who,  not  resid- 
ing or  having  their  principal  place  of  business  within  the  state,  engage 
there  in  the  business  of  selling  or  soliciting  the  sale  of  intoxicating 
liquors  to  be  shipped  into  the  state  from  places  without  it,  but  does 
not  impose  a  similar  tax  upon  persons  selling  or  soliciting  the  sale 
of  such  as  are  manufactured  in  the  state,  is  a  regulation  in  restraint 
of  commerce,  and  repugnant  to  the  constitution  of  the  United  States.^ 
And  it  makes  no  difference  that  the  tax  is  imposed  in  the  form  of 
requiring  a  license  fee.  Where  the  business  or  occupation  consists 
in  the  sale  of  goods,  the  license  tax  required  for  its  pursuit  is  in 
effect  a  tax  upon  the  goods.  If  such  a  tax  is  within  the  power  of 
the  state  to  levy,  it  matters  not  whether  it  be  raised  directly  from 
the  goods,  or  indirectly  from  them  through  the  license  to  the  dealer; 
but  if  such  tax  conflicts  with  any  power  constitutionally  vested  in 
congress,  it  will  not  be  any  the  less  invalid  because  enforced  through 
the  form  of  a  license.^ 

«s  8ee  State  v.  Nash.  97  N.  Car.  614.  2  6  Sup.  Ct  Rap.  454;  Vf  elton  v.  Miisoarl. 

S.  E.  Rep.  6t5;  State  v.  Marsh.  87  Ark.  91  U.  S.  275;  Tiernan  t.  Rinker,  102  U. 

&56;  Weil  v.  Calhoun.  25  Fed.  Rep.  865;  &  128. 

Ez  parU  EiDnebrew.  85  Fed.  Rep.  52.  ^  Welton  T.  Missouri,  91  U.  &  S75. 

«s  Walling  v.  Michigan.  116  U.  a  446. 
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I  '46.   Oonstitattonality  of  Local  Optton  IiawB. 

A  "loeal  option"  law  is  a  law  framed  for  the  purpose  of  prohibit- 
iog,  or  severely  restricting,  the  sale  of  intoxicating  liquors,  under 
penalties,  and  containing  a  provision  that  the  several  counties,  town- 
ships, or  other  divisions  of  the  state,  may  hold  elections  to  determine 
by  popular  vote  whether  they  desire  the  law  to  be  in  force  in  their 
limits,  and  with  a  further  provision  that  in  each  case  where  such 
election  results  in  favor  of  the  adoption  of  the  law,  it  shall  take  effect 
in  the  district  so  voting,  but  that  each  district  rejecting  it  shall  con- 
tinue to  be  governed,  in  this  respect,  by  the  existing  laws.  Local 
option  laws  have  been  tried  in  many  of  the  states,  at  various  times, 
and  their  validity  has  been  often  qaestioned.  In  a  comparatively 
small  number  of  decisions  (some  of  which,  moreover,  have  been  over- 
ruled) they  have  been  declared  unconstitutional,  on  grounds  to  be 
hereafter  examined.^  Bat  the  overwhelming  preponderance  of 
authority  is  to  the  effect  that  such  a  statute,  if  it  is  a  complete  enact- 
ment in  itself,  requiring  nothing  further  to  give  it  validity,  and 
depending  upon  the  popular  vote  for  nothing  but  a  determination  of 
the  territorial  limits  of  its  operation,  is  a  valid  and  coDstitutional 
exertion  of  the  legislative  power.^  The  ground  of  objection  most 
frequently  urged  against  such  laws  is  that  they  amount  to  an  unlaw- 
ful delegation  of  legislative  power  to  the  people.  This,  however,  is 
based  upon  a  misconception  of  the  legal  effect  of  the  popular  vote. 


•  Parker  t.  Comm..  6  Pa.  St.  507.  47 
Am.  Dec  480;  Maize  t.  Sute.  4  Ind.  843; 
Santo  ▼.  Sute,  2  Iowa.  165,  68  Am.  Dec. 
4r«7.  Slate  T.  Weir.  38  Iowa,  134.  11  Am. 
Rep  115:  Morirao  r.  State.  81  Ala.  72.  1 
.•v>ulh  Rep.  472;  Ei  parte  Wall.  48Cal. 
2TV  IT  Am.  Hep.  425;  Turner  v.  Saxon, 
I  Wa»h.  T.  I  2»)  Pac  Hep.  685 

•  Weil  V.  Calhoun.  25  Fed.  Rep.  865; 
Stale  ▼  Parker.  26  Vt  357.  Comm.  r. 
Bennett,  Masd.  27.  11  Am.  Rep.  304; 
Comm.  T.  Dean.  110  Mass.  357;  Slate  v. 
W;kox.  4i  Conn.  364.  19  Am.  Rep.  o30; 

rsville  V.  Howell.  70  N.  Y.  2^7; 
I>.<.ke  •  Appeal.  72  Pa.  St.  491,  18  Am. 


Rep.  716;  State  v.  Common  Pleas  of 
Morris  Co..  88  N.  J.  Law.  72.  13  Am. 
Rep.  422;  State  v.  Circuit  Court.  60  N. 
J.  Law.  585.  15  All.  Rep.  272;  Hammond 
V.  Haines.  25  Md.  541.  90  Am.  Dec.  77; 
Fell  V.  State.  42  Md.  71.  20  Am.  Rep.  83; 
Slymer  v.  Slate.  62  Md.  240;  Savage  v. 
Comm..  84  Va.  619,  5  S.  E.  Uep.  56.-i; 
Caldwell  v.  Barrett.  73  Ga,  604:  Schul- 
herr  v.  Bordeaux,  64  Miss.  59.  8  South. 
Rep.  201.  Lemon  v.  Peyton.  64  Miss. 
161.  8  South.  Hep.  2^35;  Hollcy  v.  State. 
14  Tex.  App.  rm.  Ex p-irk  Lynn.  19  Tex. 
App.  21)3;  Anderson  v.  Comm..  13  Bush, 
480.  Comm.  v.  Weller.  14  Bush.  218.  29 
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If  the  law  is  complete  in  itself,  it  is  the  legislatare  which  enacts  it, 
not  the  people,  although  the  people  are  permitted  to  detexinine  the 
contingency  on  which  its  going  into  effect  in  a  particular  locality  may 
depend.  To  make  this  more  plain,  we  add  extracts  from  a  few  of 
the  best  considered  decisions  on  this  point.  The  court  in  New  Jersey, 
speaking  of  a  local  option  law,  observes :  ''It  left  to  the  popular  vote 
to  determine,  not  whether  it  should  be  lawful  to  sell  without  license, 
but  whether  the  contingency  should  arise  under  which  license  might 
be  granted.  It  was  not  submitted  to  the  voters  of  Chatham  to  say 
whether  there  should  be  a  majority  vote  in  favor  of  license  before 
license  could  be  granted;  the  law  as  framed  declares  that  there  shall 
be  such  majority  vote.  ...  It  is  the  law  which  makes  the 
majority  vote  necessary,  and  not  the  voice  of  the  people.  Whether 
the  vote  is  aye  or  no,  the  law  is  at  all  times  the  same,  and  requires 
the  majority  vote  as  a  condition  precedent  to  the  granting  oE 
license.  So  in  Missouri,  it  is  said :  "It  was  the  law  that  author- 
ized the  vote  to  be  taken,  and  when  taken,  the  law,  and  not  the  vote, 
declared  the  result  that  should  follow  the  vote.  The  vote  was  the 
means  provided  to  ascertain  the  will  of  the  people,  not  as  to  the 
passage  of  the  law,  but  whether  intoxicating  liquor  should  be 
sold  in  their  midst.  If  the  majority  voted  against  the  sale,  the  law, 
and  not  the  vote,  declared  that  it  should  not  be  sold.  The  vote 
sprang  from  the  law,  and  not  the  law  from  the  vote.  By  their  vote 
the  electors  declared  no  consequences,  prescribed  no  penalties,  and 
exercised  no  legislative  function.  The  law  declared  the  consequences, 
and  whatever  they  may  be,  they  are  exclusively  the  result  of  the 
legislative  will. "  ^  To  the  same  effect  is  the  reasoning  of  the  supreme 
court  of  Pennsylvania,  where  it  says:  "Then  what  did  the  vote 
decide?  Clearly  not  that  the  act  should  be  a  law  or  should  not  be, 
for  the  law  already  existed.    Indeed  it  was  not  delegated  to  the  peo- 

Am.  Rep.  407;  Boj'd  v.  Bryant,  85  Ark.  24  Minn.  247,  81  Am,  Rep.  844;  Coolej, 

69,  87  Am.  Rep.  6;  Gordon  v.  State,  46  Const.  Lim.  126. 

Ohio  St.  607,  23  N.  E.  Rep.  63;  Slate  v.  <7  state  v.  Common  Pleat  of  Morris 

Pond.  93  Mo.  606,  6  S.  W.  Rep.  469;  Feek  Co.,  36  N.  J.  Law,  72. 

V.  Bloomingdale.  82  Mich.  393,  47  N.  W.  State  T.  Pond,  98  Mo.  606,  6  a  W. 

Rep.  37;  Territory  v.  O'Connor,  5  Dak.  Rep.  469. 

897,  41  N.  W.  Rep.  746;  State  v.  Cooke. 
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pie  to  decide  ftnything.  They  simply  declared  their  views  or  wishes, 
and  when  they  did  so,  it  was  the  Jiat  of  the  law,  not  their  vote, 
whieh  commanded  licenses  to  be  issued  or  not  to  be  issued.  .  •  • 
The  true  distinotiony  I  conceive,  is  this :  The  legislature  cannot  dele- 
gate its  power  to  make  a  law;  but  it  can  make  a  law  to  delegate  a 
power  to  determine  some  fact  or  state  of  things  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action  depend."^  Bat  the  law, 
to  escape  the  charge  of  unconstitutionally  delegating  legislative 
power,  must  be  a  complete  and  perfect  enactment  as  it  leaves  the 
hands  of  the  legislature.  It  must  not  depend  upon  the  expression 
of  the  popular  will  in  respect  either  to  its  validity  or  its  terms. 
Certainly  the  law-making  body  would  have  no  power  to  authorize  the 
people  of  a  district  to  decide  what  kind  of  a  liquor  law  they  will  have. 
Nothing  can  be  referred  to  the  voters  but  the  question  whether  they 
will  adopt  the  particular  law  which  the  legislature  enacts.^ 

The  validity  of  local  option  laws  has  also  been  questioned  on  the 
ground  that  they  may  result  in  a  diversity  of  laws  in*  different  parts 
of  the  same  state,  whereas  uniformity  should  be  the  rule,  and  that 
tliey  are  local  or  special  in  their  nature.    But  it  is  held  that  such  a 
law,  if  the  same  question  is  submitted  in  the  same  way  to  all  the 
eoonties  or  other  divisions  of  the  state,  is  not  obnoxious  to  a  consti- 
tutional provision  that  "no  local  or  special  law  shall  be  passed  when 
m  general  law  can  be  made  applicable."      Nor  is  it  in  violation  of  a 
constitutional  requirement  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state.    "Uniformity  in  its 
operation  is  not  destroyed  because  the  electors  in  one  or  more  town- 
abips  may  not  see  fit  to  avail  themselves  of  its  provisions."  Neither 
is  such  a  law  in  contravention  of  a  constitutional  provision  that  "the 
legislature  shall  not  pass  private,  local,  or  special  laws  regulating  the 
internal  affairs  of  towns  and  counties."    For  this  inhibition  is  not 
intended  to  secure  uniformity  in  the  exercise  of  delegated  police  pow- 
ers, but  to  forbid  laws  vesting  in  one  town  or  county  a  power  of  local 

^Locke's  Appeal.  72  Pa.  St  491,  18  Rep.  469:  Ez  parte  Swann,  96  Mo.  44,  9 
Am.  Rep.  Tie.  8.  W.  Rep.  10. 

••See  Rice  Foster,  4  Harr.  (Del.)  « Gordon  v.  State,  46  Ohio  St.  607,  23 
47»;  Geebrick     State.  6  Iowa.  491.  N.  £.  Rep.  68. 

HSuta  V.  Pond,  98  Mo.  606,  6  &  W. 
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government  not  granted  to  another.^  And  in  the  absence  of  any 
such  constitutional  restraint,  it  is  said  that  there  is  no  great  under- 
lying  principle  of  natural  right  and  justice  which  forbids  the  legis- 
lature to  enact  laws  for  a  particular  locality  different  from  those  ap- 
plicable to  other  portions  of  the  state,  or  which  prohibits  it  from  sus- 
pending the  operation  of  general  laws  as  to  any  particular  locality; 
hence  a  local  option  law  cannot  be  declared  invalid  on  any  such 
ground;  on  the  contrary,  it  is  in  furtherance  of  the  right  of  local  self- 
government.** 

The  courts  have  further  held  that  local  option  laws  cannot  be  ad- 
judged unconstitutional  on  the  ground  of  their  taking  private  prop- 
erty for  public  use,  or  depriving  persons  of  their  property  without 
due  process  of  law,  or  impairing  the  obligation  of  contracts  or 
destroying  vested  rights."*  As  local  option  is  really  a  species  of  pro- 
hibition, applied  to  the  localities  adopting  it,  this  question  is  involved 
in  the  question  of  the  validity  of  general  prohibitory  laws,  and  mast 
be  regarded  as  settled  by  the  decisions  sustaining  such  enactments. 
And  although  the  local  option  law  may  be  adopted  in  some  parts  of 
the  state  and  rejected  in  others,  with  the  result  that  different  pen- 
alties for  the  same  act  are  in  force  in  different  districts,  yet,  if  the 
act  applies  alike  to  all  persons  within  a  locality  where  it  is  adopted, 
it  cannot  be  said  to  "deny  to  any  person  the  equal  protection  of  the 
laws."  ^  Neither  does  such  a  law  abridge  the  privileges  and  immu- 
nities of  the  citizen,  as  the  sale  of  liquor  is  not  a  right  of  that  class.*' 
Nor  is  it  repugnant  to  or  inconsistent  with  the  laws  of  the  United 
States,  although  it  may  prevent  a  person  from  reaping  the  benefit 
of  a  license  issued  under  the  internal  revenue  acts;  because,  such 
license  is  merely  a  receipt  for  taxes,  implying  nothing  except  that 
the  licensee,  having  paid  such  taxes,  shall  be  subject  to  no  penalty 


w  Stale  V.  Circuit  Court,  50  N.  J. 
Law.  5«5,  15  Atl.  Rep.  272. 

"Feek  v.  Bloomingdale.  82  Mich.  893. 
47  N.  W.  Rep.  87. 

» Ex  parte  Lynn,  19  Tex.  App.  298; 
Steele  v.  State,  Id.  426;  Ex  parU  Ken- 
nedy. 23  Tex.  App.  77.  8  S.  W.  Rep. 
114;  Savage  v.  Comm..  84  Va.  619,  5  a 
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imder  federal  law."  It  is  also  ruled  that  there  is  nothing  in  the  oon- 
Btitution  or  form  of  government  of  a  territory,  or  in  the  laws  of  the 
United  States,  to  prevent  it  from  enacting  a  local  option  law  in  the 
exercise  of  its  police  power."*  Finally,  if  the  legislature  has  power 
to  pass  a  local  option  law,  it  has  also  power  to  provide  that  any  die- 
irict  adopting  the  law  shall  not  undo  its  action  in  that  regard  within 
two  years.* 

§  46.   Constitatlonality  of  license  Laws. 

In  the  exercise  of  its  undoubted  power  to  regulate  the  trafiSc 
in  intoxicating  liquors,  the  legislature  of  a  state  may  lawfully  pro- 
Tide  a  system  for  the  granting  of  licenses  to  sell  at  retail,  and  may 
impose  such  restrictions  and  conditions  upon  the  granting  of  such  li- 
eeuses,  and  as  to  the  qualifications  necessary  to  secure  them,  and 
may  provide  such  causes  for  the  forfeiture  and  revocation  of  licenses, 
as  it  may  deem  necessary  and  proper."  "If  the  state  has  power  to 
prohibit,  it  certainly  has  the  power  to  regulate  the  traffic  by  deter- 
mining who,  and  what  character  of  persons,  shall  be  licensed  to  deal 
in  the  article  •  .  .  Having  full  and  complete  control  over  the  sub- 
ject, as  an  article  of  internal  commerce,  the  state  can  prescribe  what 
conditions  it  may  think  proper  upon  which  licenses  can  be  obtained. 
It  becomes  simply  a  question  of  degree  of  prohibition."  ^  Under  the 
license  laws  as  generally  framed,  it  is  not  every  person  who  chooses 
that  can  obtain  a  license.  The  applicant  is  usually  required  to  be  a 
resident  of  the  state,  of  good  moral  character,  recommended  by  a 


••Territory  ▼.  O'Connor.  5  Dak.  397. 
41  N.  W.  Rep.  746. 

•Territory  t.  O  Connor.  6  Dak.  897, 
41  N.  W.  Rep.  746.  Compare  Thornton 
▼  .  Territory.  8  Wash.  T.  482.  17  Pac. 
Rep.  ^m. 

•  Keek  t.  Bloomingdale.  82  Mich.  393. 
47  N.  W.  Rop.  37. 

« Crowley  r.  Christensen.  187  C.  S. 
m.  11  Sup.  Ct  Rep.  18;  MetropoliUn 
Board  of  Excise  v.  Barrie.  34  N.  Y.  6.17; 
Peopl-  T.  Meyers.  95  X.  Y.  223;  Inger 
•oil  T.  Skinner,  1  Denio,  540;  Pierce  t. 


State.  13  N.  U.  586;  Keller  v.  Slate.  11 
Md.  520.  69  Am.  Dec.  226;  Caben  v.  Jar- 
rett.  42  Md.  571;  Kohrbacher  v.  Jack- 
sou.  51  Miss.  735;  Scbulherr  v.  Bor- 
deaux. 64  Miss.  59.8  Souib.  Hep  201; 
Adler  v.  Whitbeck.  44  Obio  St.  W9.  9N. 
E.  Hep.  (i7'J;  Anderson  v  Brewster.  44 
Ohio  St.  570.  9  N.  K.  Rep.  asi:  Streeter 
V.  People.  (»y  111.  State  v.  Searcy. 
20  Mo  4^9:  Thoiuasson  Stale.  15  Ind. 
449;  Territory  v.  Connell.  (Ariz.)  16 
Pac.  Uep.  209. 
t-  C'abeu  v.  Jarrett.  43  Md.  571. 
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certain  number  of  citizens  of  bis  ward,  etc.  Bat  tbis  principle  of 
selection  is  not  repugnant  to  any  constitutional  rule.  It  is  undoubt- 
edly true,  as  a  general  principle,  tbat  any  person  has  the  natural 
right  to  pursue  any  lawful  calling,  and  to  do  so  in  bis  own  way,  pro- 
vided be  infringes  the  rights  of  no  other  person.  And  of  this  right 
the  individual  cannot  arbitrarily  be  deprived.  Hence  it  is  not  con- 
sistent with  a  due  recognition  of  personal  rights  to  prohibit  any  per- 
son  or  class  of  persons  from  offering  their  services  in  lawful  busi- 
ness. *'6ut  here  as  elsewhere,"  it  has  been  very  pertinently  said,  "it 
is  proper  to  recognize  distinctions  that  exist  in  the  nature  of  things, 
and  under  some  circumstances  to  inhibit  employments  to  some  one 
class,  while  leaving  them  open  to  others  .  .  .  Some  employments, 
in  which  integrity  is  of  vital  importance,  it  may  be  proper  to  treat  as 
privileges  merely,  and  to  refuse  the  license  to  follow  them  to  any 
who  are  not  reputable."  ^  The  authorities  are  therefore  agreed  that 
a  law  withholding  licenses  except  to  persons  who  are  morally  trust- 
worthy, and  otherwise  qualified,  and  who  are  recommended. as  the 
act  directs,  is  not  in  derogation  of  the  general  rights  and  liberties  of 
the  citizen,  as  secured  by  the  constitution.^  Indeed  the  courts  have 
gone  much  further  than  this.  Even  where  a  license  law  gives  an 
arbitrary  discretion  to  a  board  or  court  to  prevent  an  applicant  from 
engaging  in  an  occupation  legalized  by  the  state,  and  without  any 
sort  of  regard  to  his  personal  fitness  for  the  business  or  the  propriety 
and  merit  of  his  application,  they  have  refused  to  pronounce  it  un- 
reasonable or  unconstitutional.®  It  is  next  to  be  remarked  that  the 
fixing  of  the  amount  of  the  fee  to  be  paid  for  a  license  is  a  matter  en- 
tirely within  the  legislative  discretion.  If  the  legislature  has  power 
to  prohibit  the  traffic  in  intoxicants  altogether,  (which  is  now  con- 
ceded,) it  is  impossible  to  deny  that  it  may  fix  the  amount  of  the  fee 
at  such  a  figure  as  will  be  practically  prohibitive,  and,  a  fortiori^  at 
such  a  sum  as  will  operate  as  a  partial  restriction  upon  the  business.** 
And  since  the  licensing  of  persons  to  sell  liquor  is  not  an  exercise  of 

«Cooley,  Const.  Lim.  597.  »Inre  Hoover,  80  Fed.  Rep.  51,  af- 

•«/7Ar<;  BickerstafT.  70  Cal.  a5.  11  Pac  firmed  in  United  States  v.  Ronan,  88 

Rep.  893:  Liinf  s  Case.  6  Me.  412;  City  Fed.  Rep.  117. 

Council  V.  Aiirens,  4  Strobh.  241.  •Tenney  v.  Lenz,  16  Wit.  (Mw 
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Uiing  power  of  the  state  to  raise  revenue,  bat  of  the  police  power, 
the  regulation  and  restriction  of  a  dangerous  business,  it  follows 
^^Uit  the  adjustment  of  the  fees  for  licenses  is  not  governed  by  the 
institutional  provisions  requiring  equality  and  uniformity  of  taxa- 
^OQ.*'  In  many  of  the  states,  the  statutes  require  the  licensed  liq- 
^or  dealer  to  give  a  bond  with  sureties,  conditioned  for  the  payment 
of  til  fines  and  penalties  adjudged  against  him,  and  sometimes  for 
damages  recovered  against  him  under  the  civil  damage  laws.  Such 
i  requirement  is  valid  and  constitutional.^  But  a  statute  in  relation 
to  the  bonds  of  liquor  dealers,  in  so  far  as  it  refuses  to  any  one  engaged 
in  selling  liquor  the  right  to  become  surety  on  such  bonds,  is  in  vio- 
lation both  of  a  provision  in  the  state  constitution  securing  to  every 
person  his  liberty  and  property  and  of  the  fourteenth  amendment  to 
the  federal  constitution. *'The  right  to  sign  a  bond,"  said  the  court, 
in  making  this  ruling,  ''or  to  enter  into  any  other  contract,  cannot  be 
made  to  depend  upon  the  business  in  which  one  is  engaged.  The 
right  to  sell  liquor  in  this  state  is  made  lawful,  under  certain  conditions 
and  restrictions,  by  the  act  itself  •  .  •  We  agree  with  the  learned 
eonnsel  for  the  relator  that  property  does  not  consist  merely  of  the 
title  and  possession.    It  includes  the  right  to  make  any  legal  use  of 
it,  and  the  right  to  pledge  or  mortgage  it,  and  to  sell  or  transfer  it. 
The  right  to  contract  a  debt  or  other  personal  obligation  is  included 
in  the  right  to  liberty,  and  one's  payment  of  his  debts,  and  therefore 
the  basis  of  one's  credit,  and  the  right  to  contract  a  debt,  or  to  enter 
into  a  bond  or  other  writing  or  obligation,  is  also  aright  of  property. 
Signing  bonds  for  other  parties  may  be  the  result  of  friendship,  or 
because  of  business  interests;  but  the  right  to  pledge  one's  estate  is 
as  much  a  right  of  property  as  either  the  title  or  possession." 

§  47.   Same;  Bequiiing  Assent  of  Neighbors. 

The  license  laws  commonly  provide,  as  a  necessary  condition  to 
the  granting  of  a  license  in  any  case,  that  the  person's  application 

Richland  Co.  v.  Richland  Center.    W.  Rep.  410:  McGuire  v.  Glass,  (Tex. 
59  Wis.  591.  18  N.  W.  Rep.  497;  Thomas-    App.)  15  a  W.  Rep.  127. 
son     Sute.  15  Ind.  449.  ^  Kubn  v.  Common  Council,  70  Mich. 

«•  Bell  V.  SUU.  2S  Tex  App.  96,  12  &    584,  88  N.  W.  Rep.  470. 
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shall  be  recommended,  or  assented  to,  by  a  certain  number  of  per- 
sons residing  in  his  neighborhood,  or  by  a  majority,  or  other  propor- 
tion, of  the  citizens  or  voters  in  the  ward  or  district  where  he  pro- 
poses to  carry  on  business.  Much  objection  has  been  made  to  such 
a  requirement.  But  the  courts  have  always  ruled  that  it  was  no  inva- 
sion  of  personal  rights,  but  a  lawful  and  proper  police  regulation.^ 
This  question  received  very  full  consideration  in  a  recent  case  which 
originated  in  California  and  went  through  the  state  and  federal  courts. 
It  concerned  the  validity  of  an  ordinance  of  the  city  of  San  Fran- 
cisco, requiring  all  retail  liqaor  dealers  to  procure  a  license,  and  mak- 
ing it  an  ofFense  to  sell  liquor  without  such  license,  and  at  the  same 
time  forbidding  any  such  license  to  be  issued  unless  the  applicant 
should  obtain  the  written  consent  of  a  majority  of  the  board  of  police 
commissioners  of  the  city,  with  a  further  provision  that  if  such  con- 
sent should  be  refused  at  first,  it  should  be  granted  when  the  appli- 
cation received  the  indorsement  of  twelve  property  owners  in  the 
block  or  square  where  the  business  was  to  be  carried  on.  In  the 
sapreme  court  of  California  it  was  argued  that  this  ordinance  made 
the  license  depend  upon  the  arbitrary  will  and  pleasure  of  the  police 
commissioners  in  the  first  instance,  and  of  the  twelve  property  own- 
ers in  the  second,  and  therefore  was  invalid  as  an  invasion  of  civil 
rights.  But  the  court  pronounced  in  favor  of  the  constitutionality  of 
the  ordinance,  saying  "it  is  well  settled  that  the  governing  power  may 
prohibit  the  manufacture  and  traffic  in  liquor  altogether,  provided 
only  that  it  does  not  interfere  with  interstate  commerce.  And  if  the 
governing  power  can  prohibit  a  thing  altogether,  it  can  impose  such 
conditions  upon  its  existence  as  it  pleases. "  ^'  The  case  next  appeared 
in  the  United  States  circuit  court,  where  Judge  Sawyer  decided  that 
it  was  governed  by  the  rule  in  Yick  JVo  v.  Hopkins^''*  and  that  the 
ordinance  was  invalid  because  it  conferred  an  arbitrary  power  upon 
the  designated  authorities  which  might  be  so  exercised  as  to  deny  to 

w  State  V.  Brown.  19  Fla,  563;  Groesch    183.  Compare  People     Hang,  68  Mich. 
V.  Stale.  43  Ind.  547:  In  re  Hoover.  80    549.  87  N.  W.  Rep.  21. 
Fed.  Rep.  51:  Ho*  bacber  v.  Jackson,         A'x  parte  Christensen.  86  Cal.  908.  d4 
51  Miss.  735;  Purdj  v.  binton,  56  CaL    Pac  Rep.  747. 

»118  U.  &  856.  6  Sup.  Ct  Rep.  1061 
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the  petitioner  the  equal  protection  of  the  laws.^  But,  on  appeal  to 
the  rapreme  court  of  the  United  States,  this  decision  was  reyersed, 
and  it  was  there  held  that  the  ordinance  in  question  was  a  valid  exer- 
cise of  the  police  power  of  the  state  and  municipality,  and  not  in 
Mntravention  of  the  fourteenth  amendment.'^ 


S  48.   Same;  DiBcriminatloii  against  Non-Besidents. 

A  state  statute  requiring  dealers  in  intoxicating  liquors  to  take  out 
a  license  is  not  invalid,  as  in  conflict  with  the  provision  of  the  federal 
eonstitution  securing  to  the  citizens  of  each  state  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,  although  it  excludes 
non-residents  from  the  privilege  of  obtaining  a  license,  as  by  restrict- 
ing that  right  to  citizens  of  the  state,  or  by  requiring  a  certain  term 


^Jnre  CbrisUiiMii.  48  Fed.  Rep.  248. 

M  Crowlej  ChristeDteD.  187  U.  a 
SS.  11  Sup.  Ct.  Rep.  la  From  the  opin- 
ioD  by  Field.  J.,  we  extract  the  follow- 
In  c:  **Tbe  constitution  of  California 
rests  in  the  municipality  of  the  city  and 
county  of  San  Francisco  the  right  to 
make  'all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  con- 
flict with  general  laws.'  The  supreme 
court  of  that  state  has  decided  that  the 
ordinance  in  ()uestion.  under  which  tne 
petitioner  was  arrested,  and  is  held  in 
custody,  was  thus  authorized,  and  is 
▼alid.  That  decision  is  binding  upon 
OS  unless  some  inhibition  of  the  consti- 
tution or  of  a  law  of  the  United  States 
is  Tiolated  by  iL  We  do  not  perceive 
that  there  is  any  such  violation.  The 
lesroed  circuit  judge  saw  in  the  pro- 
Tisions  of  the  ordinance  empowering 
the  police  commissioners  to  grant  or  re- 
fuse their  assent  to  the  application  of 
the  petitioner  for  a  license,  or.  failing 
to  obtain  their  assent  upon  application, 
re«4U.ring  it  to  t>e  given  upon  the  rec- 
ommendation of  12  citizens  owning  real 
esuie  in  the  block  or  square  in  which 
bis  bus.oess  as  a  retail  dealer  in  liquors 
INTOX.LIQ. — 5 


was  to  be  carried  on,  the  delegation  of 
arbitrary  discretion  to  the  police  com- 
missioners, and  to  real-estate  owners  of 
the  block,  which  might  bo  and  was  ex* 
ercised  to  deprive  the  petitioner  of  the 
equal  protection  of  the  laws.  And  bo 
considers  that  his  view  in  this  respect 
is  supported  by  the  decision  in  Yick  Wo 
V.  Hopkins,  118  U.  S.  6  8up.  Ct. 
Rep.  1064.  "  But.  after  consiilering  the 
circumstances  and  nature  of  the  case 
cited,  the  learned  judge  continued:  **It 
will  be  seen  that  that  case  was  essen- 
tially difTereni  from  the  one  now  under 
consideration,  the  ordinance  there  held 
invalid  vesting  uncontrolled  discretion 
in  the  board  of  supervisors  with  refer- 
ence to  a  business  harmless  in  itsflf  and 
useful  to  the  community,  and  the  dis- 
cretion appearing:  lo  have  been  exer- 
cised for  the  express  purpose  of  depriv- 
ing the  petitioner  of  a  privilege  that 
was  extended  to  others.  In  the  present 
case  the  business  is  not  one  that  any  per- 
son is  permitted  to  carry  on  without  a 
license,  but  one  that  may  be  entirely 
prohibited  or  subjected  to  such  restric- 
tions as  the  governing  authority  uf  the 
city  may  prescribe." 
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of  residence  within  the  state  as  one  of  the  necessary  qualificationa 
of  the  applicant.^  The  constitntional  guaranty  in  question  was  not 
designed  to  prevent  the  states  from  requiring  such  length  of  resi- 
dence, for  the  enjoyment  of  political  or  municipal  rights,  as  they 
might  deem  conducive  to  their  welfare.  To  sell  intoxicating  liquor 
at  retail  is  not  a  natural  right  to  pursue  an  ordinary  calling.  To  sell 
without  a  license,  in  states  adopting  the  license  system,  is  not  aright 
that  may  be  claimed  by  either  citizens  or  strangers.  "If  we  agree 
to  exclude  political  privileges  from  the  number  of  privileges  and 
immunities  which  the  constitution  of  the  United  States  declares  citi- 
zens of  other  states  shall  be  entitled  to,  there  is  the  same  reason  for 
extending  the  limitation  to  municipal  privileges.  And  selling  spirituous 
liquors  in  quantities  less  than  one  quart  is,  in  this  state,  a  privUege 
granted  only  to  those  having  the  qualifications  pointed  out  in  the  act. 
A  residence  of  two  years  in  the  state  is  one  of  the  qualifications 
which  the  legislature  have  thought  proper  to  require,  and  this  quali- 
fication, we  consider,  is  no  more  liable  to  constitutional  objection 
than  a  residence  of  one  year  before  a  citizen  from  another  state  is 
allowed  to  vote,  or  a  residence  of  five  years  before  he  can  be  elected 
to  the  legislature."  Neither  is  a  restriction  of  this  character  repug- 
nant to  the  exclusive  power  of  congress  to  regulate  interstate  com- 
merce. If  it  should  have  any  effect  upon  such  commerce,  its  rela- 
tion to  it  would  be  only  remote  and  incidental.  Nor  does  it  con- 
travene the  provision  of  the  fourteenth  amendment,  that  "no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  and 
immunities  of  citizens  of  the  United  States."  The  object  of  such  a 
restriction  is  not  to  grant  greater  privileges  to  citizens  of  the  state 
than  are  accorded  to  citizens  of  oth%r  states,  or  to  give  the  former 
an  undue  advantage  over  the  latter,  but  to  provide  safeguards  against 
evasions  and  violations  of  the  law,  by  confining  the  privilege  of  sell* 
ing,  as  a  matter  of  police  regulation,  to  such  persons  as  it  may  be 

Austin  V.  State.  10  Mo.  501;  Kohn  v.  further,  as  to  the  meaniD^  of  this  con- 

Melcher,  29  Fed.  Rep.  433;  Welsh  v.  stilutioDal  provision.  Corfield  Cor- 

Stale.  126  Ind.  71.  25  N.  E.  Rep.  8S3;  yell.  4  Wash.  C.  C.  871;  Campbell 

Melte  V.  McGuckin.  18  Nebr.  323.  25  N.  Morris.  3  Har.  »fe  McH.  554;  Douglass 

W.  Rep.  338.  v.  Douglass.  1  Del.  Ch.  465;  Conner 

Austin      State.  10  Mo.  591.   See  Elliott.  18  Uow.  591. 
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deemed  safe  to  intrust  with  this  right And,  on  even  stronger  rea- 
sons, it  is  competent  for  the  state  to  limit  the  issuing  of  licenses  to 
"citizens  of  the  United  States  of  temperate  habits  and  good  moral 
character"  who  shall  have  complied  with  all  the  requirements  of  the 
act.'* 

§  48.   Same;  Bestriction  to  Particular  Classes. 

A  law  providing  for  the  granting  of  permits,  to  persons  of  good 
moral  character,  who  are  citizens  of  the  county,  to  sell  intoxicating 
liquors,  is  not  in  conflict  with  a  constitutional  provision  that  all  men 
are  equal  and  endowed  with  the  right  of  acquiring,  possessing,  and 
protecting  property ;  nor  is  it  violative  of  a  constitutional  prohibition 
of  the  grant  to  any  citizen  or  class  of  citizens,  of  "  privileges  or  immu- 
nities which,  upon  the  same  terms,  shall  not  equally  belong  to  all  cit- 
izens." ^  Such  a  discrimination  is  not  only  justifiable  but  necessary, 
as  a  matter  of  judicious  police  regulation.  As  Judge  Gooley  signifi- 
cantly remarks,  "  some  employments,  in  which  integrity  is  of  vital 
importance,  it  may  be  proper  to  treat  as  privileges  merely,  and  to 
refuse  the  license  to  follow  them  to  any  who  are  not  reputable."^ 
On  a  similar  principle,  it  is  settled  that  the  legislature  has  the  right 
to  confine  the  sale  of  intoxicating  liquors  for  medical,  scientific,  or 
mechanical  purposes  to  such  persons  as  qualified  physicians  or  licensed 
droggists.*^ 

§  60.   Same;  Begrulatlon  of  Sales  by  Liicensees. 

The  legislature  having  the  power  to  require  liquor  dealers  to  take 
out  a  license,  and  also  the  power  to  exercise  a  sound  discretion  as 
to  the  persons  or  classes  to  whom  this  privilege  shall  be  granted, 
it  follows  that  there  is  no  constitutional  objection  to  the  imposition 
upon  the  licensed  vendor  of  such  reasonable  and  proper  conditions 

T^Kohn  V.  Melcher.  29  Fed.  Rep.  438.       »Cooley,  Const.  LIm.  597. 

^Trm^eier  V.  Graj,(Md.)20  Atl.  Rep.  WKoesler  v.  Stale.  86  Kans.  27,  12 
905.  Pac.   Rep.  889;   IntozicatiDg  Liquor 

^/ji  re  Rath.  fS2  Iowa,  250;  Thomai-  Cases.  25  Kans.  751.  87  Am.  Rep.  284; 
•OB     Bute,  15  Ind.  449.  SarrU  v.  Comm.,  88  Ey.  827. 
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and  restrictions  as  the  public  welfare  may  require,  in  respect  to  the 
conduct  of  his  business,  and  the  time,  place,  and  manner  of  his 
sales.  As  we  have  already  seen,  the  legislature  may  lawfully  pro- 
hibit all  persons,  including  the  holders  of  licenses,  from  selling  liquor 
to  minors,  intoxicated  persons,  and  habitual  drunkards,  and  also 
from  selling  on  Sundays,  election  days,  and  public  holidays."  The 
license,  it  should  be  remembered,  does  not  give  any  right  to  sell  in 
violation  of  law,  or  at  the  arbitrary  pleasure  of  the  licensee,  or  at 
all  such  times  as  he  may  choose.  Hence  a  statute  prohibiting  the 
sale  of  liquor  between  the  hours  of  eleven  at  night  and  five  in  the 
morning  is  a  proper  exercise  of  the  police  power  and  is  constitu- 
tional." So  also,  a  provision  that  a  dealer  shall  not  sell  liquor  in 
any  other  place  than  that  specified  in  his  bond,  without  giving  notice 
and  executing  another  bond,  is  valid.^  And  so,  it  being  undoubt- 
edly in  the  power  of  the  legislature  to  regulate  the  manner  in  which 
drinking  saloons  shall  be  conducted,  it  may  lawfully  require  the 
saloon-keeper  to  have  his  license  posted  in  a  conspicuous  place  on 
the  premises."  And  the  same  is  true  of  the  ''screen  law"  adopted 
in  several  states.  This  law  provides  that  on  Sundays,  and  at  other 
times  when  liquor  saloons  are  required  by  law  to  be  kept  closed,  no 
screen,  curtain,  or  other  obstruction  shall  be  so  placed  as  to  prevent 
a  clear  view  of  the  interior  of  the  premises.  It  is  held  to  be  no 
invasion  of  the  security  guarantied  by  the  constitution  against  unrea- 
sonable searches."  Replying  to  an  objection  against  the  constitu- 
tionality of  such  a  law  on  the  ground  stated,  the  supreme  court  of 
Michigan  observes:  '*The  position  of  counsel  for  the  relator  would 
undoubtedly  be  correct  were  the  provisions  of  such  a  statute  sought 
to  be  applied  to  one's  dwelling,  or  to  any  place  where  any  useful 
business,  profession,  trade,  or  occupation  is  carried  on;  but  the  bus- 
iness of  selling  intoxicating  liquors  is  one  which  the  legislature  have 
an  undoubted  right  to  regulate  or  prohibit,  and  they  have  there- 

» Supra,  gg  41,  42.    And  Bee  Lodano  ^  Ex  parte  Bell,  24  Tex.  App.  428,  6 

Slate.  2o  Ala.  64.  8.  W.  Rep.  197. 

»  Hedderich  v.  State.  101  Ind.  5G4.  1  ^  Robison  v.  Haug,  71  Mich.  88. 88  K 

N.  E.  Rep.  47,  51  Am.  Rep.  708.  W.  Rep.  668;  Comm.  v.  Costello.  188 

^  People  v.  Brown,  (Mich.)  48  N.  W.  Mass.  192;  Comm.  v.  Casey,  184  Mast 

Rep.  158.  194. 
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fore  the  power  to  impose  snoh  conditions  and  restrictions  upon  the 
sale  as  in  their  judgment  may  seem  wise,  where  such  restrictions 
are  applied  to  all  alike  or  to  the  same  class  alike.  On  the  same 
principle,  a  statute  of  Massachusetts  conferring  upon  the  mayor  and 
aldermen  of  a  city,  or  the  selectmen  of  a  town,  or  any  police  officer 
or  constable  specially  authorized  by  them,  power  to  "enter  upon  the 
prtrmises  of  any  person  licensed  to  sell  under  this  act,  to  ascertain 
the  manner  in  which  such  person  conducts  his  business,  and  to  pre- 
serve order/  is  held  to  be  a  reasonable  exercise  of  the  police  power 
of  the  state  and  not  unconstitutional.^  The  power  to  thus  subject 
a  class  of  persons  to  police  surveillance  must  be  based  upon  a  very 
strong  ground  of  public  necessity.  But  it  can  hardly  be  denied 
that  the  exigency  is  sufficient  to  justify  the  measure  adopted. 

In  regard  to  the  effect  of  such  regulative  laws  upon  persons  licensed 
before  their  enactment,  there  are  settled  principles  of  law  adequate 
to  solve  all  difficulties.  In  the  first  place,  a  license  to  sell  liquor  is 
not  a  contract,  the  obligation  of  which  may  not  be  impaired,  nor  does 
it  confer  vested  or  indefeasible  rights.**  Consequently,  laws  imposing 
additional  restrictions  or  conditions  may  well  apply  to  persons  hold- 
ing licenses  at  the  time  of  their  passage.^  Such  persons,  likewise, 
are  subject  to  laws  prohibiting  acts,  in  relation  to  their  business, 
which  were  not  unlawful  when  their  licenses  were  issued,  and  to  the 
penal  consequences  of  violating  such  laws.  But  if  a  law  of  this  char- 
acter were  specifically  made  retroactive,  and  it  were  attempted,  under 
it,  to  puni&h  an  act  committed  before  its  passage  and  which  was  law- 
ful when  done,  then,  in  that  single  case,  it  would  be  an  ex  pont  facta 
law,  and  to  that  extent  void.**  But  with  this  exception,  the  licensee 
must  simply  assume  the  additional  burdens  and  responsibilities,  for 
his  license  gives  him  no  protection  or  immunity  against  changes  in 
the  laws. 


Robiton     Haag.  71  Mich.  88.  88  N. 
W.  Ri^p.  6«8. 
•  Comm.     Ducej,  126  M&ta.  809. 


••Heck  V.  Stale.  44  Ohio  St  r>;;6.  9  N. 
E.  Hop.  :m. 

Stale  V.  Isabel,  40  La.  Ann.  340.  4 
South.  Hep.  1. 
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§  61.   Same ;  Providing  for  Bevocation  of  license. 

A  statute  providing  for  the  revocation  of  licenses  granted  for  the 
sale  of  intoxicating  liqaors, — e.  g.,  on  conviction  of  the  licensee  for  a 
violation  of  any  law  pertaining  to  the  sale  of  liquors, — is  not  uncon- 
stitutional as  impairing  the  obligation  of  contracts,  or  as  taking  prop- 
erty without  due  process  of  law;  for  a  license  is  not  a  contract,  but 
a  mere  privilege  subject  to  the  control  of  the  government,  nor  does 
it  possess  the  essential  elements  of  a  vested  right  or  of  property.** 

§  62.   Constitutionality  of  Search  and  Seizure  Laws. 

In  most  of  the  states  adopting  a  prohibitory  or  severely  restrict- 
ive plan  of  liquor  legislation,  there  are  statutes  authorizing  the  issu- 
ance of  warrants  to  search  for  liquors  alleged  to  be  illegally  kept  for 
sale,  and  directing  their  seizure  when  found,  and  their  forfeiture  oc 
destruction  when  the  substance  of  the  offense  is  established,  after 
notice  to  and  hearing  of  claimants.  In  view  of  the  constitutional 
provisions  against  unreasonable  searches  and  seizures,  the  guaran- 
ties to  accused  persons  of  the  right  to  be  informed  of  the  nature  of 
charges  against  them,  the  requirement  in  all  cases  of  due  process  of 
law,  and  other  similar  safeguards  against  oppressive  or  lawless  action, 
such  statutes  must  needs  be  carefully  framed  to  escape  the  imputa- 
tion of  unconstitutionality.  But  when  constructed  with  a  due  re* 
gard  to  all  guarantied  rights,  they  are  generally  held  to  be  valid.** 
The  foundation  of  the  power  to  enact  laws  of  this  character,  and  their 
necessary  limitations,  have  been  well  stated  by  the  court  in  Maine, 
in  an  opinion  from  which  we  quote  as  follows :  "Certain  articles, 
which  are  treated  as  property  while  used  for  lawful  purposes,  may  be 

WLa  Croix  v.  Fairfield  Co.  Comm'rs,  Allen  v.  Staples.  6  Gray.  491;  SUte  v. 

50  CoDD.  821.  47  Am.  Rep.  648;  Martin  Brennan.  25  Conn.  878;  State  T.  Fitic- 

V.  State.  28  Nebr.  871.  86  N.  W.  Rep.  Patrick.  16  R  I.  54.  11  Atl.  Rep.  778;  In 

554.  re  Horgan's  Liquors,  16  R.  I.  542. 18  AtL 

State  V.  Miller.  48  Me.  576;  Gray  v.  Hep.  279;  Santo    Sute.  2  Iowa,  166.  68 

Kimball.  42  Me.  299;  Lincoln  v.  Smith.  Am.  Dec.  487. 
27  YU  828;  GiU      Parker.  81  YU  610; 
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sabjeets  of  forfeiture  and  destraotion,  under  proper  statutory  provis- 
ioos,  if  their  use  is  deemed  pernicious  to  the  best  interests  of  the 
commanity.  And  when  such  articles  are  attempted  to  be  used  for 
unlawful  purposes,  or  in  an  unlawful  manner,  and  the  attempts  are 
so  concealed  that  ordinary  diligence  fails  to  make  such  discovery 
as  to  enable  the  law  to  declare  the  forfeiture,  statutes  authorizing 
searches  and  seizures  have  been  held  legitimate.  The  exercise  of 
this  power  must  be  properly  guarded,  that  abuses  may  be  prevented, 
and  that  a  citizen  shall  not  be  deprived  of  his  property  without  hav- 
ing an  accusation  against  him  setting  out  the  nature  and  charge 
thereof,  and  but  by  the  judgment  of  his  peers  or  the  law  of  the  land; 
and  he  shall  be  secure  in  his  person,  houses,  papers,  and  possessions 
from  unreasonable  searches  and  seizures.  It  is  not  perceived  that 
the  statute  under  which  the  suit  in  this  case  is  attempted  to  be 
defended  violates  any  of  the  provisions  of  the  constitution  which  have 
been  adverted  to."^  And  the  supreme  court  of  Iowa  declares  that 
**no  search  warrant  is  unreasonable,  in  the  legal  sense,  when  it  is 
for  a  thing  obnoxious  to  the  law,  and  of  a  person  and  place  particu- 
larly described,  and  is  issued  on  oath  of  probable  cause." ^  But  at 
the  same  time,  a  law  of  this  kind  which  gives  no  opportunity  to  the 
party  accused  to  defend  bis  property,  requires  no  notice  to  him  of  the 
seizure,  or  provides  no  means  by  which  he  is  to  be  informed  when, 
where,  or  before  whom  the  search  warrant  is  returned,  is  held  repug- 
nant to  the  constitutional  guaranties  and  void.^  A  statute  which, 
without  giving  the  right  of  search,  authorizes  the  summary  seizure 
of  intoxicating  liquors  without  a  warrant,  when  unlawfully  kept  or 
in  process  of  illicit  sale  or  transportation,  is  valid  and  constitu- 
tional.*' But  a  law  authorizing  officers  to  close  up  places  for  the 
sale  of  liquor  found  open  at  certain  times  in  violation  of  law,  and 
to  arrest  the  offender  without  warrant,  is  in  violation  of  the  consti- 
tutional provisions  forbidding  interference  with  persons  or  property 

if T%r  V.  Kimball.  42  Me.  299,  807.  IVr.  aSl;  Hibbard  v.  People.  4  Mich. 

Tenney!  C.  J.  r^'i. 

»  S»nlo  T.  8tat«.  2  Iowa.  165.  68  Am.  »^  State  v.  O  Neil.  W  Vt.  140,  2  All. 

r>ec.  487.  Hep.  rm-,  Jont  s  v.  Root.  6  Gray.  485; 

M  Fitber     McGirr.  1  Gray,  1,  61  Am.  Maaon  v.  Lotbrop,  7  Gray.  a>4. 

(71) 


§  53  LAW  OP  INTOXICATING  LIQUORS.  [Ch.  3 

withoat  due  process  of  law  and  prohibiting  the  issaance  of  warrants 
nnsapported  by  oath.^ 

§  63.   Power  to  Confiscate  Liquor  Illegally  Kept. 

The  ''search  and  seizure"  laws,  described  in  the  preceding  section, 
asoally  contain  a  provision  that  apon  hearing  of  the  complaint,  if 
it  shall  be  established  that  the  liquors  seized  were  illegally  kept  for 
sale,  (or  illegally  transported,  or  otherwise,  according  to  the  statute,) 
the  same  shall  be  adjudged  forfeited  to  the  use  of  the  state  or  munic- 
ipality, or  shall  be  destroyed.  Such  a  provision  is  constitutional.** 
The  argument  most  frequently  advanced  against  its  validity  ia  that 
by  the  confiscation  of  the  goods  the  owner  is  deprived  of  his  property, 
and  the  same  is  taken  for  public  use,  without  compensation  made. 
But  there  is  no  soundness  in  this  contention.  The  same  objection, 
as  has  been  remarked,  might  be  urged  with  equal  propriety  against 
almost  every  penal  statute,  as  the  law  provides  that  all  fines,  for* 
feitures,  and  penalties,  with  few  exceptions,  shall  accrue  to  the  use 
of  the  state  or  of  some  municipal  corporation.  When  a  man  is  fined 
for  any  infraction  of  the  law,  it  may  be  said,  in  one  sense,  that  his 
money  is  taken  for  public  use,  but  not  within  the  meaning  of  that 
clause  of  the  constitution.  The  fine  is  imposed,  not  because  the 
public  wants  his  money,  but  as  a  punishment  for  his  offense,  and  the 
disposition  of  it  does  not  affect  the  validity  of  the  law  subjecting 
him  to  the  punishment.  '*So,  in  the  case  under  consideration,  the 
law  imposes  the  forfeiture  of  the  liquors,  not  for  the  benefit  of  the 
town,  but  as  a  punishment  for  keeping  them  for  an  unlawful  purpose. 
Forfeitures  have  frequently  been  imposed  by  laws  of  congress,  as 
well  as  by  other  laws  of  this  state,  none  of  which  have  ever  been 
adjudged  unconstitutional.'*^^  And  in  fact,  as  pointed  out  by  Mr. 
Bishop,  the  oldest  English  enactment  against  liquor-selling  (St.  13 

w  People  V.  Haug.  68  Mich.  549,  87  N.  Vt.  828;  Fisher  v.  McGirr,  1  Gray.  1.  61 

W.  Rep.  21.  Am.  Dec  881. 

•State  V.  Wheeler,  25  Conn.  290;  '«> State        Brennan'i  laquors,  85 

Ovialt  V.  Pond.  29  Conn.  479;  Stnte  v.  Coun.  278. 
Snow.  8  R  L  64;  Lincoln  v.  Smith.  27 
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Edw.  n.,  e.  6,  A.  D.  1318)  provided  for  a  similar  forfeiture;  "so  that 
the  levying  of  the  penalty  on  the  specific  article  is  one  of  the  modes 
of  fine  known  in  that  fountain  whence  our  jurisprudence  is  drawn. 

§  64.   Power  to  Authorize  Abatement  of  Liquor  Nuisances. 

The  laws  found  in  many  of  the  states  declaring  that  all  buildings, 
places,  or  tenements  used  for  the  illegal  sale  or  keeping  of  intoxicat- 
ing liquors  shall  be  deemed  common  nuisances  and  treated  as  such, 
are  constitutional  and  valid.^^  And  so  a  statute  which  authorizes 
proceedings  in  chancery  to  abate  a  nuisance  consisting  of  a  place 
maintained  for  the  unlawful  sale  of  liquors,  is  valid ;  and  it  is  not 
unconstitutional  as  depriving  the  guilty  person  of  his  property  with- 
out due  process  of  law,  for  the  proper  and  orderly  proceedings  of  a 
court  of  chancery  are  ''due  process  of  law**  within  the  meaning  of  the 
constitutional  guaranty.^^  The  law  in  Iowa  provides  that,  if  the 
existence  of  a  nuisance  is  established  in  either  criminal  or  civil  pro- 
ceedings., it  shall  be  abated  under  judgment  of  the  court  by  seizing 
and  destroying  the  liquor,  and  that  the  fixtures,  furniture,  etc.,  used 
tbout  the  premises  for  the  manufacture  or  sale  of  liquor  shall  be 
removed  and  sold.  This  act,  it  is  held,  does  not  conflict  with  the 
provisions  of  either  the  state  or  federal  constitutions  relating  to  the 
rights  of  property.'^   And  where  a  defendant,  proceeded  against 


Biibop.  Sut.  Crimes,  §  993. 

M^Mugler  T.  Kansas.  123  U.  S.  628,  8 
8ap.  Cv  Rep.  278;  Comm.  Howe.  18 
fJray.  96;  Streeter  v.  People,  69  111.  595; 
f>or  House  t.  State.  4  Qreene.  (Iowa,) 
172:  Zumhoff  v.  State.  Id.  526:  McLane 
^.  Leicbt.  69  Iowa.  401.  29  N.  W.  Kep. 
327;  Littleton  Fritz.  65  Iowa.  488.  22 
N.  W.  Rep.  641.  54  Am.  Rep.  19;  State 
T.  Crawford.  28  Kans.  726. 

■"State  V.  Jordan.  72  Iowa.  377, 34  N. 
W.  Hep.  2.S5;  Carleton  Rugg,  149 
Maii.  VjO.  22  N.  K.  Rep.  55. 

»«(  raig  Werthmueller.  78  Iowa. 
598.  43  N.  W.  Rep.  606.  The  following 
is  an  extract  from  the  opinion  in  this 
case;    "The  appellees  contend  that 


though  they  did  create  and  maintain 
nuisances  as  alleged  in  the  amendment 
to  the  petition,  no  decree  should  be  en- 
tered against  them  for  the  seizure  and 
destruction  of  their  liquors,  nor  for  the 
removal  and  sale  of  furniture,  fixtures, 
etc..  because  the  law  authorizing  the 
same  is  in  conflict  with  amendments  4 
and  14  to  the  constitution  of  the  United 
States,  and  sections  8  and  9,  bill  of 
rights,  and  article  S.Const.  Iowa.  Their 
contention  is  that  property  of  an  indi- 
vidual cannot  be  confiscated  or  for- 
feited by  legislative  enactment,  but 
only  by  the  judgment  of  a  court,  in  ac- 
cordance with  due  process  of  law;  and 
that  by  said  laws  the  legislature  forfeits 
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under  this  act,  removed  the  case  to  the  federal  court,  on  the  ground 
that  he  was  virtually  deprived  of  his  right  to  a  trial  by  jury,  and  of 
his  property  without  due  process  of  law,  it  was  held  that  no  federal 
question  was  involved,  and  that  the  cause  should  be  remanded  to  the 
state  court And  if  the  corporate  powers  conferred  upon  a  munic- 
ipality are  broad  enough  to  authorize  an  ordinance  declaring  the 
selling  of  spirituous  liquors  a  nuisance,  and  imposing  a  fine  for  the 
offense,  such  ordinance  is  valid.'^ 


§  66.   Tazation  of  Liquor  Traffic 

It  may  be  regarded  as  now  well  settled  that  the  legislature  of  a 
state  has  full  constitutional  power  to  impose  a  tax  upon  the  business 
of  liquor  dealers,  wholesalers  as  well  as  retailers,  and  to  declare  who 
shall  constitute  such  dealers.*^    And  it  is  to  be  observed  that  such 


the  property  in  question,  and  does  not 
leave  such  forfeiture  to  the  court;  that 
property  cannot  be  forfeited  by  an  ac- 
tion af^ainst  the  person,  but  must  be  by 
action  against  the  thing,  and  that  in  a 
criminal  case  for  nuisance  the  property 
is  not  involved,  and  that  the  defendant 
is  entitled  to  his  day  in  court  upon  the 
question  of  the  forfeiture  of  his  prop- 
erty. We  understand  the  law  to  be 
that  property  of  individuals  cannot  be 
forfeited  by  legislative  enactment;  that 
such  forfeitures  can  only  be  by  the 
judgment  of  a  court  of  competent  Ju- 
risdiction, in  a  proper  case,  after  due 
notice.  This  statute  does  not  forfeit 
property  by  legislative  enactment,  but, 
as  in  many  other  instances,  authorizes 
and  requires  the  courts,  in  cases  where 
it  has  been  established  upon  judicial 
investigation  that  property  is  such,  or 
has  been  so  used,  as  to  constitute  a  nui- 
sance, to  abate  the  nuisance  by  destroy- 
ing and  selling  the  property.  It  is  only 
by  the  judgment  of  a  court  that  any 
person  may  rightfully  destroy  liquors 
found  upon  the  defendants'  premises 
described,  or  remove  therefrom  and  sell 
the  furniture,  ^tures,  etc.,  therein.  In 
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actions,  either  criminal  or  equitable, 
wherein  the  existence  of  a  nuisance  is 
established  under  the  law  in  question, 
the  action  is  against  the  thing— the 
place — as  well  as  against  the  person. 
In  either  case  the  question  is  whether 
the  place  was  a  nuisance,  and,  if  so. 
then  whether  the  person  was  engaged 
in  keeping  it  Such  actions  are  against 
the  thing  as  well  as  the  person,  and  the 
person  has  due  notice,  and  hit  day  in 
court,  in  which  to  defend  against  the 
forfeiture  of  his  property  as  well  as  the 
punishment  of  himself. " 

i«  Schmidt  v.  Cobb,  119  U.  8.  286.  7 
Sup.  Cu  Rep.  1873. 

i<MGoddard  v.  Jacksonville,  16  DL 
588.  GO  Am.  Dec  778. 

Kurth  V.  State.  87  Tenn.  184, 5  a 
W.  Rep.  593;  State  v.  Rouch,  (Ohio.)d5 
N.  E.  Rep.  59;  Senior  Ratterman.  44 
Ohio  St.  661.  11  N.  E.  Rep.  821;  Al- 
brecht  v.  State.  8  Tex.  App.  216;  Du- 
rach's  Appeal.  62  Pa.  St  491;  Ex  parte 
Marshall,  64  Ala.  266;  Wettinghausen 
V.  People,  44  Mich.  26.5,  6  N.  W.  Rep. 
641 ;  Portwood  v.  Baakett.  64  Misa.  218, 1 
South.  Rep.  105. 
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an  eiactioii,  whether  imposed  as  m  Keense-fee  or  under  the  Bune  of 
a  lax,  is  not  piimanly  designed  as  a  means  of  raising  rerenne  bat  as 
a  means  of  liiwiiing  and  restrieting  a  tiaffie  which  is  dangenxis  to 
the  best  intiissU  of  the  eommonity,  and  therefore  it  is  not  in  realitT 
an  exerdse  of  the  taxing  power  of  the  stale,  hot  of  its  poliee  power. 
For  this  reason,  and  also  became  it  is  a  tax  upon  the  bosiness  or 
traffic  rather  than  opcm  the  propertj  invested  in  it,  the  xaliditj  of 
soch  a  law  is  not  to  be  tested  by  its  ecmformitr  to  the  eonslitQtional 
restrictions  upon  the  taxing  power,  farther  than  that  it  sbocld  be 
aniform  in  its  operation  opon  manofsctorers  or  dealeis  of  the  same 
class.^  Hence  a  tax  opon  the  oecapation  of  a  retafler  of  liqoors,not 
being  a  tax  on  ius  stock  in  trade,  like  an  ad  ralortm  assessment, 
althoogh  it  maj  extract  mote  moner  from  some  dealers  than  from 
others,  is  not  therebj  impagned,  in  respect  to  it?  eqoalitr  and  ani- 
formitj,  in  a  eonstitotional  sense;  and  the  aatooiatic  contrivance 
known  as  the  'register*  or  *bdl-panch*  is  legitimately  famished 
at  each  dealer *s  expense,  to  eoont  the  drinks  he  dispenses,  and  thas 
adjast  the  tax  he  most  pay."* 

§  66.   Conatitationality  of  CtvH  Damage  Iawb. 

In  many  of  the  states  there  are  statutes  providing  that  certain 
classes  of  persons,  upon  snstaining  injories  from  the  acts  of  an 
intoxicated  person,  or  in  consequence  of  his  intoxication,  habitual 
otherwise,  shall  have  a  right  of  action  in  damages  against  the  persons 
who,  by  selling  or  givmg  him  liquor,  produced  such  intoxication,  or 
contributed  thereto,  in  whole  or  in  part.  Taese  statutes  are  com- 
monly knoan  as  the  "civil  damage laws.  Tneir  constitutionality 
has  always  been  sustained  by  the  courts.  They  are  held  to  be  valid 
and  legitimate  exertions  of  the  legislative  power."*  In  particular,  it 
is  no  ground  of  objection  to  the  constitotionslity  of  such  a  statute 
thst  the  person  sought  to  be  made  lisble  thereunder  bad  a  license  to 

«•  Senior  v.  RaUerman.  44  Ohio  St  3d  Azxl  Rep.  «3;  Baker  t.  Pop-e  2  Hun. 

681  11  X.  E.  Rep.  821;  Suier.  Had«on.  55«.  Frinklin  t.  Schermerhom,  ^  Hud. 

7^  Mo.  ace.  TbomaMOQ     Sute.  15  Ind.  112.  SibiU  v.  Bahnej.  U  Ohio  Sl  J^. 

44»  Horning  t.  Wendell  57  Ind.  ITl;  Wer 

i»  Albrecht     Sut«,  8  Tex.  App.  21S.  ner     Edmuion.  U  Kana.  147. 
Moraa     Goodwin.  130  Maia.  158. 
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sell,  lawfully  issued,  at  the  time  the  civil  damage  law  took  effect; 
for  the  license  is  not  a  contract,  the  obligation  of  which  may  not  be 
impaired,  and  when  the  holder  acquired  the  privilege  which  it  con- 
ferred,'be  took  it  subject  to  any  additional  burdens  or  responsibilities 
which  the  law  might  impose."^  Further,  although  such  a  law  makes 
a  liquor-seller  liable  to  the  full  extent  for  the  results  of  an  intoxica- 
tion to  which  his  own  sales  contributed  in  part  only,  it  is  not  uncon- 
stitutional as  holding  one  man  responsible  for  the  acts  of  another. 
In  a  case  in  which  this  argument  was  pressed,  the  supreme  court  of 
Ohio  observed:  '"The  business  of  the  defendant,  as  conducted  by 
him,  being  in  open  violation  of  the  statute,  a  provision  that  holds 
him  responsible  for  an  injury  to  which  his  unlawful  conduct  con- 
tributes, cannot  be  said  to  be  in  conflict  with  any  right  guarantied 
by  the  constitution.  •  •  •  By  causing,  in  conjunction  with  others, 
the  injury  for  which  the  action  is  brought,  by  an  act  in  clear  violation 
of  the  statute,  he  becomes  a  joint  tort-feasor,  and,  as  at  common 
law,  is  liable  for  the  entire  damages  resulting  from  such  injury." 
It  is  an  additional  feature  of  the  civil  damage  laws  in  some  of  the 
states  that  they  authorize  a  recovery  against  the  liquor-dealer's 
lessor,  when  the  latter  knowingly  permits  the  traffic  to  continue  on 
the  premises.  This  also  is  constitutional.  It  is  held  that  the  legis- 
lature may  create  a  cause  of  action  in  damages,  in  favor  of  one 
injured  in  person  or  property  by  the  act  of  an  intoxicated  person, 
against  the  owner  of  real  property,  whose  only  connection  with  the 
injury  is  that  he  leased  the  premises  where  the  liquor  was  furnished, 
with  knowledge  that  intoxicants  were  to  be  sold  there.  Such  a  pro- 
vision is  not  in  conflict  with  the  constitutional  prohibition  against 
taking  private  property  without  compensation.  While  it  may  indi- 
rectly operate  to  restrain  the  absolute  freedom  of  the  owner  in  the 
use  of  his  property,  and  so  impair  its  value,  this  is  not  a  "'taking'* 
within  the  meaning  of  the  constitution.  All  property  is  held  subject 
to  the  general  police  power  of  the  state  to  regulate  or  control  its  use 
to  secure  the  general  safety  and  the  public  welfare."' 

ui  Moran  v.  Goodwin.  180  Mass.  158.  Sibila  v.  Bahney.  84  Ohio  St  899. 

89  Am.  Rep.  448;  Baker  v.  Pope.  2  Hun,  Bertholf  v.  O'ReiUy,  74  N.  Y.  509, 

506;  Horning  v.  Wendell,  57  Ind.  171.       80  Am.  Kep.  823. 
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§  67.   Laws  Prohibiting  Becovery  for  Liquor  Sold. 

A  statatory  provision  that  do  action  of  any  kind  shall  be  main- 
tained within  the  state  ''for  the  recovery  or  possession  of  spirituoas 
liquors  or  the  valoe  thereof,**  the  same  being  kept  for  sale  in  viola- 
tion of  law,  is  valid  and  constitutional.'^^  So  also  is  a  law  providing 
that  no  action  shall  be  maintained  for  intoxicating  liquor  purchased 
out  of  the  state  for  sale  within  the  state  in  violation  of  law.'^  But 
in  New  York  it  has  been  held  that  a  law  compelling  persons  to  prove 
that  any  liquor  for  the  value  of  which  they  would  bring  an  action 
was  sold  according  to  the  law,  or  lawfully  kept  and  owned  by  them, 
was  unconstitutional  and  void."* 

S  68.   Power  of  State  to  Punish  Illicit  Traffic  Criminally. 

That  it  is  within  the  power  of-  the  state,  as  a  means  of  enforcing 
its  restrictive  or  prohibitory  laws,  to  provide  for  the  punishment  of 
the  act  of  unlawfully  selling  intoxicating  liquors,  by  fine  or  imprison- 
ment, is  not  open  to  serious  question.  Such  enactments  are  not  in 
violation  of  any  constitutional  rights  or  liberties."^  And  although 
the  mere  possession  of  the  instruments  of  crime  is  not  an  overt  act 
punishable  at  common  law,  yet  a  statute  is  valid  which  makes  it  an 
offense  to  keep  intoxicating  liquors  with  intent  to  sell  the  same  in 
violation  of  law.  As  observed  by  the  court  in  Vermont,  ''there  are 
many  ancient  and  modern  statutes,  English  and  American,  that  make 
bare  possession,  when  accompanied  with  the  intent,  a  sufficient  act 
in  the  cases  for  which  they  provide.  It  was  admitted  in  argument 
for  the  prisoner  in  King  v.  Sutton  (as  reported  in  Cas.  t,  Hardw.  370) 
that  hare  possession  with  the  intent  could  be  made  a  crime  by  posi- 
tive enactment.  And  so  it  has  always  been  considered,  else  these 
statutes  would  not  have  been  so  long  and  so  often  enforced,  and  no 

^  *  Tburtlon     Adams.  41  Me.  419.  Comm.  v.  Clapp.  5  Gray.  97;  Comm. 

rUirell  V.  Delano.  (Me.)  14  All.  v.  Murphy.  10  Gray.  1;  Luton  v. 
Rrp  Me»ervey  v.  Gray.  55  Me.  540.     Palmer,  t)9  Mich.  610.  37  N.  W.  Hep.  701. 

i'lople  T.  To>obee,  2  Park.  (N.  Y.) 

32V. 

(77) 


LAW  OP  INTOXICATING  LIQUORS. 


[Ch.  3 


question  made  about  it."  A  law  is  not  objectionable  as  ex  post 
facto  which,  in  providing  for  the  punishment  of  future  oflFenses, 
authorizes  the  offender's  conduct  in  the  past  to  be  taken  into  account, 
and  the  punishment  to  be  graduated  accordingly.  For  instance,  a 
statute  imposing  a  heavier  penalty  for  a  second  offense  of  keeping 
liquors  contrary  to  law  is  not  ex  post  facto  as  applied  to  a  case  where 
the  second  offense  was  committed  after  the  passage  of  the  law."* 
For  it  is  the  second  offense  to  which  the  additional  penalty  is  attached, 
not  the  first,  and  the  law  is  therefore  prospective.  But  if  both  the 
first  and  second  offense  preceded  the  enactment  of  the  law,  then  it 
would  be  unconstitutional,  for  it  would  aggravate  the  punishment  of 
a  crime  already  past.^** 

§  69.   Power  to  Exact  Penalties  and  Forfeltores. 

A  provision  in  a  liquor  law,  that  a  conviction  of  the  licensee  for  a 
violation  of  the  law  shall  work  a  forfeiture  of  his  bond,  is  not  uncon- 
stitutional as  taking  the  property  of  the  surety  without  due  process 
of  law;  for  the  bond  is  entered  into  in  view  of  the  provision  of  the 
statute  as  to  what  shall  constitute  a  breach,  and  the  provision  thus 
becomes  a  part  of  the  obligation."^  A  statute  passed  after  suit  com- 
menced to  abate  a  liquor  nuisance,  giving  attorney's  fees  against 
defendants  in  such  cases,  as  part  of  the  taxable  costs,  applies  to  such 
case,  and  is  not  an  ex  post  facto  law,  as  it  applies  to  the  remedy  and 
not  to  the  penalty.^^  So  also,  a  law  providing  that  a  judgment  for 
a  fine  for  a  violation  of  the  liquor  law  shall  be  a  lien  on  the  prop- 
erty of  a  third  person  used  with  his  consent  for  such  unlawful  sale, 
is  constitutional.^ 


»8  State  V.  Wheeler,  (Vt.)20  AtL  Rep. 
601. 

State  V.  Woods.  68  Me.  409.  See. 
also,  Hand  v.  Comm.,  9  Gratl.  788;  Ex 
parte  Gutierrez,  4)  Cal.  430;  People  v. 
Butler.  8  Cow.  847. 

i»  Ross's  Case.  2  Pick.  165;  Black, 
Const  Prohib.  g  241. 
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Welch  McEane.  55  Conn.  85. 10 
Atl.  Rep.  168. 

^  Drake  y.  Jordan.  73  Iowa.  707.  86 
N.  W.  Rep.  653;  Campbell  v.  Mander- 
scheid.  74  Iowa,  706.  39  N.  W.  R«p.  93. 

i«Polk  Co.  Hierb.  87  Iowa.  861; 
Hardten  v.  State.  83  Eans.  687. 5  Pac. 
Rep.  212;  Sute  Snyder,  84  Kana.  4d5» 
8  Pac.  Rep.  860. 
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§  80.   Laws  Belating  to  Hules  of  Evidence. 

The  legislstore  has  nndoabtedly  a  very  extensive  power  in  respect 
to  fixing  or  modifying  the  rales  of  evidence  to  be  applied  by  the 
eoarts.^  The  exercise  of  this  power,  however,  in  relation  to  crim- 
inal proceedings,  is  subject  to  certain  important  limitations,  among 
which  are  the  following:  (1)  The  legislature,  in  enacting  rales  of 
evidence,  must  not  usurp  judicial  functions;  (2)  such  rules  must  not 
be  of  the  nature  of  ex  po$t  facto  laws  or  illegally  retroactive  in  their 
operation;  (3)  they  must  not  deprive  the  accused  of  bis  constitu- 
tional right  to  be  confronted  with  the  witnesses  against  him;  (4)  the 
legislature  cannot  compel  a  defendant  to  furnish  evidence  against 
himself;  (5)  nor  deprive  him  of  his  right  to  a  trial  by  jury;  (6)  it 
would  be  unlawful  to  make  any  given  fact  or  state  of  facts  conclusive 
evidence  of  guilt,  in  negation  of  the  common  law  presumption  of  inno- 
cence. The  rules  of  evidence  in  prosecutions  under  the  liquor  laws 
have  frequently  been  the  subject  of  legislative  attention,  and  the 
changes  made  have  sometimes  shown  a  wide  departure  from  common 
law  principles.  All  such  statutes  —  which,  for  the  most  part,  are 
designed  to  facilitate  convictions  by  admitting  presumptive  or  indi- 
rect proof  of  certain  facts  —  must  be  brought  to  the  test  of  constitu- 
tional principles  such  as  those  above  enumerated.  If  found  to  be  in 
violation  thereof,  they  are  not  defensible  on  any  ground  of  public  pol- 
icy or  the  welfare  of  the  community.  •  As  a  rule,  however,  these  acts 
have  been  so  framed  as  to  escape  constitutional  objection.  Thus,  a 
provision  that,  in  prosecutions  for  common  selling  of  intoxicating 
liquors,  delivery  in  or  from  any  building  or  place  other  than  a  dwell- 
ing-house shall  be  deemed  prim  i  facie  evidence  of  a  sale,  is  constitu- 
tional and  valid.'*  "This  neither  conclusively  determines  the  guilt 
or  innocence  of  the  party  who  is  accused,  nor  withdraws  from  the 

*2*Sec  FUltton  v.  Lothain.  18  Ind.  303;  the  lime  of  the  commission  of  the  of- 

R.ch  V.  FUnders.  SON.  H.         i'ooley,  fcnse.  in  order  to  convict  the  offender, * 

ToDfi  Lim.  367;  Black.  Const.  Probib.  is  tx  post  facto.    Calder  v.  Bull.  3  DalL 

i  2tri.  31K). 

''  A  Uw  •'that  alters  the  le^fil  rules  '-"•Comm.   v.   Williams.  6  (»ray.  1; 

of  fvidence.  and  receives  less  or  differ-  Comm.  v.  Wallace,  7  Uray,  222;  Comm. 

eot  tcftticuonj  than  the  law  required  at  Howe.  14  Gruy,  47. 
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jury  the  right  and  duty  of  passing  upon  and  determining  the  issue  to 
be  tried."  ^  And  the  same  is  true  of  a  statute  providing  that,  whtn- 
ever  an  unlawful  sale  of  liquor  is  alleged  and  a  delivery  proved,  it 
shall  not  be  necessary  to  prove  a  payment,  but  such  delivery  shall 
be  sufficient  evidence  of  sale.^  So  a  law  of  New  York  enacts  that 
where  a  person  is  seen  to  drink  intoxicating  liquor  on  the  premises 
of  one  who  has  simply  a  license  to  sell  liquor  for  consumption  off  the 
premises,  it  shall  be  prima  facie  evidence  that  the  liquor  was  sold  by 
the  occupant  of  the  premises  with  the  intent  that  it  should  be  drunk 
thereon.  This,  it  is  held,  is  not  violative  of  the  constitutional  guar- 
anties of  due  process  of  law  and  trial  by  jury.^  A  statutory  provis- 
ion that,  on  a  trial  for  keeping  liquor  in  violation  of  the  act,  proof  of 
the  finding  of  such  liquor  in  the  possession  of  the  accused,  under  cer- 
tain circumstances  specified  in  the  act,  shall  be  received  and  acted 
upon  by  the  court  as  presumptive  evidence  that  such  liquor  was  kept 
or  held  for  sale  contrary  to  law,  is  not  unconstitutional^*  So  a  law 
which  provides  that  it  shall  not  be  necessary  to  prove  an  actual  sale 
of  intoxicating  liquors  in  any  tenement,  in  order  to  establish  the  char- 
acter of  such  premises  as  a  common  nuisance,  but  the  notorious  char- 
acter of  such  premises  shall  be  evidence  of  that  fact,  is  not  invalid  on 
the  ground  that  it  makes  mere  reputation  criminal;  it  merely  makes 
the  reputation  of  the  premises  evidence  of  their  character,  and  leaves 
it  for  the  jury  to  find  the  owner  of  the  premises  guilty  or  not  as  they 
may  determine.^*^  Nor  is  this  law  in  conflict  with  the  constitutional 
provision  which  secures  to  all  persons  prosecuted  for  crimes  the  right 
to  be  confronted  with  the  witnesses  against  them,  since  it  is  the  fact 
that  the  reputation  exists  which  is  put  in  proof,  and  the  persons  tes- 
tifying to  this  fact  are  the  witnesses,  and  not  the  people  whose  utter- 
ances created  the  reputation.^**  And  a  statute  which  imposes  a  pen- 


>''Comm.  V.  Williams.  6  Gray.  1. 

J»  State  V.  Hurley.  54  Me.  662;  State 
T.  Day.  87  Me.  244. 

"•Auburn  Excise  Comm'rs  v.  Mer- 
chant. 103  N.  Y.  143,  8  N.  E.  Rep.  484, 
67  Am.  Rep.  705. 

Instate  V.  Cunningham.  25  Conn.  195; 
Santo  V.  State,  2  Iowa.  165. 63  Am.  Dec. 
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487;  State  Higgins.  18  R.  L  880.  48 
Am.  Rep.  26,  note. 

State  V.  Wilson.  15  R.  L  180.  1  AtL 
Rep.  415. 

"^^State  V.  Waldron,  16  li.  L  191. 14  AU. 
Rep.  847.  Thiscase  was  ruled  mainly  on 
the  analogy  of  the  admissibility  of  dy- 
ing declarations,  in  which  case,  as  the 
court  observed,  the  person  who  testifies 
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alty  for  keeping  a  place  in  which  it  is  reputed  that  intoxicating  liquors 
are  kept  for  sale  is  not  nnconstitntional,  the  defendant  being  at  lib- 
erty to  show  that  the  reputation  is  unfounded.^'' 

I  61.   Laws  Belating  to  Criminal  Pleading. 

A  law  which  provides  that,  in  criminal  prosecutions  under  the  liq- 
oor  laws,  the  form  of  the  statute,  if  substantially  followed  in  the 
complaint,  shall  be  sufficient  in  law  to  fully  and  plainly  describe  the 
offense,  is  not  violative  of  the  constitutional  provision  securing  to  the 
accused  "the  right  to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation against  him,  provided  the  statute  contains  enough  to  amount 
to  a  substantial  description  of  the  offense  to  be  charged.^'^  A  stat- 
ute providing  that  '*no  negative  allegations  of  any  kind  need  be 
averred  or  proved  in  any  complaint"  under  the  liquor  law,  does  not 
violate  any  constitutional  right  of  the  accused.^^  But  while  the  leg- 
islature has  power  to  modify  and  simplify  the  forms  of  criminal 
process,  it  cannot  make  valid  or  sufficient  a  complaint  or  indictment 
in  which  the  accusation  is  not  "formally,  fully,  and  precisely  set 
forth,**  so  that  the  accused  may  know  of  what  he  is  alleged  to  be 
guilty,  and  be  prepared  to  meet  the  exact  charges  against  him.^^ 
Thus,  where  a  law  making  it  an  offense  to  sell  intoxicating  liquors 
without  a  license,  authorized  the  courts  to  dispense  with  the  allega- 
tion, in  an  indictment  for  such  offense,  that  the  liquor  was  sold  with- 
out a  license,  it  was  held  that  this  provision  violated  the  guaranty 
that  no  citizen  should  be  deprived  of  liberty  or  property  except  by 
doe  eourse  of  the  law  of  the  land.^'^  An  infraction  of  the  liquor  laws 
is  not  an  "infamous  crime,"  such  that  the  proceeding  for  its  punish- 
ment must  be  begun  by  indictment.'" 

M  to  tbe  declarations  (repeats  them)  is       instate     McKenna,  16  R  I.  898,  17 
the  witDess  against  the  accused,  and    Atl.  Rep.  51;  State  v.  Kane,  15  R.  I.  SO').  6 
who  must  be  confronted  with  him,  and    Atl.  Rep.  783;  State     Murphy,  15  H.  I. 
Dot  the  person  who  made  the  declara-    548.  10  Atl.  Rep.  585. 
tions.  State  v.  Beswick,  18  R.  I.  211. 

™8ute  T.  Thomas,  47  Conn.  546,  86  Slate  v.  Learned,  47  Me.  426. 

Am.  Rep.  98.    But  compare  State  t.       J'? Hewitt  v.  State.  25  Tex.  722.  ' 
l^artz.  18  R  I.  528;  State     Beswick,  18       i»State  v.  Nolan,  15  R.  I.  529,  10  Atl. 
ft.  L  211.  88  Am.  Rep.  102,  note.  Rep.  481. 
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§  62.   Constitutional  Bight  of  Trial  by  Jury. 

The  right  of  trial  by  jnry  is  secured  to  the  defendant  in  all  crim- 
inal prosecntions,  by  the  sixth  and  fourteenth  amendments  to  the 
federal  constitution  and  by  similar  guaranties  in  most  or  all  of  the 
states.  That  the  subject  of  liquor-selling  is  one  that  belongs  pecul- 
iarly to  the  police  power  of  the  state  is  no  justification  for  any  stat- 
ute abridging  or  denying  this  right.  The  circumstances  under  which 
it  may  be  claimed  are  the  same  under  the  liquor  laws  as  under  any 
other  branch  of  the  penal  law.  But  it  is  not  every  proceeding  that 
may  result  in  punishment  which  involves  this  constitutional  right. 
For  instance,  proceedings  according  to  the  common  law  for  contempt  of 
court  have  never  been  subject  to  the  right  of  trial  by  jury.  Hence  the 
constitutional  guaranty  is  not  infringed  by  a  statute  which  authorizes 
the  courts,  when  a  person  violates  an  injunction  restraining  him  from 
selling  intoxicating  liquors,  to  punish  him,  as  for  contempt,  by  fine 
or  imprisonment.^^  In  the  case  of  proceedings  distinctively  crim- 
inal in  their  nature,  much  will  depend  upon  the  words  in  which  the 
guaranty  is  expressed  in  the  particular  state  and  upon  its  ancient 
practice  in  this  regard.  In  some  states  it  has  always  been  held  that 
a  jury  was  not  claimable  as  of  right  on  the  trial  of  petty  offenses. 
And  hence  summary  trials  and  convictions,  without  the  intervention 
of  a  jury,  for  violations  of  municipal  ordinances  on  the  subject  of 
liquor-selling,  do  not  conflict  with  the  rights  of  the  accused  under  the 
constitution,  and  are  lawfuL^^  On  the  other  hand,  in  Pennsylvania, 
where  the  constitutional  provision  is  that  "trial  by  jury  shall  be  as 
heretofore,  and  where  selling  liquor  without  license  was  an  indicta- 
ble offense  by  statute  in  the  colonial  period  and  before  the  constitu- 
tion, it  is  held  that  an  act  allowing  one  to  be  convicted  before  a  jus- 
tice by  a  jury  of  six  persons  for  such  selling,  is  unconstitutional.'^^ 
In  the  next  place,  it  is  a  well-settled  principle  that  a  statute  which 
authorizes  a  magistrate  or  other  inferior  court  to  try  and  determine 

»»Eilenbecker  v.  District  Court.  184  "»Comm.  v.  Saal,  10  Phila,  496.  And 
U.  S.  81.  10  Sup.  Ct  Rep.  424.  see  People  v.  Baird,  11  Uun,  289. 

Floyd  T.  Comm'rs  of  Eatonton.  14 
Ga.  854;  SUte  v.  Conlin,  27  Vl.  818. 
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criminal  eases  without  a  jury,  but  which  also  gives  a  free  and  unfet- 
tered right  to  appeal  from  the  judgment  of  such  court  to  a  court  which 
tries  by  jury,  is  not  open  to  an  objection  on  the  ground  of  denying 
the  right  of  trial  by  jury.  This  principle  is  applied  to  proceedings 
ander  the  liquor  laws.^^  The  appeal,  however,  must  not  be  clogged 
by  any  prohibitive  or  unreasonable  restrictions.  The  defendant  can- 
not complain  if  he  is  required  to  pay  the  costs  below,  with  a  small 
ooonsel  fee,  before  his  appeal  is  allowed ;  as  this  is  not  such  a  bur- 
densome condition  as  to  amount  to  an  abridgment  of  his  right.^^ 
And  so  a  statute  which  provides  that  liquors  against  which  judgment 
of  forfeiture  has  been  entered  shall  be  ''forthwith"  destroyed,  unless 
an  appeal  be  taken,  is  not  unconstitutional  because,  as  prerequisite 
to  the  appeal,  by  which  alone  the  owner  can  secure  a  jury  trial,  good 
and  sufficient  sureties  must  be  furnished,  and  no  definite  time  is  fixed 
in  which  to  secure  them;  because  the  use  of  the  word  ''forthwith" 
does  not  imply  that  a  reasonable  time  is  not  to  be  allowed.^^  But 
where  the  statute  provides  that  if  any  person  claims  an  appeal  from 
a  judgment  rendered  against  him  by  a  magistrate  for  a  violation  of 
the  liquor  laws,  he  shall,  before  his  appeal  shall  be  allowed,  give  a 
bond  with  two  good  and  sufficient  sureties,  conditioned  that  he  will 
not,  during  the  pendency  of  such  appeal,  violate  any  of  the  provisions 
of  the  act,  this  requirement,  it  is  held,  interposes  an  improper  obsta- 
cle in  the  way  of  the  appeal,  and  thereby  impairs  bis  constitutional 
right  to  be  tried  by  a  jury.'^ 

§  63.   Measure  of  Punishment  to  be  Inflicted. 

In  their  zeal  for  the  suppression  of  illicit  dealing  in  intoxicating 
liquors,  the  states  have  sometimes  been  led  to  enact  penalties  so 
aevere  as  to  be  open  to  constitutional  objection.  Thus,  the  Michi- 
gan liquor  law  of  1887  provided  that  persons  having  furnished  bond 
and  paid  a  tax  in  compliance  therewith,  should,  on  any  violation  of 

>«Stata  T.  Brennan's   Liquors,  25  /n  r«  Liquors  of  McSoley,  15  R  L 

Conn.  278;  Beert  v.  Beers,  4  Conn.  535  ;  608,  10  Atl.  Rep.  659. 

Emporia  T.  Volmer.  12  Kans.  622;  State  >^Saco  t.  Wentworth,  87  Me.  165; 

FiUpatrick,  16  R  L  54,  11  Atl.  Rep.  Saco  v.  Woodsum,  89  Me.  258;  In  r$ 

778;  Jones  t.  Bobbins.  8  Gray,  829.  Liquors  of  McSoIey,  15  R.  L  608,  10  AtL 

^•LitUefleld     Peckbam.  1  R  L  500.  Rep.  659. 
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the  lawy  Id  addition  to  the  penalties  for  such  violation,  forfeit  their 
tax  paid  (which  might  be  as  high  as  $800)  and  be  unable  to  con- 
tinue basiness,  or  become  surety  on  a  bond  under  the  act,  for  one 
year.  And  another  provision  of  the  same  law  was  to  the  effect  that 
a  drugpristy  on  failure  to  keep  a  public  record  of  purchasers  and  pur- 
poses of  purchase,  in  any  single  instance,  should  be  subject  to  a  fine 
of  from  $100  to  $500,  and  imprisonment  for  a  period  between  ninety 
days  and  a  year,  and  for  a  second  offense,  be  disqualified  to  sell 
liquor  for  any  purpose  for  five  years.  It  was  held  that  both  these 
clauses  were  in  violation  of  the  constitutional  provision  against 
excessive  fines  and  unusual  punishments,  and  therefore  could  not 
lawfully  be  enforced. 

I  64.   Title  and  Subject-Matter  of  Laws. 

The  constitutions  of  the  several  states  usually  contain  a  provision 
that  no  statute  shall  contain  matter  not  expressed  or  referred  to  in 
its  title.  And  the  validity  of  liquor  laws  has  frequently  been  assailed 
for  want  of  conformity  to  this  requirement.  We  propose  briefly  to 
review  the  decisions  under  this  head,  and  indicate  the  principles 
which  have  influenced  their  determination.  A  title  very  commonly 
adopted  for  laws  of  this  character  is  *'An  act  to  regulate  the  sale  of 
intoxicating  liquors.**  Now  the  word  "regulate**  is  one  of  wide 
import.  And  almost  any  provisions,  which  do  not  forbid  the  sale  of 
liquor  entirely,  but  contemplate  its  sale  subject  to  restrictions  and 
X)enalties,  are  germane  to  such  a  title.  For  example,  a  statute  so 
entitled  may  lawfully  interdict  sales  by  the  small  measure ;  this 
is  regulation  and  not  prohibition.  So  also,  a  statute  with  this  cap- 
tion is  not  invalid  because  it  contains  provisions  relating  to  the 
duties  of  constables,  and  to  liquor  nuisances,  and  repealing  local 
license  laws.^^  But  it  is  well  settled  that  regulation  and  prohibition 
are  essentially  and  irreconcilably  distinct  things.  And  therefore  an 
act  which  professes  in  its  title  to  merely  regulate  the  traffic  in  liq- 

i«  People  T.  Haug.  68  Mich.  549,  87  N.  Comm.  v.  Sellers.  130  Pa.  St  32, 18 

yf.  Rep.  21.  AU.  Rep.  541, 

w  t^tata  V.  Circuit  Court.  50  N.  J. 
Law.  585.  15  AU.  Rep.  272. 
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Qors,  but  in  its  body  entirely  prohibits  their  mannfaoture  or  sale, — or 
provides  for  prohibition  by  local  option, — is  invalid  for  containing 
matter  not  expressed  in  its  title.^^  Again,  an  act  entitled  as  above, 
wbicb,  in  one  of  its  sections,  fixes  a  penalty  for  being  drunk  in  a 
poblio  place,  without  reference  to  how  the  liqaor  was  obtained,  is 
open  to  the  same  constitutional  objection.^*^  Whether  the  sale  and 
the  gift  of  liquor  are  so  essentially  different  as  to  require  the  men- 
tion of  both  in  the  title  of  a  law  which  prohibits  both,  is  a  question 
upon  which  the  authorities  are  not  entirely  agreed.  Most  of  the 
eases  applicable  to  the  point  instruct  us  that  the  fact  that  gifts  of 
liquor  (to  a  minor,  for  example)  are  made  an  offense  in  the  body 
of  the  act,  while  the  title  prohibits  the  sale  only,  does  not  render  the 
act  unconstitutional.  For  the  one  subject  of  such  a  law  is  the  pro- 
hibiting or  restraining  minors  from  obtaining  intoxicating  liquors, 
.and  that  subject  is  sufficiently  described  in  the  title.  Making  it 
unlawful  to  "sell,  dispose  of,  barter,  or  give*'  the  liquor,  is  but  the 
means  of  effecting  the  object  of  the  law.^^^  But  in  Texas,  where  the 
constitution  provided  for  the  enactment  by  the  legislature  of  a  local 
option  law,  which  should  refer  to  the  people  the  question  "whether 
the  sale  of  intoxicating  liquors  should  be  prohibited,"  it  was  held 
that  the  legislature  had  no  power  to  prohibit  the  gift  as  well  as  the 
sale  of  liquors.^  It  is  also  held  that  a  local  option  law  for  a  par- 
ticular county  may  well  be  entitled  **an  act  to  prohibit  the  sale"  of 
liquors  in  such  county  and  that  it  is  not  invalidated  by  the  incor- 
poration of  the  usual  provisions  as  to  submitting  it  to  the  people  of 
the  county,  etc.,  as  they  declare  the  manner  of  the  probibition.'^ 
But  an  act  entitled  "to  constitute  the  town  of  B.  and  vicinity,  in  B. 
county,  a  separate  school  district,"  cannot  constitutionally  contain 


In  re  Hauck.  70  Mich.  896.  88  N. 
W.  Rep.  289:  People  v.  Gadway,  61 
Mich.  285.  28  N.  W.  Rep.  101;  Town  of 
Cantril  Sainer.  59  Iowa,  26.  12  N.  W. 
Rep.  753;  Miller  Jones.  80  Ala.  89; 
BroDSOD  T.  Oberlin.  41  Ohio  St  478; 
Ueite  T.  Council  6  Rich.  Law.  404; 
Sweet  T.  Wabash.  41  Ind.  7. 

People  V.  Beadle.  60  Mich.  22,  26 
X.  W.  Rep.  800. 
luparkiosoo  r.  State.  14  Md.  184.  74 


Am.  Dec.  522;  State  v.  Adamson.  14  Ind. 
296;  Thoma88on  v.  State.  15  Ind.  449.  See 
Stickrod  v.  Comm.,  86  Ky.  285,  5  S.  W. 
Rep.  580. 

w»Holley  t.  State,  14  Tex.  App.  505. 
»MXeighbors  v.  Comm.,  (Ky.)  9  S.  W. 
Rep.  718. 

iMMcGruder  v.  State.  83  Ga.  616, 10  S. 
E.  Rep.  281;  Helvcrstino  v.  Yantes.  88 
Ky.  695.  11  a  W.  Rep.  811. 
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a  prohibition  against  the  sale  of  intoxicating  liquors  within  the  die- 
triot,  as  that  is  not  pertinent  or  germane  to  the  subject  expressed.^^ 
A  statute  entitled  "an  act  to  provide  a  remedy  against  persons  sell- 
ing liquors  to  husbands  and  children/  which  also  prohibits  the  sale 
of  liquor  to  minors,  intoxicated  persons,  and  habitual  drunkards, 
and  gives  a  right  of  action  against  the  seller,  is  not  unconstitutional, 
as  embracing  more  than  one  subject,  nor  as  containing  a  provision 
not  covered  by  its  title.^  But  where  nothing  further  appears  in  the 
title  than  that  the  statute  is  an  amendment  to  one  entitled  ''an  act 
to  prevent  the  sale  or  giving  or  delivering  liquors  to  minors,"  it  can- 
not constitutionally  contain  a  clause  prohibiting  the  sale  of  liquor 
to  drunken  husbands.^  In  general,  it  is  said,  though  some  of  the 
provisions  found  in  an  act  may  be  civil,  and  others  penal,  in  their 
character,  yet  the  act  cannot  be  said  to  embrace  more  than  one 
subject-matter  and  matters  properly  connected  therewith.^^  Other 
decisions  relating  to  the  general  subject  of  this  section  are  collected 
in  the  margin.^' 

§  66.   Oonstltutional  Provisioxui  as  to  Enactment  of  Laws. 

Where  the  constitution  contains  a  provision  that  no  bill  shall  be- 
come a  law  unless  passed  in  each  house  of  the  legislature  by  a 
majority  of  the  members  elected,  it  is  held  that  a  law  relating  to 
local  option  in  a  certain  county,  which  refers  to  an  earlier  and  exist- 
ing statute,  and  provides  that  in  a  certain  event  ''said  act  shall 
apply  therein  as  heretofore,  is  merely  a  recognition  of  the  existing 
policy  of  the  district,  and  not  an  attempt  to  re-enact  the  former  law 
unconstitutionaUy.^^ 


» Montgomery  v.  Bute.  88  Ala.  141, 
7  Boath.  Rep.  51. 

"•Flower  t.  Witkovsky,  09 Mich.  871. 
87  N.  W.  Rep.  864;  People  v.  Lanlng. 
78  Mich.  284.  41  N.  W.  Rep.  424. 

U7  Hyman  SUte.  87  Tcdd.  109.  9  a 
W.  Rep.  872. 

u«Thomas8on     State.  15  Ind.  449. 

1*  Matter  of  De  Vaucene.  81  How.  Pr. 
889.  887;  Hatfield  t.  Comm..  120  Pa.  St 
895.  14  Atl.  Rep.  151;  In  re  Pollard.  127 
Pa.  St  507.  17  AU.  Rep.  1067;  Comm. 
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Hill.  127  Pa.  St  540.  19  AU.  Rep.  141; 
Ramagnano  Crook.  85  Ala.  226.  8 
South.  Rep.  845;  Gandy  State.  86  Ala. 
20. 5  South.  Rep.  420;  McArthur  v.  State. 
69  Ga.  444;  Alberton  t.  Mayor.  82  Ga.  80. 
8  &  E.  Rep.  869;  Gayle  Owen  County 
Court.  88  Ky.  61;  Ex  parte  Buroside.  86 
Ey.  428.  6  a  W.  Rep.  276;  Albrecht  t. 
Bute.  8  Tex.  App.  216. 

MOTemmick  Owings,  70  Md.  246. 16 
Aa  Rep.  719. 
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S  66.   Police  Power  Limited  by  Commercial  Power  of 

Ck>ngre88. 

The  power  of  a  state,  in  the  exercise  of  its  police  jarisdiction,  to 
prohibit  or  regulate  the  traffic  in  intoxicating  liquors,  for  the  preser* 
vation  of  the  public  health  and  morals,  does  not  warrant  the  enact- 
ment of  laws  infringing  positive  provisions  of  the  federal  constita- 
tion.  That  constitution  is  the  supreme  law,  and  all  state  laws,  of 
whatever  character,  and  in  whatever  right  enacted,  are  void  if  they 
do  not  conform  to  its  terms.  By  that  instrument,  congress  is  invested 
with  exclusive  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.  It  follows  that  if  any  law  of  a  state  relat- 
ing to  the  manufacture  or  sale  of  intoxicants,  operates  as  a  regulation 
of  foreign  or  interstate  commerce,  in  derogation  of  the  power  or  the 
action  of  congress  in  that  regard,  it  is,  in  so  far  as  it  produces  that 
efFect,  unconstitutional  and  void.  Several  very  difficult  and  very 
important  questions  have  arisen  in  the  determination  of  the  nature  of 
8Qch  commerce  and  its  regulation,  and  of  the  limits  of  state  author- 
ity as  fixed  by  this  clause  of  the  constitution.  These  questions  we 
propose  to  consider  in  the  present  chapter. 
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§  67.   The  Bole  in  Brown  v.  Maryland. 

In  respect  to  goods  imported  from  foreign  countries,  the  validity 
of  state  laws  prohibiting  or  regulating  their  sale  was  determined  as 
early  as  1827,  in  the  leading  case  known  as  Brown  v.  Maryland.^ 
It  was  there  held  that  an  article  authorized  by  a  law  of  congress  to 
be  imported  from  abroad  continued  to  be  a  part  of  the  foreign  com- 
merce of  the  country,  and  therefore  subject  to  no  restriction  or  exac- 
tion other  than  that  imposed  by  congress,  so  long  as  it  remained  in 
the  hands  of  the  importer  for  sale,  in  the  original  bale,  package,  or 
vessel  in  which  it  was  imported ;  that  the  authority  given  to  import 
necessarily  carried  with  it  the  right  to  sell  the  imported  article  in  the 
form  and  shape  in  which  it  was  imported ;  that  no  state,  either  by 
direct  assessment,  or  by  requiring  a  license  from  the  importer  before 
he  was  permitted  to  sell,  could  impose  any  burden  upon  him,  or  upon 
the  property  imported,  beyond  what  the  law  of  congress  had  itself 
imposed;  but  that  when  the  original  package  was  broken  up  for  use 
or  for  retail  by  the  importer,  and  also  when  the  commodity  bad 
passed  from  his  hands  into  the  hands  of  a  purchaser,  then  it  ceased 
to  be  an  import  or  a  part  of  foreign  commerce,  and  became  incor- 
porated into  the  mass  of  property  in  the  state,  and  from  that  point 
was  subject  to  the  laws  of  the  state,  and  might  be  taxed  for  state  pur- 
poses, and  the  sale  regulated  or  restricted  by  the  state,  like  any  other 
property. 

§  68.   Exemption  of  Foreign  Imported  Liquors  f^om  State 

Laws. 

The  rule  established  in  the  foregoing  case  stood  anshaken  until 
changed  by  statute.  It  was  settled  and  accepted  law  that  the  importer 
of  liquors  from  a  foreign  country  might  himself  sell  them,  in  the 
original  package  of  importation,  without  regard  to  any  law  of  the 
state  which  would  be  applicable  to  such  sales  under  other  circum- 
stances.^  And  if  a  state  law,  by  reason  of  its  general  terms,  would 


M2  Wheat  419.  Lolt.  8  Wall.  148;  Welton  v.  Mis- 

SLOW  v.  AubUd,  18  Wall.  29;  HinsoD    souri,  91  U.  a  275;  SUte  v.  Robinson, 
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apply  to  BQob  sale  by  tbe  importer  in  the  original  package,  it  must 
be  understood  as  subject  to  a  proviso  tbat  its  enactments  should  not 
apply  in  that  particular  case,' or  else,  in  such  application,  it  would  be 
unconstitutional.  But  tbe  limitations  of  the  rule,  as  pointed  out  in 
the  leading  case,  also  came  to  be  firmly  established.  That  is,  if  the 
sale  was  made  by  the  importer  himself,  but  not  in  the  original  pack- 
age, but  in  tbe  portions  or  separate  items  into  which  it  had  been  by 
him  broken  up ;  or  if  tbe  sale  was  made  by  any  purchaser  from  the 
importer,  irrespective  of  the  condition  of  the  goods  as  to  original  or 
broken  parcels;  in  either  of  these  cases,  the  sale  was  subject  to  the 
laws  of  the  state,  because  tbe  property  had  then  lost  its  character 
as  an  import  and  was  removed  from  the  protection  of  federal  law.^ 
As  explained  in  one  of  the  decisions  cited,  the  right  is  neither  general 
as  to  persons,  nor  in  its  application  to  the  property  to  which  the 
laws  of  the  United  States  relate.  On  the  contrary,  it  is  limited  to 
certain  persons  and  qualified  by  the  statits  of  the  property.  While 
it  is  in  the  hands  of  the  importer,  and  in  the  condition  in  which  it 
was  imported,  the  laws  under  which  be  has  imported  it  give  him  the 
right  to  sell  it  in  that  condition.  But  this  is  the  extent  of  the  right. 
When  he  parts  with  the  property,  or  changes  its  condition,  bis  right, 
and  all  right  to  sell  it,  derived  from  those  laws,  ceases.^  Thus  we 
see  that  there  is  no  sanctity  in  the  unbroken  condition  of  the  pack- 
age after  it  has  left  tbe  importer's  bands.  An  import  ceases  to  be 
sach  the  moment  the  importer  becomes  the  vendor  and  sells  tbe  arti- 


4»  Me.  285;  State  iDtoxicating  Liq- 
uors. 82  Me.  558.  19  Atl.  Rep.  913;  State 
T.  Fuller.  83  N.  H.  259;  Jones  v.  Hard, 
S2  Vt.  4t51;  Comm.  Kimball.  24  Pick. 
S5e.  35  Am.  Dec.  326;  State  Amery.  12 
R  L  64;  Suta  t.  Allmood.  2  Houst.  612; 
WjDebamer  v.  People,  20  Barb.  567; 
People  T.  Quant.  2  Park.  (N.  Y.)  410; 
Bode  T.  State.  7  Gill,  826;  Uinson  v. 
Lett.  40  Ala.  123;  Sears  v.  Warren  Co., 
m  Ind.  267. 

•State  V.  Fuller.  38  N.  H.  259. 

*  State  T.  Robinson.  49  Me.  285;  Comm. 
Kimball.  2i  Pick.  359.  35  Am.  Dec. 
S26;  State  t.  Peckham.  3  K  I.  289; 
Wjnebamer      People.  20  Barb.  567; 


People  V.  Quant,  2  Park.  (N.  Y.)  410; 
State  V.  Allmond.  2  Houst.  612;  City 
Council  Abrens,  4  Strobh.  241;  Hin- 
son  V.  Lott,  40  Ala.  123;  Sears  v.  War- 
ren Co.,  36  Ind.  267.  Under  the  Mas- 
sacbusetts  law  of  1852,  intoxicating  liq- 
uors might  be  sold  by  any  person, 
though  not  himself  the  importer,  in  tbe 
original  unbroken  packages  in  which 
they  were  imported.  Bradford  v.  Ste- 
vens, 10  Gray,  879.  But  this  was  because 
tbe  state  permitted  it.  not  because  it 
could  not.  as  to  others  than  the  import- 
er, prohibit  it. 
6  Wynehamer  v.  People,  20  Barb.  567. 
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ole.  In  the  hands  of  the  retailer  or  distributer,  it  is  an  article  of  the 
internal  trade  and  commerce  of  the  state,  and  as  such  is  subject  to 
its  police  regulations/ 

But  what  the  importer  could  do  himself  he  could  do  by  an  agent 
or  representative.  For  example,  a  state  statute  requiring  every 
auctioneer  to  collect  and  pay  into  the  state  treasury  a  tax  on  his 
sales  was,  when  applied  to  imported  goods  in  the  original  pack- 
ages, by  him  sold  for  the  importer,  in  conflict  with  the  federal  con- 
stitationJ  But  one  who  takes  from  the  importer,  and  duly  fore- 
eloses,  a  mortgage  on  a  cask  of  spirituous  liquors,  which  is  in  the 
United  States  warehouse  in  bond,  and  who  pays  the  duties  and 
receives  the  property,  does  not  thereby  become  the  importer,  in  such 
sense  as  to  be  exempt  from  the  state  law/  In  some  states,  all  sales 
of  liquor  are  presumed  to  be  illegal,  and  the  burden  of  proof  was 
placed  upon  a  party  who  claimed  that  such  liquor  was  sold  in  the 
original  package  as  imported.*  So  much,  it  is  believed,  is  entirely 
within  the  constitutional  power  of  the  state.  But  the  purpose  or 
intention  of  the  importer,  in  making  a  sale,  would  seem  to  be  of  no  con- 
sequence, when  the  act  of  sale  was  fully  protected  by  the  federal  law. 
Accordingly  it  was  held  that  his  sale  was  legal  and  valid,  although 
he  knew  that  the  purchaser  intended  to  resell  the  liquor  in  violation 
of  law."  This  doctrine,  however,  did  not  pass  entirely  without  ques- 
tion. In  Maine,  it  was  ruled  that  imported  foreign  liquors  were  liable 
to  seizure  and  forfeiture  under  the  state  law,  while  the  importer 
retained  possession  of  the  same  in  the  original  package,  if  for  the 
purpose  and  with  the  intent  to  break  the  package,  and  sell  the  liq- 
uors within  the  state  at  retail.^^ 

But  so  far  as  concerns  the  sale  of  imported  foreign  liquors,  the 
restriction  upon  the  power  of  the  states  was  taken  away  by  the  '*Wil- 


•  State  T.  Peckbam,  8  R  L  289. 
7  Cook  T.  Pennsylvania,  97  U.  8.  566. 
•King     McEvoy,  4  Allen.  110. 
•Carlton  v.  Bailey.  27  N.  H.  230. 
10  Richards  t.  Woodward.  118  Mass. 
285. 

"Bute  T.  Blackwell.  65  Me.  556.  In 
this  case  Virgin.  J.,  said:  "A  sale  in 
the  original  package  only  being  author- 
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ized  by  the  federal  statute,  the  break- 
ing and  selling  in  a  less  quantity  is 
without  that  authority,  and  is  within 
the  prohibition  of  the  state  law;  and  a 
fixed  intent  that  the  package  shall  be 
broken  and  sold  must  place  the  liquors 
in  the  same  category.  It  would  hardly 
be  considered  reasonable  that  the  fed- 
eral law  should  protect  property  until 
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•on  Aei**  of  oongreas,  to  be  presently  noticed,  which,  by  its  title,  is 
intended  to  ''limit  the  effect  of  the  regolations  of  commerce  between 
the  several  states  and  with  foreign  countries  in  certain  cases/'  and 
which  makes  all  intoxicating  liquors  transported  into  any  state  or  ter- 
ritory sobject  to  the  operation  and  effect  of  its  laws.  So  that,  at  the 
present  time,  liquors  imported  from  abroad,  and  remaining  in  the 
importer's  hands  in  the  original  packages,  cannot  be  sold  in  any  state, 
except  by  the  persons  and  in  the  manner  authorized  by  its  statutes, 
onless  where  such  statutes  make  an  exception  in  favor  of  goods  in 
that  condition. 

§  68.   The  DedBion  in  the  Licenae  Oases. 

The  role  established  in  the  leading  case  to  which  we  have  referred, 
applied*  in  view  of  the  facts  of  that  case,  only  to  goods  imported 
from  foreign  countries.  But  congress  also  has  power  to  regulate 
commerce  among  the  several  states.  The  question  was  therefore 
presented  whether  the  importer  of  property  from  one  state  into 
another  enjoyed  the  same  immunity  as  the  importer  of  foreign 
articles,  or  at  what  point  the  police  regulations  of  a  state  might 
attach  to  goods  coming  into  its  borders  from  a  sister  state.  Not- 
withstanding a  dictum  of  Chief  Justice  Marshall  to  the  effect  that  the 
same  principles  should  apply  to  both  cases,^^  this  question  was 
regarded  as  remaining  open  until  the  decision  of  the  License  Cases 
in  1847.  Of  the  group  of  three  cases  heard  and  decided  together 
and  reported  under  this  name,  two  were  merely  in  affirmance  of  rules 
already  settled.  The  one  which  is  of  importance  for  our  present 
purpose  is  the  case  of  Pierce  v.  New  Hampshire^^  In  this  con- 
troversy the  inquiry  was  as  to  the  constitutionality  of  a  law  of  New 
Hampshire,  prohibiting  the  sale  of  liquor  without  license,  in  its 
application  to  a  case  where  the  article  sold  was  a  barrel  of  American 
gin,  porchased  in  Boston,  and  carried  coastwise  to  a  landing  in  New 

sn  actoAl  unauthorized  tale  were  com-  spirit  of  tberegalatioDs  of  foreign  com- 
pleted, when  the  intent  to  make  such  a    merce. " 

•ale  le  avowed.   Bach  'aid  and  com  Brown     Maryland,  12  Wheat.  419, 

fort'  to  Tiolatort  of  the  internal  regu-  449. 

lalSons  of  a  lUte  is  not  within  the  How.  504. 
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Hampshire,  and  there  sold  by  the  importer  in  the  same  barrel.  It 
was  adjudged  that  the  state  law  might  validly  apply  to  a  sale  under 
these  cironmstanoes,  and  that,  in  snoh  application,  it  was  not  incon- 
sistent with  the  provisions  of  the  federal  constitution.  The  grounds 
of  this  decision  were  summed  op  by  Chief  Justice  Taney,  in  bis 
opinion  in  the  case,  as  follows:  ''Upon  the  whole,  the  law  of  New 
Hampshire  is  in  my  judgment  a  valid  one.  For  although  the  gin 
sold  was  an  import  from  another  state,  and  congress  have  clearly 
the  power  to  regulate  such  importations,  under  the  grant  of  power 
to  regulate  commerce  among  the  several  states,  yet,  as  congress  has 
made  no  regulation  on  this  subject,  the  traffic  in  the  article  may  be 
lawfully  regulated  by  the  state  as  soon  as  it  is  landed  in  its  territory, 
and  a  tax  imposed  upon  it,  or  a  license  required,  or  a  sale  altogether 
prohibited,  according  to  the  policy  which  the  state  may  suppose  to  be 
its  interest  or  duty  to  pursue."" 

It  should  be  observed  that,  in  this  decision,  the  learned  judges 
carefully  pointed  out  that  the  conclusions  reached  were  not  incon- 
sistent with  the  rule  in  Brown  v.  Maryland,  and  fully  explained  the 
ground  of  the  distinction.  That  ground  was,  that  the  earlier  case 
involved  an  article  of  foreign  commerce,  on  which  congress  had  already 
legislated,  authorizing  its  importation,  while  the  theory  of  the  decis- 
ion in  the  case  at  bar  was  that,  so  far  as  concerned  interstate  com- 
merce, congress  had  not  yet  acted,  and,  in  its  silence,  the  states  were 
at  liberty  to  make  regulations  not  repugnant  to  any  existing  law  or 
treaty.  Thus  the  Chief  Justice,  at  page  578,  observes:  "The  pres- 
ent case  differs  from  Brown  v.  Maryland  in  this,  that  the  former 
[latter]  was  one  arising  out  of  commerce  with  foreign  nations,  which 
congress  had  regulated  by  law,  whereas  the  present  is  a  case  of  com- 
merce between  two  states,  in  relation  to  which  congress  has  not 
exercised  its  power."  And  Mr.  Justice  McLean,  at  page  595, 
expresses  himself  as  follows:  Neither  the  facts  nor  the  reasons  of 
that  case  apply  to  a  person  who  transports  an  article  from  one  state 
to  another.  In  some  cases  the  transportation  is  only  made  a  few 
feet  or  rods,  and  generally  it  is  attended  with  little  risk,  and  no  duty 
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is  paid  to  the  federal  or  state  government.  And  why  should  prop- 
erty, when  conveyed  over  a  state  line,  be  exempt  from  taxation  which 
is  common  to  all  other  property  in  the  state  ?  There  is  no  act  of 
congress  to  which  the  license  law,  as  applied  to  this  case,  can  be 
held  repognant.  And  the  general  power  in  congress  '  to  regulate 
commerce  among  the  several  states,'  under  the  restrictions  in  the 
eoDStitotion,  cannot  affect  the  validity  of  the  law.  The  constitution 
prohibits  import  duties  on  a  commercial  interchange  of  commodities 
between  the  states.  The  tax  in  the  form  of  a  license,  as  here  pre- 
sented, counteracts  no  policy  of  the  federal  government,  is  repugnant 
to  no  power  it  can  exercise,  and  is  imposed  by  the  exercise  of  an 
ondonbted  power  in  the  state.  The  license  system  is  a  police  regu- 
lation, and,  as  modified  in  the  state  of  New  Hampshire,  was  designed 
to  restrain  and  prevent  immoral  indulgences,  and  to  advance  the 
moral  and  physical  welfare  of  society.  The  owner  of  the  property, 
who  purchased  it  in  Massachusetts  and  transported  it  to  New  Hamp- 
shire, is  not  an  importer  in  the  sense  in  which  that  term  is  used  in 
the  ease  of  Brown  v.  Maryland.  And  there  is  nothing  in  the  general 
reasoning  of  that  case,  or  in  the  facts,  which  can  bring  into  doubt 
the  constitutionality  of  the  New  Hampshire  law.** 

§  70.   Interstate  Commerce  and  the  Police  Power. 

The  decision  rendered  in  the  License  Cases  was  accepted  as  a  cor- 
rect exposition  of  the  constitutional  principle  involved,  and  was  acted 
apon  without  question  or  demurrer  for  many  years.  It  came  to  be 
the  settled  doctrine  of  the  states  that  intoxicating  liquors  transported 
from  one  state  into  another  were  subject  to  the  laws  of  the  latter  state 
fslating  to  their  sale,  to  the  same  extent  as  any  other  intoxicating 
liquors  already  rightfully  within  the  state,  and  could  not  be  sold  at 
the  place  of  destination,  either  in  the  original  packages  or  other 
form,  except  as  the  laws  of  the  state  might  prescribe ;  and  that  the 
police  power  of  the  state,  so  exercised,  did  not  infringe  on  the  power 
delegated  to  congress  to  regulate  interstate  commerce.'^    It  was  the 


»8tstev.Pulker.48Kans.837.22Pac.  181,  41  N.  W.  Rep.  571;  Grusendorf  v. 
R«p.  1080:  CoUins  v.  Hm§.  77  Iowa,    Howat.  77  Iowa.  187.  41  N.  W.  Rep.  573; 
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theory  that  laws  passed  by  the  iDdividual  states,  under  their  general 
aothority  over  internal  eoncems,  might  incidentally  affect  foreign  and 
interstate  commerce,  without  conflicting  with  the  federal  constitu- 
tion, provided  they  did  not  discriminate  against  such  commerce, 
and  were  not  inconsistent  with  the  legislation  of  congress.^ 

§  71.   Importation  from  Another  State — ^Bowman  v.  Bail- 
way. 

In  1888  the  United  States  supreme  court  was  called  upon  to  con- 
sider the  validity  of  a  law  of  Iowa  forbidding  any  common  carrier 
to  bring  within  the  state,  for  any  person  or  persons  or  corporation, 
any  liquor  from  any  other  state  or  territory,  without  first  having 
been  furnished  with  a  certificate  under  the  seal  of  the  county  auditor 
of  the  county  to  which  such  liquor  was  to  be  transported,  or  was  con- 
signed for  transportation,  certifying  that  the  consignee  was  author- 
ized to  sell  liquor  in  such  county.  This  statute  was  held  uncon- 
stitutional as  an  attempt  to  regulate  interstate  commerce.*^  The 
ground  of  this  decision  was  that  the  transportation  of  freight  or  of 
the  subjects  of  commerce,  for  the  purpose  of  exchange  or  sale,  is 
beyond  all  question  a  constituent  of  commerce  itself.  It  was 
explained  that  where  state  laws  alleged  to  have  been  regulations  of 
commerce  among  the  states  were  sustained,  they  were  laws  which 
related  to  bridges  or  dams  across  streams,  wholly  within  the  state, 
or  police  or  health  laws,  or  to  subjects  of  a  kindred  nature,  not 
strictly  of  commercial  regulation.  But  the  transportation  of  pas- 
sengers or  of  merchandise  from  one  state  to  another  is  in  its  nature 
national,  admitting  of  but  one  regulating  power ;  and  it  was  to  guard 
against  the  possibility  of  commercial  embarrassments,  which  would 
result  if  one  state  could  directly  or  indirectly  tax  persons  or  prop- 
erty passing  through  it,  or  prohibit  particular  property  from  entrance 

Leisy  t.  Hardin.  78  Iowa,  286,  43  N.  i«  State     Newton,  50  N.  J.  Uw,  584. 

W.  Rep.  188;  State  t.  Zimmerman.  78  14  Atl.  Rep.  604. 

Iowa.  614.  48  N.  W.  Rep.  458:  State  v.  "Bowman      Chicago  &  N.  W.  Ry. 

Bowman.  79  Iowa,  566,  44  N.  W.  Rep.  Co..  125  U.  a  465.  8  Sup.  Ct  Rep.  689. 

81&  Waite.  C.  J.,  and  Harlan  and  Qray,  JJ., 

dissenting. 
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into  the  state,  that  the  power  of  regulating  oommerce  among  the  states 
was  conferred  upon  the  federal  government.  This  decision  concerned 
itself  only  with  the  right  of  interstate  transportation.  And  the  question 
as  to  the  right  of  the  consignee,  after  such  transportation  had  brought 
the  goods  to  his  hands,  to  sell  the  same  in  the  original  pack- 
ages, was  in  terms  reserved.  Moreover,  it  was  strongly  intimated 
that  the  rule  now  announced  was  not  inconsistent  with  the  doc- 
trine in  the  License  Cases,  but  related  to  an  essentially  distinct  matter. 
Nevertheless,  it  was  an  unmistakable  indication  of  the  direction 
in  which  the  court  was  tending,  and  foreshadowed  the  decision, 
soon  thereafter  to  be  made,  in  which  the  License  Cases  were  ovor- 
roled,  and  which  followed  from  it  almost  as  a  logical  necessity. 
It  was  of  course  accepted  by  the  state  courts  as  authoritative,  and 
laws  similar  to  that  of  Iowa  were  in  other  states  pronounced 
invalid.^  But  another  consequence  followed.  The  liquor-dealers, 
never  slow  to  make  an  ell  out  of  an  inch  of  legal  concession,  found 
a  means  of  turning  the  new  decision  to  their  advantage.  It  was  not 
long  before  a  case  arose  in  Iowa  in  which  it  appeared  that  a  railroad 
company,  receiving  packages  of  liquor  consigned  by  a  person  with- 
out the  state  to  a  person  within  it,  was  assisting  the  consignee  in 
carrying  on  his  business  of  selling  whisky,  by  holding  the  various 
packages  for  from  six  to  fifteen  days  after  their  arrival,  without 
attempting  to  collect  the  freight-bills,  each  of  which  was  only  a  few 
cents,  and  allowing  them  to  be  taken  away  separately  by  the  con- 
signee, when  the  charge  on  each  package  was  collected.  But  the 
courts  put  an  end  to  this  practice,  by  holding  that  the  company, 
after  such  a  lapse  of  time,  was  no  longer  a  carrier,  but  became  a 
warehouseman ;  that  the  liquors  then  lost  their  character  as  articles 
of  interstate  commerce,  and,  if  intended  for  illegal  sale,  might  be 
seized  in  the  freight  depot  and  confiscated,  under  the  law  of  the 
state;  and  that  the  Company's  complicity  in  the  illegal  design  would 
prevent  it  from  setting  up  its  lien  for  unpaid  charges  to  defeat  the 
seizure  and  condemnation.^ 

»8Uie  T.  SUUing,  52  N.  J.  Law,  617,  N.  W.  Rep.  673.  In  this  case  Beck.  J., 
20AtL  Rep.  65.  observed:  "A  carrier  is  a  servant  of 

>*SUita      Creedeo,  78  Iowa,  556,  48    commerce,  and  is  protected  under  con- 
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§  72.   The  "Origrinal  Package"  Decision. 

Two  years  after  the  decision  of  the  United  States  supreme  court 
adverted  to  in  the  preceding  section,  (that  is,  in  1890,)  the  same 
tribunal  was  brought  again  to  the  consideration  of  state  liquor  laws 
in  connection  with  the  regulation  of  commerce.  And  a  decision  was 
promulgated  which,  although  it  followed  logically  in  the  line  set  by 
the  latest  rulings  of  the  court,  was  received  by  the  country  with  no 
little  surprise,  inasmuch  as  it  overruled  the  License  Cases,  and  thereby 
destroyed  a  doctrine  regarded  as  settled  for  nearly  half  a  century, 
and  which  was  followed  by  such  important  and  far-reaching  results  as 
to  demand  the  interposition  of  congress.  We  refer  to  the  case  of  Leisy 
V.  Hardin,^ — popularly  known  as  the  "original  package  decision." 
This  was  an  action  of  replevin,  for  certain  kegs  and  cases  of  beer,  begun 
in  an  inferior  court  of  Iowa  against  a  constable,  who  had  seized  the 
property  under  a  search-warrant  issued  by  a  justice  of  the  peace, 
pursuant  to  a  statute  of  that  state,  which  prohibits  the  sale,  the 
keeping  for  sale,  or  the  manufacture  for  sale,  of  any  intoxicating 
liquor  (including  malt  liquor)  for  any  purpose  whatever,  except  for 
pharmaceutical,  medicinal,  chemical,  or  sacramental  purposes,  and 
then  only  under  an  annual  license  which  may  be  granted  by  the  dis- 
trict court  of  the  proper  county  to  applicants  who  are  citizens  of 
Iowa  and  residents  of  the  county,  and  otherwise  qualified.  The  plain- 
tiffs were  citizens  and  residents  of  Illinois,  engaged  as  brewers  in 
manufacturing  beer  in  that  state,  and  in  selling  it  in  Dlinois  and 


•titntional  provisions  for  the  regulation 
of  commerce  in  the  discharge  of  all  the 
duties  of  a  carrier  recognized  by  the 
law.  Regulations  of  commerce  reach 
him  while  he  is  in  the  discharge  of 
duties  pertaining  to  commerce.  When 
he  ceases  to  be  a  carrier  be  is  beyond 
the  protection  provided  by  regulations 
for  commerce.  If  he  ceases  to  be  a 
carrier  and  becomes  a  warehouseman, 
he  cannot  be  protected  as  a  carrier. 
But  counsel  for  defendant  say  that  the 
goods  became  impressed  with  the  char- 
acter of  interstate  commerce,  and  re- 
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tained  that  character  after  they  went 
into  the  custody  of  the  warehouseman. 
In  truth,  commerce,  so  far  as  transpor- 
tation is  concerned,  ceased  tohavecoc 
nection  with  the  liquors  when  they 
ceased  to  be  ^Id  by  the  carrier  for 
transportation.  After  that  they  were 
held  for  storage.  It  surely  will  not  be 
contended  that  the  storage  of  goods 
was  a  continuation  of  the  transporta- 
tion. They  were  stored  because  the 
transportation  bad  ceased.  ** 
» 185  U.  a  100.  10  Sup.  Ct  Rep.  681. 
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Iowa.  The  beer  in  question  was  made  by  them  in  Illinois,  and  there 
pat  up  by  them  in  said  kegs  and  cases,  each  keg  being  sealed  and 
stamped,  and  each  case  being  substantially  made  of  wood  and  sealed 
with  a  metallic  seal  which  had  to  be  broken  in  order  to  open  the 
ease.  These  kegs  and  cases  were  sent  by  plaintiffs  to  a  point  in 
Iowa,  and  there  sold  and  offered  for  sale  by  their  agent,  in  a  build- 
ing owned  by  one  of  them,  and  without  breaking  or  opening  the  kegs  or 
eases.  The  plaintiffs  claimed  protection  under  the  federal  constitution. 
Bot  the  courts  in  Iowa  gave  judgment  for  the  defendant.  The  case 
being  carried  by  writ  of  error  to  the  United  States  supreme  court,  it 
was  there  held,  by  a  majority  of  that  court,  that  the  statute  in  ques- 
tion "  was  unconstitutional  and  void  in  so  far  as  it  prohibited  the  sale 
of  liquors  by  a  foreign  or  non-resident  importer  in  the  packages  in 
which  they  were  brought  from  another  state,  being  in  conflict  with 
that  provision  of  the  federal  constitution  which  vests  in  congress  the 
power  to  regulate  commerce  among  the  several  states. 

The  opinion  of  the  majority  was  delivered  by  Mr.  Chief  Justice 
FoUer,  who,  after  stating  in  general  terms  the  nature  and  scope  of 
the  power  to  regulate  interstate  commerce,  observed:  "Whenever  a 
particular  power  of  the  general  government  is  one  which  must  neces- 
sarily be  exercised  by  it,  and  congress  remains  silent,  this  is  not  only 
not  a  concession  that  the  powers  reserved  by  the  states  may  be  exerted 
aa  if  the  specific  power  had  not  been  elsewhere  reposed,  but  on  the 
contrary,  the  only  legitimate  conclusion  is  that  the  general  government 
intended  that  power  should  not  be  affirmatively  exercised,  and  the 
aetion  of  the  states  cannot  be  permitted  to  effect  that  which  would  be 
incompatible  with  such  intention.  Hence,  inasmuch  as  interstate  com- 
merce, consisting  in  the  transportation,  purchase,  sale,  and  exchange 
of  commodities,  is  national  in  its  character,  and  must  be  governed  by 
a  aniform  system,  so  long  as  congress  does  not  pass  any  law  to  regu- 
late it,  or  allowing  the  states  so  to  do,  it  thereby  indicates  its  will 
that  sach  commerce  shall  be  free  and  untrammeled.  That  ardent 
spirits,  distilled  liquors,  ale,  and  beer  are  subjects  of  exchange,  barter, 

s>  Laws  Iowa  18S8,  c  71,  repealing  sell  the  same  in  the  origiDal  packages 

8        of  the  Code  of  Iowa,  which  al-  in  which  they  were  imported, 
lowed  importers  of  foreign  liquors  to 
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and  traffic,  like  any  other  commodity  in  which  a  right  of  traffic  exists, 
and  are  so  recognized  by  the  usages  of  the  commercial  world,  the 
laws  of  congress,  and  the  decisions  of  courts,  is  not  denied.  Being 
thus  articles  of  commerce,  can  a  state,  in  the  absence  of  legislation 
on  the  part  of  congress,  prohibit  their  importation  from  abroad  or 
from  a  sister  state  ?  or,  when  imported,  prohibit  their  sale  by  the 
importer  ?  If  the  importation  cannot  be  prohibited  without  the  consent 
of  congress,  when  does  property  imported  from  abroad,  or  from  a  sis- 
ter state,  so  become  part  of  the  common  mass  of  property  within  a 
state  as  to  be  subject  to  its  unimpeded  control  Referring  next  to 
one  of  the  earliest  decisions  on  the  subject,'^  the  learned  chief  justice 
remarked  that  it  was  therein  laid  down  ''that  the  point  of  time  when 
the  prohibition  ceases,  and  the  power  of  the  state  to  tax  commences, 
is  not  the  instant  when  the  article  enters  the  country,  but  when  the 
importer  has  so  acted  upon  it  that  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  property  in  the  country,  which  happens 
when  the  original  package  is  no  longer  such  in  his  hands;  that  the 
distinction  is  obvious  between  a  tax  which  intercepts  the  import  as 
an  import  on  its  way  to  become  incorporated  with  the  general  mass 
of  property,  and  a  tax  which  finds  the  article  already  incorporated 
with  that  mass  by  the  act  of  the  importer ;  that,  as  to  the  power  to 
regulate  commerce,  none  of  the  evils  which  proceeded  from  the  feeble- 
ness of  the  federal  government  contributed  more  to  the  great  revolu- 
tion which  introduced  the  present  system  than  the  deep  and  general 
conviction  that  commerce  ought  to  be  regulated  by  congress;  that  the 
grant  should  be  as  extensive  as  the  mischief,  and  should  comprehend 
all  foreign  commerce  and  all  commerce  among  the  states ;  that  that 
power  was  complete  in  itself,  acknowledged  no  limitations  other  than 
those  prescribed  by  the  constitution,  was  co-extensive  with  the  sub- 
ject on  which  it  acts,  and  not  to  be  stopped  at  the  external  boundary 
of  a  state,  but  must  be  capable  of  entering  its  interior;  that  the  right 
to  sell  any  article  imported  was  an  inseparable  incident  to  the  right 
to  import  it;  and  that  the  principles  expounded  in  the  case  applied 
equally  to  importations  from  a  sister  state.*"  It  was  next  admitted 


•  Brown  v.  Miryl&nd.  13  Wheat.  41». 
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that  the  preoise  qaeetion  before  the  court  had  not  been  mled  in  the 
earlier  cases  referred  to,  bat  ''we  think  it  was  virtually  involved  and 
answered,  and  that  this  is  demonstrated,  among  other  eases,  in  Bcw* 
man  v.  Railway  Co.*''*  In  that  decision,  "while  the  determination 
of  whether  the  right  of  transportation  of  an  article  of  commerce  from 
one  state  to  another  inclades  by  necessary  implication  the  right  of 
the  consignee  to  sell  it  in  unbroken  packages  at  the  place  where  the 
transportation  terminates  was  in  terms  reserved,  yet  the  argument 
of  the  majority  conducts  irresistibly  to  that  conclusion.*  Here  the 
learned  chief  justice  proceeded  to  review  the  case  mentioned  at  some 
length,  stating  its  doctrine  and  reasoning,  and  then  adverted  to  the 
decision  in  Pierce  v.  New  Hampehire.^  "In  that  case,"  be  said,  *'the 
defendants  had  been  fined  for  selling  a  barrel  of  gin  in  New  Hamp- 
shire which  they  had  bought  in  Boston,  and  brought  coastwise  to 
Portsmouth,  and  there  sold  in  the  same  barrel  and  in  the  same  con- 
dition in  which  it  was  purchased  in  Massachusetts,  but  contrary  to 
the  law  of  New  Hampshire  in  that  behalf.  The  conclusion  of  the 
opinion  of  Mr.  Chief  Justice  Taney  is  in  these  words:  *Upon  the 
whole,  therefore,  the  law  of  New  Hampshire  is  in  my  judgment  a 
valid  one;  for  although  the  gin  sold  was  an  import  from  another 
state,  and  congress  have  clearly  the  power  to  regulate  such  importa- 
tions,  under  the  grant  of  power  to  regulate  commerce  among  the  8ev« 
eral  states,  jet,  as  congress  has  made  no  regulation  on  the  subject, 
the  traffic  in  the  article  may  be  lawfully  regulated  by  the  state  as 
soon  as  it  is  landed  in  its  territory,  and  a  tax  imposed  upon  it,  or  a 
license  required,  or  the  sale  altogether  prohibited,  according  to  the 
policy  which  the  state  may  suppose  to  be  its  interest  or  duty  to  pur- 
sue.* .  .  .  But  conceding  the  weight  properly  to  be  ascribed 
to  the  judicial  utterances  of  this  eminent  jurist,  we  are  constrained 
to  say  that  the  distinction  between  subjects  in  respect  of  which  there 
can  be  of  necessity  only  one  system  or  plan  of  regulation  for  the 
whole  country,  and  subjects  local  in  their  nature,  and,  so  far  as 
relating  to  commerce,  mere  aids,  rather  than  regulations,  does  not 
appear  to  us  to  have  been  sufficiently  recognized  by  him  in  arriving  at 


»  125  U.  S.  465.  b  Sup.  Ct  liep.  869.       ^5  Uow.  601 
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the  conclasions  annoanoed.  That  distinction  has  been  settled  by 
repeated  decisions  of  this  court,  and  can  no  longer  be  regarded  as 
open  to  re-examination.  After  all,  it  amounts  to  no  more  than  draw- 
ing the  line  between  the  exercise  of  power  over  commerce  with  for- 
eign nations  and  among  the  states  and  the  exercise  of  power  over 
purely  local  commerce  and  local  concerns.  The  authority  of  Pierce 
V.  New  Hampshire,  in  so  far  as  it  rests  on  the  view  that  the  law  of 
New  Hampshire  was  valid  because  congress  had  made  no  regulation 
on  the  subject,  must  be  regarded  as  having  been  distinctly  over- 
thrown by  the  numerous  cases  hereinafter  referred  to.  The  doctrine 
now  firmly  established  is,  as  stated  by  Mr.  Justice  Field,  in  Bowman 
Railway  Co.,^  *  that  where  the  subject  upon  which  congress  can 
act  under  its  commercial  power  is  local  in  its  nature  or  sphere  of 
operation,  such  as  harbor  pilotage,  the  improvement  of  harbors,  the 
establishment  of  beacons  and  buoys  to  guide  vessels  in  and  out  of 
port,  the  construction  of  bridges  over  navigable  rivers,  the  erection 
of  wharves,  piers,  and  docks,  and  the  like,  which  can  be  properly 
regulated  only  by  special  provisions  adapted  to  their  localities,  the 
state  can  act  until  congress  interferes  and  supersedes  its  authority ; 
but  v!\ere  the  subject  is  national  in  its  character,  and  admits  and 
requires  uniformity  of  regulation,  afiFecting  alike  all  the  states,  such 
as  transportation  between  the  states,  including  the  importation  of 
goods  from  one  state  into  another,  congress  can  alone  act  upon  it 
and  provide  the  needed  regulations.  The  absence  of  any  law  of  con- 
gress upon  the  subject  is  equivalent  to  its  declaration  that  commerce 
in  that  matter  shall  be  free.  Thus  the  absence  of  regulations  as  to 
interstate  commerce  with  reference  to  any  particular  subject  is  taken 
as  a  declaration  that  the  importation  of  that  article  into  the  states 
ahall  be  unrestricted.  It  is  only  after  the  importation  is  completed, 
and  the  property  imported  is  mingled  with  and  becomes  a  part  of  the 
general  property  of  the  state,  that  its  regulations  can  act  upon  it, 
except  in  so  far  as  may  be  necessary  to  insure  safety  in  the  disposi- 
tion of  the  import  until  thus  mingled.'  The  conclusion  follows  that, 
as  the  grant  of  the  power  to  regulate  commerce  among  the  states,  so 


» 125  U.  a  465.  507.  8  Sup.  Ct,  Rep.  869.  1063. 
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far  as  one  ays  tern  is  required,  is  exclasive,  the  states  cannot  exercise 
that  power  without  the  assent  of  congress,  and,  in  the  absence  of  legis- 
lation, it  is  left  for  the  courts  to  determine  when  state  action  does  or 
does  not  amount  to  such  exercise ;  or,  in  other  words,  what  is  or  is 
not  a  regulation  of  such  commerce.  When  that  is  determined,  con- 
troversy is  at  an  end.  Illustrations  exemplifying  the  general  rule  are 
numerous."  Hereupon  the  court  proceeded  to  cite,  in  more  or  less 
detail,  the  authorities  which  we  have  collected  in  the  margin,**  and 
then  continued  as  follows:  ''The  plaintiffs  in  error  are  citisens  of 
Illinois,  are  not  pharmacists,  and  have  no  permit,  but  import  into  Iowa 
beer  which  they  sell  in  original  packages,  as  described.  Under  our 
decision  in  Bowman  ?.  linilway  Co.,  iupra,  they  had  the  right  to  import 
this  beer  into  that  state,  and  in  the  view  which  we  have  expressed 
they  had  the  right  to  sell  it,  by  which  act  alone  it  would  become 
mingled  in  the  common  mass  of  property  within  the  state.  Up  to  that 
point  of  time,  we  hold  that,  in  the  absence  of  congressional  permis- 
sion to  do  so,  the  state  had  no  power  to  interfere  by  seisure,  or  any 
other  action,  in  prohibition  of  importation  and  sale  by  the  foreign 
or  non-resident  importer." 

It  must  be  added,  however,  that  the  force  of  this  decision,  as  an 
authority  on  the  general  subject,  was  much  weakened  by  an  extremely 
able  and  cogently  reasoned  dissenting  opinion,  written  by  Mr.  Justice 
Gray,  and  concurred  in  by  Messrs.  Justices  Harlan  and  Brewer. 
Their  disagreement  from  the  opinion  of  the  majority  was  based 
mainly  upon  three  grounds.    First,  that  the  decision  in  the  Lieeme 


» State  Freight  Tax.  15  Wall.  232; 
Henderson  v.  Mayor.  92  U.  S.  259;  Rail- 
road Co.  Husen.  95  U.  8.  465.  Cook 
T.  PenntyWania.  97  U.  &  566;  Railway 
Co.  y.  Illinois.  118  U.  S.  557.  7  Sup.  Ct, 
Rep.  4:  Robbins  v.  Taxing  Dist..  120  V. 
S.  489.  7  Sup.  Ct.  Rep.  592;  Counly  «>f 
Mobile  V.  Kimball.  1()2  U.  S.  091;  Ksca- 
naba  Co.  v.  Chicago.  107  U.  S.  67«,  2 
Sup.  Ct  Rep.  18.*);  Transportation  Co. 

Parkersburg.  107  U.  S.  tiUl.2  Sup.  Ct 
Rep.  732;  Brown  v.  Iloiibion.  lU  U.  S. 
622.  5  Sup.  Ct.  Kep.  lOlU ;  Morgan's  S. 
S.  Co.  y.  Boanl  of  HoHlth.  118  C.  S.  455, 
6  Sup.  Ct  Rep.  1114;  Smith  v.  Alabama, 


124  U.  a  465.  8  Sup.  Ct  Rep.  S64:  Rail- 
way Co.  y.  Alabama.  128  U.  a  96.  9  Sup. 
Ct  Rep.  28;  Kimmisb  y.  Ball.  129  U.  8. 
217.  9  Sup.  Ct  Rap.  277;  Welton  t.  Mis- 
souri. 91  U.  S.  275:  Walling  y.  Blichi- 
gan.  116  U.  S.  446.  6  Sup.  Ct  Rep.  454: 
Patterson  y.  Kentucky.  97  U.  S.  501; 
Wcblier  V.  Virginia.  103  U.  a  844;  Mug- 
Icr  V.  Kansas.  123  U.  a  623.  8  Sup.  Ct 
Rep.  27:1;  Bartemcyer  v.  Iowa.  18  Wall. 
129;  Beer  Co.  y.  Massachusetts.  97  U. 
a  25;  Foster  y.  Kansas.  112  U.  S.  201.  5 
Sup.  Ct  Rep.  8;  Kidil  y.  Pearson.  128 
U.  S.  1.  9  Sup.  Ct  Rep.  6. 
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C(ue$  was  not  only  right  in  itself,  bat  soand  and  impregnable  in  its 
determination  of  the  constitutional  questions  involved;  that  it  had 
never  been  overruled,  but,  on  the  contrary,  was  the  starting-point  of 
a  consistent  and  interwoven  chain  of  decisions  reaching  from  that 
day  to  this;  and  that  its  authority  was  directly  in  point,  as  to  the 
case  at  bar,  and  practically  decisive  of  it.  Second,  that  the  power 
to  regulate  or  prohibit  the  manufacture  or  sale  of  intoxicating  liquors 
appropriately  belongs,  as  a  branch  of  the  police  power,  to  the  legis- 
latures of  the  several  states,  and  can  be  judiciously  and  effectively 
exercised  by  them  alone,  according  to  their  views  of  public  policy  and 
local  needs,  and  cannot  practically,  if  it  can  constitutionally,  be 
wielded  by  congress  as  part  of  a  national  and  uniform  system. 
Third,  that  the  practical  operation  of  the  view  held  by  the  majority 
would  be  disastrous  to  the  efforts  of  the  various  states  to  suppress  or 
discourage  the  traffic  in  liquors,  since  a  constant  supply  could  be 
poured  from  one  state  into  another,  in  "packages"  of  any  size  or 
description,  and  there  sold,  in  defiance  of  state  law,  under  the  pro- 
tection of  the  constitution  as  thus  interpreted. 

§  73.   Cases  Following  Leisy  v.  Hardin. 

The  doctrine  thus  established  by  the  supreme  federal  tribunal  was 
of  course  accepted  as  authoritative  by  the  state  courts,  and  the  rule 
was  speedily  established  that  an  importer  of  intoxicating  liquors,  into 
any  state  from  any  other  state  or  country,  could,  by  himself  or  agent, 
sell  such  liquors  so  long  as  they  remained  in  the  unbroken  packages 
in  which  they  existed  during  their  transportation,  without  regard  to 
any  laws  of  the  state  into  which  such  liquors  were  imported.^  In 
Massachusetts,  where  liquor  was  shipped  by  non-residents  to  their 
agent  in  Boston,  under  a  contract  which  he  had  made  for  its  sale, 
and  of  which  he  had  notified  them,  and  the  agent,  upon  its  arrival, 
caused  the  liquor  to  be  delivered  to  the  purchasers  in  the  original 
packages  in  which  it  was  shipped,  it  was  held  that  an  action  was 
maintainable  for  the  price,  although  the  importer  did  not  have  the 

Instate  y.  Wioters.  44  Kans.  728.  25    46  N.  W.  Rep.  1063;  State  v.  Coonan. 
Paa  Rep.  285;  Stole  t.  Pfleagor.  (Iowa.)    (Iowa.)  48  K.  W.  Rep.  921. 
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lieense  to  sell  required  by  law.**  So  where  an  original  package  of 
intoxieating  liquors  was  transported  by  rail  from  another  state,  and 
apon  being  unloaded  upon  the  depot  platform,  and  before  delivery  to 
the  consignee,  was  seized  under  a  search-warrant,  it  was  held  that  the 
siiipment  was  a  lawful  act  of  interstate  commerce,  and  the  liquors 
were  not  liable  to  seizure  under  the  state  laws.^  The  jurisdiction  of 
the  federal  courts  was  also  invoked  by  persons  who  were  seeking  to  take 
advantage  of  the  privilege  thus  secured  to  them,  and  who  found 
themselves  interfered  with  by  attempts  to  enforce  the  existing  state 
laws  against  them.  And  those  courts  decided  that  they  had  the 
power  to  enjoin  proceedings  by  a  prosecuting  attorney  to  prevent  the 
agents  of  a  non-resident  importer  from  selling  liquors  in  the  original 
packages  of  importation.**  Interesting  questions  also  arose  as  to  the 
power  of  the  federal  courts  to  release  persons  so  circumstanced,  from 
arrest  understate  laws,  on  habeas  corpus.  In  one  case,  the  petitioner 
bad  been  arrested  for  a  violation  of  the  liquor  laws  of  Pennsylvania 
and  committed  for  trial.  He  was  brought  before  the  federal  court 
on  habeas  corpus,  and,  at  the  hearing,  undertook  to  show  that  the 
sale  of  liquor  charged  against  him  as  a  criminal  offense  was  a  sale 
made  by  him  as  the  agent  of  an  Ohio  brewing  company,  and  the 
liquor  in  question  was  manufactured  by  said  company  in  Ohio,  and 
imported  into  Pennsylvania,  and  there  sold  in  the  original  and 
unbroken  packages,  and  he  alleged  these  facts  as  ground  for  bis  dis- 
cbarge from  custody.  But  the  court  (Acheson,  J.,)  pointed  out  that 
the  constitutionality  of  the  laws  of  Pennsylvania  brought  in  question, 
as  they  affected  interstate  commerce,  could  be  tested  by  the  prisoner 
upon  bis  trial  in  the  state  court,  and  bis  defense  there  made,  and 
added :  ''It  is  not  to  be  doubted  that  that  court  will  recognize  the 
binding  force  upon  all  judicial  tribunals,  federal  and  state,  of  the 
decisions  of  the  supreme  court  of  the  United  States  in  the  cases  of 
Ltisy     Hardin^  and  Lyng  v.  Michigan,^  and  give  to  him  the  full 

»Carsta!rfy.  O'Donnel].  (Mms.)28N.  »Schandler  Bottling  Co.  v.  Welch,  42 

E.  Rep.  271.  Fed.  Rep.  561;  Tuchman  v.  Welch.  Id. 

»Sute  T.  Carrick,  (Iowa.)  48  N.  W.  548.   See  Woolstein  v.  Welch.  Id.  566. 

Rep.  808;  State  v.  IntozicatiDg  Liquors,  "  135  U.  S.  100,  10  Sup.  Ct.  Hep.  681. 

(Me.) 21  Aa  Rep.  840.   Compare  Lemp  U.  8.  161.  10  Sup.  Ct.  Rep.  725. 

Fullerton,  (lowaJ48  N.  W.  Rep.  1084 
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benefit  of  those  decisions."  The  application  was  therefore  refused.** 
Bat  in  a  case  in  the  federal  circuit  court  for  the  district  of  Kansas, 
where  the  facts  were  almost  precisely  similar,  Caldwell,  J.,  discharged 
the  eleven  persons  who  had  petitioned  that  court  for  relief  on  habecu 
corpus,  holding  that  as  they  had  a  right,  under  the  constitution  as 
interpreted  by  the  supreme  court,  to  make  the  sales  for  which  they 
were  arrested,  any  imprisonment  of  them  for  doing  that  act  was,  in 
the  language  of  the  habeai  corpus  act,  "in  violation  of  the  constitution 
of  the  United  States,**  and  illegal,  and  that  the  court  had  jurisdiction, 
and  was  bound,  to  discharge  any  person  so  illegally  held  in  custody.** 

§  74.   Effects  of  this  Decision. 

The  decision  in  the  case  of  Leisy  v.  Hardin — that  the  state  of  the 
law  was  such  as  to  allow  importers  to  sell  in  original  packages  with- 
out regard  to  the  laws  of  the  state — was  followed  by  immediate,  wide- 
spread,  and  most  pernicious  results.  Its  effect,  as  had  been  foreseen 
by  some  of  the  judges,  was  to  practically  annul  the  efforts  of  certain 
of  the  states  to  suppress  the  traffic  in  intoxicating  liquors.  The 
brewers  and  distillers,  recognizing  the  extent  of  the  protection  afforded 
to  them  by  this  construction  of  the  law,  hastened  to  establish  depots 
and  agencies  in  states  foreign  to  their  own,  and  especially  those  where 
prohibition  or  stringent  licensing  provisions  were  in  force,  and  there 
offered  for  sale  their  products  in  barrels,  kegs,  cases,  and  even  small 
bottles.  Several  portions  of  the  country,  where  the  greatest  advances 
towards  the  entire  suppression  of  the  traffic  had  previously  been  made, 
were  at  once  populated  with  ''original  package  saloons,"  and  thereby 
deluged  with  intoxicants,  and  the  officers  of  the  law  found  their  ener- 
gies paralyzed  by  the  claim  of  immunity  under  the  constitution. 
Various  appeals  were  made  to  the  courts  to  remedy  these  gross  abuses, 
and  they  exerted  their  jurisdiction  to  do  what  was  possible  towards 
checking  the  obnoxious  traffic.  In  the  first  place,  they  recognized 
and  announced  the  fact  that  although  the  state  statutes,  regulating 
the  sale  of  liquor,  might  be  so  general  in  their  terms  as  to  cover  sales 

» United  Stotei       Fiscus.  42  Fed.       m re  Beine.  42  Fed.  Rep.  545. 
Rep.  8»5. 
(104) 


Ch.  4]     LXQUOB  LBQIBLATION  AND  BSGUULTION  OV  GOMMEBCB.         §  74 


in  the  origiDal  packages  of  impo^tion,and  therefore,  under  the  decis- 
ion of  the  sapreme  court,  would  be  in  contravention  of  the  constitu- 
tion,  yet  that  decision  did  not  render  them  wholly  null  and  void,  but 
they  were  still  valid  and  operative  in  tbeir  application  to  all  other 
sales.*  Next  the  courts  were  vigilant  to  restrict  the  privilege  of  sell- 
ing in  original  imported  packages  to  such  persons  as  were  honestly 
and  in  good  faith  entitled  to  it.  It  was  held  that  when  a  sale  of 
intoxicating  liquors  was  admitted  or  proved  to  have  been  made  by 
defendants,  before  they  could  avail  themselves  of  the  protection 
afforded  by  the  interstate  commerce  clause  and  its  recent  interpreta- 
tion, they  must  show  (1)  that  they  were  foreign  importers  or  the 
agents  of  a  foreign  importer;  (2)  that  as  such  importers  or  agents 
they  received  an  importation  of  liquors  from  another  state  or  a  for- 
eign country ;  (3)  that  they  were,  as  such  importers  or  agents,  sell- 
ing this  importation  by  the  original  unbroken  package  in  which  it 
was  imported;  (4)  that  they  were  not  making  their  house  of  business 
a  tippling  concern  for  the  rendezvous  of  persons,  bringing  it  within 
the  police  power  of  the  state  to  declare  it  a  nuisance.*  Where  they 
claimed  to  be  agents  of  foreign  importers,  the  bona  fides  of  their 
agency  was  considered  a  question  to  be  referred  to  the  jury.'^  And 
where,  in  such  a  case,  the  defendant  failed  to  produce  any  contract 
of  agency,  or  the  testimony  of  the  importer,  or  any  other  evidence  of 
the  alleged  agency,  it  was  held  that  the  jury  were  justified  in  finding 
that  the  defense  was  not  set  up  in  good  faith.*  The  courts  did  not 
feel  justified  in  taking  the  me  of  the  package  as  any  criterion  of  the 
lawfulness  of  its  sale.*  But  they  insisted  that  it  could  be  sold  only 
in  the  form  and  shape  in  which  it  was  imported.  For  instance,  a 
sale  of  liquor  by  the  bottle,  by  one  who  imported  such  bottles  of  liq- 
uor in  boxes  with  closed  tops,  which  were  broken  open,  was  adjudged 
nnlawfuL*   Finally,  it  was  held  that  the  state  laws  prohibiting  the 

»Sute  y.  KIbling.  (Vt.)  22  Atl.  Rep.       »Comm.  v.  Pendergast,  138  Pa,  St. 
CIS.  Comm.  t.  GagDO.  (Maaa.)  26  N.  £.    683,  21  Atl.  Rep.  12. 
R^p.  449.  ^  In  re  Beine,  42  Fed.  Rep.  545. 

»dtat«  T.  Chapman,  (&  Dak.)  47  N.  Smith  v.  State,  (Ark.)  15  S.  W.  Rep. 
W.  Rep.  411.  882. 

Comm.  T.  Biihman,  188  Pa.  St.  639, 
21  AtL  Rep.  12L 

(105) 


LAW  OF  INTOZICATINO  LIQUORS. 


[Ch.  4 


sale  of  liqaor  to  minors  and  habitual  drunkards  were  applicable  to 
sales  in  original  packages  by  the  importer;  such  a  construction,  it 
was  thought,  did  not  render  such  laws  an  interference  with  interstate 
commerce.^ 

§  76.  What  Gonstitatea  an  Original  Package. 

As  many  unscrupulous  persons  sought  to  take  an  improper  advan- 
tage of  the  existing  state  of  the  law,  the  vigilance  of  the  state  authori- 
ties was  often  successful  in  detecting  and  punishing  frauds  and  eva- 
sions, especially  where  the  article  was  sold  in  such  a  shape  that  it 
oould  not  strictly  be  considered  an  ''original  package."  As  already 
stated,  the  courts  were  unwilling  to  say  that  the  size  of  the  package 
had  anything  to  do  with  the  question  of  its  protection  under  federal 
law.  In  a  case  where  boxes  containing  a  single  bottle  of  liquor  were 
shipped  singly  and  separately  as  so  many  distinct  packages  it  was 
said:  **It  is  not  perceived  why,  in  the  absence  of  a  regulation  by  con- 
gress to  the  contrary,  the  importer  may  not  determine  for  himself 
the  form  and  size  of  the  packages  he  puts  up  for  export.  The  idea 
that  small  packages  of  liquor  cannot  be  treated  as  original  packages, 
because  they  are  small,  springs  from  the  conviction  back  of  it  that 
liquor  in  any  form,  or  in  any  sized  package,  is  not  a  legitimate  sub- 
ject of  commerce.  That  question  is  put  at  rest  by  the  decision  of 
the  United  States  supreme  court,  until  congress  shall  act.  As  long 
as  packages  of  liquor  in  any  form  or  size  may  lawfully  be  sold  by 
the  importer  or  his  agent  in  a  prohibition  state,  the  size  of  the  pack- 
age is  not  of  much  consequence."^'  But  in  several  cases,  where  bot- 
tles of  whisky  or  beer  were  each  sealed  up  in  a  paper  wrapper,  and 
closely  packed  together  in  uncovered  wooden  boxes  furnished  by  the 
importer,  and  these  wooden  boxes  were  marked  to  the  address  of 
agents,  and  shipped  from  one  state  to  another,  it  was  held  that  the 
wooden  boxes,  and  not  the  bottles,  constituted  the  original  packages.^ 

«Comm.  V.  Zelt,  188  Pa.  St.  615.  21  Rep.  80:  State  v.  Chapman,  (S.  Dak.)47 

Atl.  Rep.  7;  Comm.  v.  Silverman,  138  N.  W.  Rep.  411;  Jn  re  Harmon.  43  Fed. 

Pa.  St  642.  21  AU.  Rep.  13.  Rep.  872;  AUen  v.  Black,  Id.  228;  Comm. 

«s  In  re  Beine,  42  Fed.  Rep.  545.  y.  Swihart,  138  Pa.  St.  629,  21  AtL  Rep. 

« Keith  V.  State.  (Ala.)  8  South.  Rep.  IL 
863;  Harrison     State,  (Ala.)  10  South. 

(106) 


Gh.  4]     IJQTOB  LEGISLATION  AND  BEGXTLATIOM  OF  COMMERCE.         §  77 

But  where  the  boxes  were  famished  by  the  carrier,  and  fastened  to 
the  oar,  so  as  virtually  to  become  a  part  of  it,  the  bottles  separately 
wrapped  and  directed  were  considered  the  original  packages.^ 

I  76.   Enactment  of  the  Wilson  Law. 

Neither  the  courts  of  justice  nor  the  other  state  authorities  had 
power  effectively  to  remedy  the  gross  abuses  above  described.  But 
it  had  been  strongly  hinted  by  the  supreme  court  that  relief  might 
be  sought  in  the  halls  of  congress.  Application  was  therefore 
made  in  that  quarter  and  with  such  wide-spread  and  genuine  impor- 
tanity  that  congresd  was  moved  to  activity,  and  enacted  a  statute, 
eommonly  called  the  "Wilson  law/'  directed  against  the  evils  com- 
plained of,  which  was  approved  August  8th,  1890, — within  four 
months  of  the  decision  of  the  supreme  court  which  brought  about 
this  state  of  affairs.  Its  terms  are  as  follows :  "That  all  fermented, 
distilled,  or  other  intoxicating  liquors  or  liquids  transported  into  any 
etate  or  territory  or  remaining  therein  for  use,  consumption,  sale,  or 
storage  therein,  shall  upon  arrival  in  such  state  or  territory  be  sub- 
ject to  the  operation  and  effect  of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  powers  to  the  same  extent  and 
in  the  same  manner  as  though  such  liquids  or  liquors  had  been  pro- 
duced in  such  state  or  territory,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  original  packages  or  other- 
wise." • 

§  77.    Constitutionality  of  Wilson  Law. 

The  constitutionality  of  the  statute  recited  in  the  preceding  sec- 
tion was  assailed,  soon  after  its  enactment,  on  the  ground  that, 

^  Keith  T.  State,  (Ala.)  8  South.  Rep.  contents  into  glasses  on  the  bar,  drink 

858.    In  a  case  in  Iowa  it  was  held  the  same,  and  leave  the  bottles  on  the 

that  a  person  who  keeps  a  saloon  with  bar,  is  a  seller  of  the  contents  of  orig- 

bar  and  fixtures,  receives  as  original  inal  packages,  and  not  the  original 

IMCkaget  bottles  of  beer  and  whisky,  packages  themselves.   Hopkins  v.  Lew- 

and  lelli  the  tame  over  his  bar  to  cus-  is,  (Iowa.)  51  N.  W.  Rep.  255. 

tomers  who  destroy  the  seals  or  wire  ^  Acts  of  5l8t  Congr..  Ist  Sess..  c.  728 

on  the  bottlet,  pull  the  corks,  pour  the  p.  313. 
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instead  of  being  an  exercise  by  congress  of  its  power  to  regulate  inter- 
state commerce^  it  was  an  nnlawfal  delegation  of  that  power  to  the 
several  states.  This  contention,  however,  was  not  sustained  by  the 
courts.  It  was  held  that  the  act  in  question  simply  defines  the  time 
when  imported  liquors  shall  become  sabject  to  state  control,  and  gives 
no  authority  to  the  states  to  legislate  upon  commerce.  Thus  it  was 
said:  ''The  act  declares  that  intoxicating  liquors  shall,  upon  arrival 
in  the  state  or  territory,  be  subject  to  the  operation  of  the  police  pow- 
ers of  the  state.  In  the  exercise  of  the  constitutional  power  to  regu- 
late foreign  and  interstate  commerce,  congress  has  declared  when 
such  imported  property  shall  become  sabject  to  the  state  laws.  The 
states  are  not  authorized  to  declare  when  such  importations  shall 
become  subject  to  state  control,  nor  can  the  states  in  any  manner 
change  or  affect  the  enactment  made  by  congress  upon  that  subject. 
Congress  can  at  any  time  change  or  abrogate  the  enactment  in  ques- 
tion, and  it  is  clearly  a  constitutional  exercise  of  the  power  conferred 
upon  congress.  It  is  apparent  to  every  one  that  at  some  time,  or 
upon  the  happening  of  some  event,  imported  property  loses  that  char- 
acter and  becomes  subject  to  the  laws  of  the  state,  and  it  is  for  con- 
gress, which  possesses  the  power  to  regulate  commerce,  to  define  the 
time  or  event  which  shall  have  the  effect  of  subjecting  importations 
to  state  control,  and  this  is  what  is  done  by  the  Wilson  bill  in  regard 
to  intoxicating  liquors. "  ^  In  course  of  time  this  question  came  before 
the  supreme  court  of  the  United  States,  and  it  was  there  held  that 
the  commercial  clause  in  the  constitution  did  not  guaranty  the  abso- 
lute freedom  of  interstate  commerce,  and  therefore  the  statute  in  ques- 
tion was  not  an  unconstitutional  restriction  upon  it.  And  farther, 
that  the  effect  of  the  act  was  to  subject  to  the  police  power  of  the 
state  certain  subjects  which  theretofore  were  excluded  from  its  oper» 
ation  by  reason  of  their  being  articles  of  interstate  commerce,  and  that 
the  act  was  not  a  delegation  to  the  states  of  the  power  to  regulate 
commerce,  nor  an  adoption  of  state  laws  as  such  regulation.^ 

^  In  re  Spickler.  43  Fed.  Kep.  G53;  In  ^  In  re  Rahrer,  140  U.  &  545,  11  Sup. 
re  Van  Vliet.  Id.  761;  State  v.  Fraser,    Ct.  Rep.  865. 

(N.  Dak.)  4«  N.  W.  Rep.  34a 
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I  78.   Operation  and  Effect  of  Wilson  Law. 

There  was  another  question  which  arose  in  connection  with  the 
Wilson  law,  and  which,  for  a  time,  threatened  to  cause  very  serious 
difficulty.  This  was  the  question  whether  its  effect  was  to  subject 
imported  liquors  immediately  to  the  existing  state  laws,  or  whether 
additional  legislation  by  the  states  was  needed  to  effect  its  purpose. 
A  decision  was  rendered  by  one  ol  the  federal  circuit  courts  that  the 
act  was  permissive  only,  and  not  mandatory  upon  the  states ;  that 
the  previous  state  laws,  in  their  application  to  imported  liquors,  were 
abeolntely  void  by  reason  of  their  unconstitutionality,  and  could  not 
be  brought  to  life  by  the  subsequent  removal  of  the  restriction ;  that 
in  effect,  therefore,  at  the  time  of  the  passage  of  the  Wilson  bill,  there 
was  no  law  in  any  state  to  prohibit  the  sale  of  imported  liquors  in 
the  original  packages ;  and  that,  unless  and  until  such  a  law  were 
enacted  in  any  given  state,  such  sales  might  continue  with  impunity. 
This  ruling,  however,  was  not  generally  approved  by  either  the  fed- 
eral or  state  courts.  On  the  contrary,  the  other  decisions  were  all  to 
the  effect  that,  immediately  upon  the  passage  of  the  act  of  congress,  the 
existing  state  laws  took  effect  upon  that  class  of  articles  from  which 
they  were  before  excluded,  and  required  no  re-enactment.^^  Still,  the 
doubt  raised  was  sufficiently  serious  to  cause  much  anxiety  in  several 
quarters.  And  it  is  on  record  that  one  state — Vermont — actually 
went  so  far  as  to  re-adopt  all  her  previous  liquor  legislation  by  a  gen- 
eral re^nacting  statute.^  But  when  the  decision  which  had  occabioned 


« In  r$  Rahror.  48  Fed.  Hep.  556,  Phil- 
t|M  and  Foster.  J  J. 

«  /»  re  Spickler,  48  Fed.  653;  In  re 
Van  Vlict.  Id.  761;  Comm.  v.  Calhane, 
<lfaaa.)  27  N.  £.  Rep.  881;  State  Fra- 
•er.  (N.  Dak.)  48  N.  W.  Rep.  843. 

AcU  Vt  1890,  No.  40.  This  act.  the 
re-eoacting  statute,  was  expressed  in 
ihe  following  terms:  Whereas  doubts 
ha?e  been  suggested  as  to  the  Talidity 
of  the  sutotes  of  this  state  heretofore 
enacted  relating  to  intoxicating  liquors 
or  liquids,  as  applied  to  such  liquors  or 


liquids  when  brought  into  the  state  un- 
der certain  circumstances;  and  whereas 
it  is  expedient  that  the  due  administra- 
tion of  justice  be  not  hindered,  de- 
layed, or  thwarted  by  such  doubts; 
therefore  it  is  hereby  enacted  by  the 
general  assembly  of  the  state  of  Ver- 
mont: Section  1.  That  the  statutes  of 
this  state  heretofore  enacted. and  which 
have  not  been  repealed,  and  each  and 
every  part  of  the  same,  relating  to  the 
subject  of  intoxicating  liquors  or  liq- 
uids, or  offenses  or  proceedings  having 
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the  doubt  came  before  the  sapreme  federal  tribana!,  it  was  there 
reversed,  and  the  qaestion  was  finally  pat  at  rest.  It  was  held  that 
the  decision  in  the  "original  package  case"  did  not  have  the  effect  to 
annul  the  state  laws,  or  make  them  absolutely  void,  and  consequently 
their  re-enactment  was  not  necessary  in  order  to  make  them  imme- 
diately operative  upon  imported  liquors  after  the  passage  of  the  Wil- 
son act."  Some  question  was  also  made  as  to  whether  the  act  of 
congress  withdrew  federal  obstruction  to  the  operation  of  state  laws 
in  respect  to  liquors  in  original  packages  which  were  in  the  state  at 
the  time  of  its  passage,  or  only  with  respect  to  such  liquors  as  shoald 
thereafter  be  imported.  But  it  was  held  that  "the  terms  of  the  enact- 
ment clearly  enforce  the  former  view,  and  limit  the  effect  of  the  regu- 
lations of  commerce  between  the  states  so  as  to  admit'of  the  operation 
of  state  regulations  of  the  liquor  traffic  upon  liquids  and  liquors  in 
original  packages  which  were  in  the  state  at  the  time  of  the  passage 
of  the  act,  as  well  as  upon  subsequent  importations.  The  withdrawal 


relation  to  any  such  liquors  or  liquids, 
be.  and  the  same  are  hereby,  re-enacted, 
and  are  hereby  declared  to  be  of  and  to 
have  full  force  and  effect  to  every  in- 
tent and  purpose,  in  the  same  manner 
and  with  the  same  effect  as  if  each  and 
every  such  statute  were  herein  repeated 
and  set  forth  in  detail. " 

w  In  re  Rahrer.  140  U.  8.  545.  11  Sup. 
Ct.  Hep.  865.  In  regard  to  the  point 
mentioned,  Fuller,  C.  J.,  observed:  "It 
is  said  that  by  the  decision  in  Leisy  v. 
Hardin.  [135  U.  8.  100.  10  8up.  Ct.  Rep. 
681,]  similar  state  laws  were  held  un- 
constitutional in  so  far  as  they  prohib- 
ited the  sale  of  liquors  by  the  importer 
in  the  condition  in  which  they  had  been 
imported.  .  .  .  This  was  far  from 
holding  that  the  statutes  in  question 
were  absolutely  void,  in  whole  or  in 
part,  and  as  if  they  had  never  been  en- 
acted. On  the  contrary,  the  decision 
did  not  annul  the  law,  but  limited  its 
operation  to  property  strictly  within 
the  jurisdiction  of  the  state.  .  .  . 
Congress  did  not  use  terms  of  permis- 
sion to  the  state  to  act,  but  simply  re- 
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moved  an  impediment  to  the  enforce- 
ment of  the  state  law  in  respect  to  im- 
ported packages  in  their  original  con- 
dition, created  by  the  absence  of  a  spe- 
cific utterance  on  its  part  It  imparted 
no  power  to  the  state  not  then  possessed, 
but  allowed  imported  property  to  fall 
at  once  upon  arrival  within  the  local 
Jurisdiction.  .  .  .  This  is  not  the 
case  of  a  law  enacted  in  the  anautbor- 
ized  exercise  of  a  power  exclusively 
confided  to  congress,  bat  of  a  law 
which  it  was  competent  for  the  state  to 
pass,  but  which  could  not  operate  upon 
articles  occupying  a  certain  situation 
until  the  passage  of  the  act  of  congress. 
That  act  in  terms  removed  the  obstacle, 
and  we  perceive  no  adequate  ground 
for  adjudging  that  a  re-enactment  of 
the  state  law  was  required  before  it 
could  have  the  effect  upon  imported, 
which  it  had  always  had  upon  domes- 
tic, property.  Jurisdiction  attached, 
not  in  virtue  of  the  law  of  congress, 
but  because  the  effect  of  the  latter  was 
to  place  the  property  where  JoriBdiction 
could  attach. " 


Ch.  4]     UQUOB  LBOIBLATION  AND  BEGULATIOll  OF  OOMMSBCS.         §  79 


of  federal  regnktions  applies  to  all  liqaors  'transported' — ^not  raoh 
only  at  ehall  be  transported — 'into  the  state,  or  remaining  therein 
for  use/  ete.*" 

I  79.  Biflorlmlnation  against  Gltiaeiui  and  Produota  of 

Other  States. 

We  haye  already  had  oeeasion  to  examine  into  the  Talidity  of  state 
Uqnor  laws  which  made  discriminations  against  the  prodoots  or  the 
eitisens  of  other  states.  In  an  earlier  section  it  was  shown  that  a 
discrimination  against  goods  coming  from  a  sister  state— as  where 
the  statute  permits  the  sale  of  wine  made  from  grapes  grown  within 
the  state,  but  prohibits  the  sale  of  that  coming  from  abroad — is  not 
defensible  as  a  police  regulation,  bat  is  an  onoonstitntional  restrio* 
tion  upon  interstate  commerce;  and  that  the  same  objection  applies, 
with  equal  force,  to  the  case  of  a  tax  imposed  by  a  state  statate  upon 
a  business  or  occupation,  which  necessarily  discriminates  against  the 
introduction  and  sale  of  the  products  of  another  state  or  against  its 
eitisens.**  The  latest  rulings  of  the  United  States  supreme  oourt  are 
in  afBrmance  of  these  principles.** 

«  Tinker  t.  State.  (Ala.)  8  South.  Rap.  m  Lyng  t.  Michigan,  18S  U.  a  161, 10 
814  Sop.  Ct  Rep.  786. 

n  Supra,  g  44,  and  cases  cited. 
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S  80.   Nature  and  Terms  of  Prohibitory  Laws. 

The  system  of  liqaor  legislation  known  as  "prohibition,"  now  in 
force  in  several  of  the  states,  is  the  most  stringent  and  severe  of  the 
▼arioQS  statutory  plans  by  which  it  has  been  attempted  to  suppress 
the  evils  of  intemperance.  Instead  of  merely  regulating  or  restrict- 
ing the  sale  and  drinking  of  intoxicants,  it  professes  to  banish  them 
entirely  from  the  state,  save  for  a  few  indispensable  purposes.  It 
makes  intoxicating  liquor  an  outlaw,  and  the  sale  or  furnishing  of  it 
by  one  man  to  another  a  crime.  To  this  end,  a  prohibitory  law  com- 
monly provides  that  no  person  within  the  state  shall  manufacture, 
keep  for  sale,  sell,  give,  or  furnish  to  another  any  intoxicating  liquor. 
This  is  subject  to  the  proviso  that  licensed  druggists  and  town  agents 
may  sell  for  certain  uses,  generally  specified  as  "medicinal,  mechan- 
ical, scientific,  and  sacramental."  And  manufacturers'  licenses  are 
sometimes  granted,  under  the  condition  that  they  may  only  sell,  at 
wholesale,  to  such  druggists  and  town  agents.  To  secure  the  enforce- 
ment of  these  provisions,  such  acts  as  the  following  are  made  criminal : 
Sales  by  unlicensed  persons  for  any  purpose,  and  by  holders  of  per- 
mits fur  any  other  than  the  excepted  purposes;  keeping  liquor  for 
illegal  sale;  maintaining  a  nuisance  in  the  shape  of  a  house  kept  for 
illegal  sales  of  liquor;  being  a  "common  seller;"  leasing  a  house  to 
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be  used  at  a  liqaor  shop;  advertising  the  sale  of  liquor  as  a  beyerage. 
Further  to  facilitate  the  enforcement  of  the  law,  there  are  provision! 
for  warrants  to  search  suspected  places  for  contraband  liquors  and 
authorising  their  seisure  and  confiscation;  provisions  for  the  abate* 
ment  of  nuisances;  provisions  invalidating  contracts  for  the  sale  of 
liquor  and  authorizing  the  recovery  of  money  paid  under  such  con« 
tracts;  and  provisions  in  regard  to  the  evidence  on  prosecutions  under 
the  act,  intended  to  aid  in  securing  convictions.  It  will  thus  be  seen 
that  the  terms  of  a  prohibitory  law  are  of  the  most  drastic  character. 
The  system,  for  greater  security  against  change,  has  been  incorpo- 
rated into  the  constitutions  of  some  of  the  states.  In  others,  it  is 
merely  adopted  by  an  act  of  the  legislature. 

§  8L   Conatltatlonality  of  Prohlbitioii. 

It  may  be  stated,  in  general  terms,  as  well  settled  by  authority, 
that  it  is  within  the  power  of  a  state  to  absolutely  prohibit  the  man« 
ufacture  and  sale,  within  its  borders,  of  mtozicating  liquors  as  a 
beverage,  either  by  statute  or  constitutional  enactment,  and  such  pro- 
hibition is  a  lawful  exercise  of  its  police  power  and  is  not  open  to 
constitutional  objection,  either  on  considerations  of  natural  right  or 
of  the  specific  limitations  of  state  power.^  Laws  of  this  character 
might  be  invalidated  by  peculiar  and  unlawful  provisions.  Thus,  in 
Indiana,  at  an  early  day,  a  law  was  held  to  be  unconstitutional  which 
prohibited  the  manufacture  of  liquor,  except  for  the  government,  to 
be  sold  by  it  as  a  medicine,  and  forbade  its  sale  or  use  as  a  beverage 
by  any  private  person.  It  was  said  that  the  government  invades  the 
faculties  of  industry  possessed  by  individuals,  when  it  attempts  to 


'License  Cases.  5  IIow.  504;  Barte 
meyer  t.  Iowa.  18  Wall.  139;  Beer  Co. 
T.  Massachusetts.  97  U.  S.  25;  Foster 
Kansas.  112  U.  S.  201.  5  Sup.  Ct.  Hep. 
8;  Mugler  t.  Kansas.  123  U.  S.  623.  9 
Sup.  Ct.  licp.  278;  Jn  re  Brosnahan.  18 
Fed.  Hep.  62;  State  Bradley.  26  Fed. 
Kep.  289;  Metropolitan  Boanl  of  Excise 
▼.  Barrie.  34  N.  Y.  6.')7;  People  Quant. 
2  Park.  (N.  V.)410.  Perdue  t.  Ellis.  18 
Ga.  586;  Anderson     Comm.,  13  Bush. 

IXTox.l.ly. — 8 


485;  Stickrod  t.  Comm..  86  Ky.  385.  5  a 
W.  Rep.  580;  State  Muffler.  89  Kan. 
252.  44  Am.  Hep.  684;  Jones  t.  People. 
14  111.  196;  Santo  v.  Sute.  2  Iowa.  165. 
68  Am.  Dec.  487;  SUte  ▼.  Donehey.  8 
Iowa.  896;  McLane  Leicht,  69  Iowa. 
401.  29  N.  W.  Rep.  827;  Jordan  t.  Dis- 
trict Court.  74  Iowa.  762. 88  N.  W.  Hep. 
430;  Cordon  v.  State.  46  Ohio  St.  607.  S8 
N.  E.  Hep.  68;  People  Gallaffber.  4 
MidL244. 
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appropriate  to  itself  any  particalar  branohes  of  industry  or  any 
business  which  is  not  of  a  public  and  general  character.'  This  decis- 
ion may  very  possibly  have  been  right  on  the  particular  facts.  But, 
as  above  stated,  the  constitutionality  of  prohibitory  laws  framed  on 
the  lines  we  have  already  indicated,  is  now  settled  beyond  all  question. 
In  Ohio,  the  constitution  contains  a  pecaliar  provision  that  "no  license 
to  traffic  in  intoxicating  liquors  shall  hereafter  be  granted  in  this 
state,  bat  the  general  assembly  may,  by  law,  provide  against  the 
evils  resulting  therefrom."  This  clause,  it  is  held,  does  not,  by 
implication,  prevent  tbe  enactment  of  prohibitory  legislation.'  Hav- 
ing asserted  the  validity  of  such  laws  in  general  terms,  we  shall  now 
proceed  to  take  up  the  various  arguments  which  have  been  urged 
against  their  constitutionality,  and  examine  each  in  detail,  in  the 
light  of  the  adjudged  cases. 

§  82.  Abridgment  of  Bights  of  Citizenship. 

It  has  been  argued  that  prohibitory  legislation,  since  it  denies  to 
all  persons,  save  the  few  excepted,  the  right  to  engage  in  the  manu- 
facture or  sale  of  intoxicants,  is  obnoxious  to  the  provision  of  the 
fourteenth  amendment  that  ''no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  and  immunities  of  citizens  of 
the  United  States.''  But  this  contention  is  repudiated  by  the  authori- 
ties. The  liquor  traffic  is  nowhere  in  this  country  recognized  as  a 
lawful  business,  except  as  permitted  and  regulated  by  positive  law. 
It  is  not  an  avocation  which  every  man  has  a  natural  right  to  pursue. 
It  does  not  stand  on  tbe  same  level  with  such  occupations  as  are  use- 
ful to  the  community  or  beneficial  to  the  trade  and  commerce  of  tbe 
country.  On  the  contrary  it  is  pernicious  in  its  effects,  and  is  prop- 
erly subject  to  regulation  under  the  police  power.  It  is  in  no  sense, 
therefore,  a  privilege  or  immunity  such  as  is  secured  by  the  consti- 
tution.^   As  remarked  by  Mr.  Justice  Miller,  "no  case  has  held  that 

s Herman  t.  SUte.  8  Ind.  545.  temeyer  v.  Iowa.  18  Wall.  129;  Barbier 

•Gordon     Stale.  46  Ohio  St.  607.  28  v.  Connolly.  118  U.  S.  27.  5  Sup.  Ct 

N.  £.  Rep.  68;  Miller  v.  State.  3  Ohio  Rep.  357;  Crowley  v.  Christensen.  187 

St.  475.  U.  S.  86.  11  Sup.  Ct  Rep.  18. 
<  In  re  HooTer.  80  Fed.  Rep.  51;  Bar- 
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sach  a  law  was  void  as  violating  the  privileges  or  immanities  of  oiti« 
zens  of  a  state  or  of  the  United  States.  If,  however,  sach  a  proposi- 
tion is  serioasly  arged,  we  think  that  the  right  to  sell  intoxicating 
liquors,  so  far  as  such  a  right  exists,  is  not  one  of  the  rights  growing 
out  of  citizenship  of  the  United  States,  and  in  this  regard  the  case 
falls  within  the  principles  laid  down  by  this  ooort  in  the  Slaughter 
House  Cases,  [16  Wall.  36.]- • 

§  83.   Taking  Property  without  Due  Prooess  of  Law. 

The  most  serious  and  weighty  objections  to  the  validity  of  pro« 
hibitory  legislation  have  been  such  as  regarded  its  effect  apon  righta 
and  property  in  existence  at  the  time  of  its  enactment.  Such  a  law, 
as  a  rule,  saves  no  privileges  previously  acquired,  makes  no  excep- 
tion  in  favor  of  the  disposition  of  liquor  existing  in  the  state  at  its 
passage,  and  although  it  practically  destroys  the  value  of  such  liq- 
uor, as  also  of  breweries  and  distilleries  then  in  operation,  yet  pro- 
vides  no  compensation  for  their  owners.  Tet  it  is  settled,  by  the 
immense  preponderance  of  authority,  that  if  a  state,  by  statute  or 
constitutional  provision,  entirely  prohibits  the  manufacture  and  sale 
of  intoxicating  liquors  within  its  jurisdiction,  such  enactment  is  not 
constitutionally  objectionable  on  the  ground  of  its  "depriving**  persons 
affected  of  their  "property  without  due  process  of  law,"  notwith- 
standing  its  effect  may  be  to  destroy  a  business  theretofore  lawful,  and 
seriously  to  impair  the  value  of  property  held  at  the  time  and  adapted 
to  the  continuance  of  such  business,  and  that  without  compensation.* 
Though  some  slight  doubt  of  the  correctness  of  this  view  was 


^Barlemeyer  v.  Iowa.  18  Wall.  129. 

133. 

•Mugler  Kansaa.  123  U.  S.  623.  8 
Sup.  Ct.  Hep.  273.  Kidd  v.  Pearson.  128 
U.  .S.  1.  «  Sup.  (1.  Hep.  6;  Tannery. 
Alliance.  21)  Fed  Hep.  m,  Weil  v.  Cal- 
boun.  25  Fed.  Rep.  HO-');  Kcssinger  v. 
lliukboute.  27  F>d.  Rep.  Savage 
V.  C  <.mra..  H4  Va.  582.  5  8.  E.  Rep.  565: 
Menken  v.  Atlanta.  78  (Ja.  668.  2  a 
£.  Rep.  559;  Prohibitory  Amendment 


Cases.  24  Kans.  TOO;  Heck  ▼.  State.  44 

Ohio  St.  536.  9  N.  £.  Rep  805;  Moore 
T.  Indianapolis.  120  Ind.  483.  23  N.  E. 
Rep.  424:  McLane  I^icht.  69  Iowa, 
401.  29  N.  W.  Rep.  327;  Kaufman 
Dostal.  73  Iowa.  691.  36  N.  W.  Rep.  648; 
Drake  t.  Jordan.  73  Iowa,  707,  86  N.  W. 
Rep.  653;  Shear  Bolinger.  74  Iowa. 
757.  37  X.  W.  Rep.  164;  Cooley,  ConsU 
Lim.  584. 
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expressed  in  some  of  its  earlier  decisions,^  the  sapreme  court  of  the 
United  States  has  now  explicitly  adopted  it»  and  the  question  must 
therefore  be  regarded  as  finally  pat  at  rest.*  So  stands  the  lavtr. 
Yet  the  application  of  this  rule  is  sometimes  productive  of  great  hard- 


^Bartemeyer  Iowa.  18  Wall.  129, 
187.  per  Field.  J. 

sMugler  V.  EaiiBas.  128  U.  8.  623.  8 
Sup.  Ct  Rep.  278.  In  this  case  the  gen- 
eral question  presented  was.  whether 
the  prohibition  statutes  of  Kansas  of 
1881  and  188 1  were  in  conflict  with  that 
clause  of  the  fourteenth  amendment 
which  provides  that  "no  state  shall 
make  or  enforce  any  law  which  shall 
abridge  the  priTileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process 
of  law. "  Mr.  Justice  Harlan,  who  de- 
livered the  opinion  of  the  court,  after 
thus  stating  the  question  to  be  deter- 
mined, observed:  ''That  legislation  by 
a  state  prohibiting  the  manufacture 
within  her  limits  of  intoxicating  liq- 
uors, to  be  there  sold  or  bartered  for 
general  use  as  a  beverage,  does  not 
necessarily  infringe  any  right,  privi- 
lege, or  immunity  secured  by  the  con- 
stitution of  the  United  States,  is  made 
clear  by  the  decisions  of  this  c(^rt.  ren- 
dered before  and  since  the  adoption  of 
the  fourteenth  amendment,  to  some  of 
which,  in  view  of  the  questions  to  be 
presently  considered,  it  will  be  well  to 
refer."  The  learned  judge  then  pro- 
ceeded to  review  the  Liceuse  Cases,  5 
How.  504;  Bartemeyer  v.  Iowa.  18  Wall. 
129;  Beer  Co.  v.  MassachusetU,  97  U. 
&  25;  and  Foster  v.  Kansas,  112  U.  & 
201.  5  Sup.  Ct  Rep.  8,  and  continued: 
"It  is,  however,  contended  that  al- 
though the  state  may  prohibit  the  manu- 
facture of  intoxicating  liquors  for  sale 
or  barter  within  her  limits,  for  general 
use  as  a  beverage.  '  no  convention  or 
legislature  has  the  right,  under  our  form 
of  government,  to  prohibit  any  citizen 
from  manufacturing  for  his  own  use, 
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or  for  export  or  storage,  any  article  of 
food  or  drink  not  endangering  or  af- 
fecting the  rights  of  others. '  The  argu- 
ment made  in  support  of  the  first  branch 
of  this  proposition,  briefly  stated,  is. 
that  in  the  implied  compact  between 
the  state  and  the  citizen,  certain  rights 
are  reserved  by  the  latter  which  are 
guarantied  by  the  constitutional  pro- 
vision protecting  persons  against  being 
deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  and  with 
which  the  state  cannot  interfere;  that 
among  those  rights  is  that  of  manu- 
facturing for  one's  use  either  food  or 
drink;  and  that  while,  according  to  the 
doctrines  of  the  commune,  the  state 
may  control  the  tastes,  habits,  dress, 
food,  and  drink  of  the  people,  our  sys- 
tem of  government,  based  upon  the  in- 
dividuality and  intelligence  of  the  citi- 
zen, does  not  claim  to  control  him,  ex- 
cept as  to  his  conduct  to  others.  leaving 
him  the  sole  judge  as  to  all  that  only 
affects  himself. 

"It  will  be  observed  that  the  proposi- 
tion, and  the  argument  made  in  support 
of  it.  equally  concede  that  the  right  to 
manufacture  drink  for  one's  personal 
use  is  subject  to  the  condition  that  such 
manufacture  does  not  endanger  or  af- 
fect the  rights  of  others.  If  such  man- 
ufacture does  prejudicially  affect  the 
rights  and  interests  of  the  community, 
it  follows,  from  the  very  premises 
stated,  that  society  has  the  power  to 
protect  itself,  by  legislation,  against  the 
injurious  consequences  of  that  business. 
As  was  said  in  Munn  v.  Illinois.  94  U.  S. 
113.  124.  while  power  does  not  exist 
in  the  whole  people  to  control  rights 
that  are  purely  and  exclusively  private, 
government  may  require  'each  citizen 
to  10  conduct  himself,  and  so  use  his 


Ch.  5] 


PBOHIBmON. 


ship.  For  example,  in  a  ease  in  the  federal  oironit  oonrt  for  the  dis- 
trict of  Kansas,  i^*  appeared  that  the  defendants  bad  erected  a  brew- 
ery  in  that  state,  which,  with  its  machinery  and  fixtures,  was  designed 
and  adapted  for  the  making  of  beer,  and  for  nothing  else.    For  such 


own  property,  aa  not  unnecessarily  to 
is  J  are  another. ' 

'*Bot  by  whom,  or  by  what  authority, 
ii  it  to  be  determined  whether  the  man- 
afactnre  of  particular  articles  of  drink, 
either  for  general  use  or  for  the  per- 
sonal ate  of  the  maker,  will  injuriously 
affect  the  public?  Power  to  determine 
such  qoestions,  so  as  to  bind  all.  must 
exist  somewhere;  else  society  will  be  at 
the  mercy  of  the  few,  who,  regarding 
only  their  own  appetites  or  passions, 
may  be  willing  to  imperil  the  peace  and 
tecority  of  the  many.  proTided  only 
they  are  permitted  to  do  as  they  please. 
Under  oar  system,  that  power  is  lodged 
with  the  legislative  branch  of  the  gov- 
ernment. It  belongs  to  that  depart- 
ment to  exert  what  are  known  as  the 
police  powers  of  the  state,  and  to  deter- 
mine, primarily,  what  measures  are  ap- 
propriate or  needful  for  the  protection 
of  the  public  morals,  the  public  health, 
or  the  public  safety. 

"It  does  not  at  all  follow  that  every 
statute  enacted  ostensibly  for  the  pro- 
motion of  these  ends  is  to  be  accepted 
as  a  legitimate  exertion  of  the  police 
powers  of  the  state.  There  are.  of  ne- 
cessity, limits  beyond  which  legislation 
cannot  rightfully  go.  While  every  pos- 
sible presumption  is  to  be  indulged  in 
favor  of  the  validity  of  a  statute.  (Sink- 
ing Fond  Cases.  99  U.  S.  700.  718.)  the 
courts  must  obey  the  constitution, 
rather  than  the  law  making  department 
of  government,  and  must,  upon  their 
own  responsibility,  determine  whether, 
in  any  particular  case,  these  limits  have 
been  passed.  *  To  what  purpose.'  it  was 
said  in  Marbnry  v.  Madison.  1  Cranch, 
187.  176,  'are  powers  limited,  and  to 
what  purpose  is  that  limitation  commit- 
ted to  writing,  if  these  limits  may  at  any 


time  be  passed  by  those  intended  to  be 
restrained?  The  distinction  between 
a  government  with  limited  and  unlim- 
ited powers  is  abolished,  if  those  limits 
do  not  confine  the  persons  on  whom 
they  are  imposed,  and  if  acts  prohibited 
and  acts  allowed  are  of  equal  obliga- 
tion.' The  courts  are  not  bound  by 
mere  forms,  nor  are  they  to  be  misled 
by  mere  pretenses.  They  are  at  liberty 
— indeed  they  are  under  a  solemn  duty 
—to  look  at  the  substance  of  things, 
whenever  they  enter  upon  the  inquiry 
whether  the  legislature  has  transcended 
the  limits  of  its  authority.  If,  there- 
fore, a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  has 
no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of 
rights,  secured  by  the  fundamental  law. 
it  is  the  duty  of  the  courts  to  so  ad- 
Judge,  and  thereby  give  effect  to  the 
constitution. 

"Keeping  in  view  these  principles,  as 
governing  the  relations  of  the  judicial 
and  legislative  departments  of  govern- 
ment with  each  other,  it  is  difficult  to 
perceive  any  ground  for  the  judiciary 
to  declare  that  the  prohibition  byKansaa 
of  the  manufacture  or  sale,  within  her 
limits,  of  intoxicating  liquors  for  gen- 
eral use  there  as  a  beverage,  is  not  fairly 
adapted  to  the  end  of  protect! Dg  thc- 
community  against  the  evils  which  con 
fessedly  result  from  the  excessive  uso 
of  ardent  spirits.  There  is  no  justifica- 
tion for  holdini^  that  the  state,  under 
the  guise  merely  of  police  regulntions. 
is  here  aiming  to  dejjrive  the  citizen  of 
h:H  constitutional  rights:  for  we  can- 
not shut  out  of  view  the  fact,  within  the 
knowledije  of  all.  that  the  public  health, 
the  public  morals,  and  the  public  safety 

(117) 


LAW  OF  INTOXIOATINa  LIQUORS. 


[Ch.  6 


purpose  it  was  worth  $50,000;  for  any  other  parpose,  not  more  than 
$5,000.  At  the  time  the  bailding  was  erected,  the  making  of  beer 
was  lawful.  Bat  afterwards,  a  constitntional  amendment  was 
adopted  prohibiting  its  manufactnre  except  for  medical  and  mechan- 


maj  be  endangered  by  the  use  of  in- 
toxicating drinks;  nor  the  fact,  estab- 
lished by  statistics  accessible  to  eTery 
one,  that  the  idleness,  disorder,  pau- 
perism, and  crime  existing  in  the  coun- 
try are.  in  some  degree  at  least,  tracea- 
ble to  this  eviL  If.  therefore,  a  state 
deems  the  absolute  prohibition  of  the 
manufacture  and  sale,  within  her  limits, 
of  intoxicating  liquors  for  other  than 
medical,  scientific,  and  manufacturing 
purposes,  to  be  necessary  to  the  peace 
and  security  of  society,  the  courts  can- 
not, without  usurping  legislatiTC  func- 
tions, override  the  will  of  the  people  as 
thus  expressed  by  their  rhoften  repre- 
sentatiTes.  They  have  nothing  to  do 
with  the  mere  policy  of  legislation. 
Indeed,  it  is  a  fundamental  principle  In 
our  institutions,  indispensable  to  the 
preserTation  of  public  liberty,  that  one 
of  tbe  separate  departments  of  govern- 
ment shall  not  usurp  powers  committed 
by  the  constitution  to  another  depart- 
ment And  so,  if.  in  tbe  judgment  of 
the  legislature,  the  manufacture  of  in- 
toxicating liquors  for  the  maimer's  own 
use.  as  a  beverage,  would  tend  to  crip- 
ple, if  it  did  not  defeat,  the  effort  to 
guard  the  community  against  tbe  evils 
attending  the  excessive  use  of  such 
liquors,  it  is  not  for  the  courts,  upon 
their  views  as  to  what  is  best  and  safest 
for  the  community,  to  disregard  the 
legislative  determination  of  that  ques- 
tion. So  far  from  such  a  regulation 
having  no  relation  to  the  general  end 
sought  to  be  accomplished,  the  entire 
scheme  of  prohibition  as  embodied  in 
the  constitution  and  laws  of  Kansas 
might  fail,  if  the  right  of  each  citizen 
to  manufacture  intoxicating  liquors  for 
his  own  use  as  a  beverage  were  recog 
nized.   Such  a  right  does  not  inhere  in 
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citizenship.  Nor  can  it  be  said  that 
government  interferes  with  or  impairs 
any  one's  constitutional  rights  of  lib- 
erty or  of  property,  when  it  deter- 
mines that  the  manufacture  and  sale  of 
intoxicating  drinks,  for  general  or  indi- 
vidual use  as  a  beverage,  are,  or  may 
become,  hurtful  to  society,  and  consti 
tute  therefore  a  business  in  which  no 
one  may  lawfully  engage.  Those  rights 
are  best  secured,  in  our  government, 
by  the  observance,  upon  tbe  part  of  all. 
of  such  regulations  as  are  established 
by  competent  authority  to  promote  the 
common  good.  No  one  may  rightfully 
do  that  which  the  law-making  power, 
upon  reasonable  grounds,  declares  to 
be  prejudicial  to  the  general  welfare. 

'*This  conclusion  is  unavoidable,  un- 
less the  fourteenth  amendment  of  the 
constitution  takes  away  from  the  states 
of  the  Union  those  powers  of  police 
that  were  reserved  at  the  time  the  orig- 
inal constitution  was  adopted.  But 
this  court  has  declared,  upon  full  con- 
sideration, in  Barbier  t.  Connolly,  113 
U.  S.  27.  81.  6  Sup.  Ct.  Rep.  857,  that 
the  fourteenth  amendment  had  no  such 
effect.  After  observing,  amonsr  other 
things,  that  that  amendment  forbade  the 
arbitrary  deprivation  of  life  or  liberty, 
and  the  arbitrary  spoliation  of  property, 
and  secured  equal  protection  to  all  un- 
der like  circumstances,  in  respect  as 
well  to  their  personal  and  civil  rights 
as  to  their  acquisition  and  enjoyment  of 
property,  the  court  said:  '  But  neither 
the  amendment— broad  and  compre- 
hensive as  it  is— nor  any  other  amend- 
ment, was  designed  to  interfere  with 
the  power  of  the  state,  sometimes 
termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  or- 
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ieal  purposes.  Even  tor  these  purposes  a  permit  was  required,  which 
the  defeudants  were  unable  to  obtain.  And  they  were  thereupon 
absolutely  enjoined,  by  the  state  court,  from  the  manufacture  of  beer. 
On  this  rtata  of  facts.  Judge  Brewer,  delivering  a  very  able  and 


der  of  the  people,  and  to  legislate  so  as 
to  increase  the  industries  of  the  state, 
develop  its  resources,  and  add  to  its 
wealth  and  prosperity.' 

"  Undoubtedly  the  state,  when  provid- 
ing by  legislation  for  the  protection  of 
the  public  health,  the  public  morals,  or 
the  public  safety,  is  subject  to  the  par- 
amount authority  of  the  constitution  of 
the  United  States,  and  may  not  violate 
right!  secured  or  guarantied  by  that  in- 
•tmment,  or  interfere  with  the  execu- 
tion of  the  powers  confided  to  the  gen- 
eral government  Henderson  v.  Mayor 
of  New  York.  93  U.  S.  259;  Railroad  Co. 
V.  Hoses.  95  U.  8.  465;  New  Orleans 
Gaa  Co.  t.  Louisiana  Light,  etc.,  Co., 
115  U.  &  eSO.  6  Sup.  Ct.  Rep.  253;  Wall- 
ing V.  Michigan.  116  U.  S.  446.  6  Sup. 
Ct.  Rap.  454:  Tick  Wo  v.  Hopkins.  118 
U.  8.  356,  6  Sup.  Ct  Rep.  1064;  Mor- 
gan's Steam-Ship  Co.  V.  Louisiana  Board 
of  Health.  118  U.  8.  455.  6  Sap.  Ct.  Rep. 
1114. 

*Upon  this  ground — if  we  do  not  mis- 
apprehend the  position  of  defendants- 
it  is  contended  that,  as  the  primary  and 
principal  use  of  beer  is  as  a  beverage; 
m»  their  respective  breweries  were  erect- 
ed when  it  was  lawful  to  engage  in  the 
manufacture  of  beer  for  every  purpose; 
as  such  establishments  will  become  of 
BO  value  as  property,  or  at  least  will  be 
materially  diminished  in  value,  if  not 
employed  in  the  manufacture  of  beer, 
for  every  purpose:  the  prohibition  up- 
on their  being  so  employed  is.  in  effect, 
a  taking  of  property  for  public  use 
without  compensation,  and  depriving 
the  citizen  of  his  property  without  due 
procesa  of  law.  In  other  words,  al- 
though the  state,  in  the  exercise  of  her 
police  powers,  may  lawfully  prohibit 
thm  manafactore  and  sale,  within  her 


limits,  of  intoxicating  liquors  to  be  used 
as  a  bevera<;e.  legislation  having  that 
object  in  view  cannot  be  enforced 
against  those  who  at  the  time  happen 
to  own  property  the  chief  value  of 
which  consists  in  its  fitness  for  such 
manufacturing  purposes,  unless  com- 
pensation is  first  made  for  the  diminu- 
tion in  the  value  of  their  property  re- 
sulting from  such  prohibitory  enact- 
ments. 

"This  interpretation  of  the  four- 
teenth amendment  is  inadmissible.  It 
cannot  be  supposed  that  the  states  in- 
tended, by  adopting  that  amendment, 
to  impose  restraints  upon  the  exercise 
of  their  powers  for  the  protection  of 
the  safety,  health,  or  morals  of  the 
community.  .  .  .  The  principle  that  no 
person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law 
was  embodied,  in  substance,  in  the  con- 
stitutions of  nearly  all.  if  not  all,  of  the 
states  at  the  time  of  the  adoption  of 
the  fourteenth  amendment,  and  it  has 
never  been  regarded  as  incompatible 
with  the  principle,  equally  vital,  be- 
cause essential  to  the  peace  and  safety 
of  society,  that  all  property  in  this 
country  is  held  under  the  implied  obli- 
gation that  the  owner's  use  of  it  shall 
not  be  injurious  to  the  community.** 
In  illustration  of  this  principle,  the 
court  then  proceeded  to  examine  the 
cases  of  Patterson  v.  Kentucky.  97  U. 
8.  501:  Fertilizing  Co.  v.  Hyde  Park.  97 
U.  8.  659:  Pumpelly  v.  Green  Bay  Co., 
18  Wall.  166.  Resuming  the  argument, 
the  learned  judge  observed:  "A  pro- 
hibition simply  upon  the  use  of  prop- 
erty for  purposes  that  are  declared,  by 
valid  legislation,  to  be  injurious  to  the 
health,  morals,  or  safety  of  the  commu- 
nity, cannot  in  any  just  sense  be  deemed 
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strongly  reasoned  opinion,  held  that  the  law  in  question,  in  its  dete- 
riorating effect  upon  the  valae  of  the  defendants'  property,  was 
unconstitutional  and  void.*  But  this  decision,  in  the  light  of  the 
adjudications  already  cited,  was  wrong.  And  indeed  the  courts 
generally  agree  that  "there  is  a  broad  distinction  between  the  taking 
of  property  under  the  power  of  eminent  domain  for  a  public  use,  and 
the  incidental  injury  or  inconvenience  which  results  to  property  or 
business  on  account  of  the  exertion  of  the  police  power  of  the  state, 
when  its  purpose  is  the  promotion  of  the  public  welfare.  In  the 
former  case,  compensation  must  be  made;  in  the  latter,  no  such 


a  taking  or  an  appropriation  of  prop- 
erty for  the  public  benefit.  Bach  legis- 
lation does  not  disturb  the  owner  in 
the  control  or  use  of  his  property  for 
lawful  purposes,  nor  restrict  his  right 
to  dispose  of  it,  but  is  only  a  declara- 
tion by  the  sUte  that  its  use  by  any 
one,  for  certain  forbidden  purposes,  is 
prejudicial  to  the  public  interests.  Nor 
can  legislation  of  that  character  come 
within  the  fourteenth  amendment  in 
any  case,  unless  it  is  apparent  that  its 
real  object  Is  not  to  protect  the  com- 
munity or  to  promote  the  general  well 
being,  but,  under  the  guise  of  police 
regulation,  to  deprive  the  owner  of  his 
liberty  or  property  without  due  process 
of  law.  The  power  which  the  states 
have  of  prohibiting  such  use  by  indi- 
viduals of  their  property  as  will  be  prej- 
udicial to  the  health,  the  morals,  or 
the  safety  of  the  public  is  not— and 
consistently  with  the  existence  and 
safety  of  organized  society  cannot  be — 
burdened  with  the  condition  that  the 
state  must  compensate  such  individual 
owners  for  pecuniary  losses  they  may 
sustain,  by  reason  of  their  not  being 
permitted,  by  a  noxious  use  of  their 
property,  to  Inflict  injury  upon  the 
community.  The  exercise  of  the  police 
power  by  the  destruction  of  property 
which  Is  itself  a  public  ouisanco.  or  the 
prohibition  of  its  use  in  a  particuhir 
way.  whereby  its  value  becomes  depre- 
ciated. Is  very  different  from  taking 
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property  for  public  use.  or  from  de- 
priving a  person  of  his  property  with- 
out due  process  of  law.  In  the  one 
case,  a  nuisance  only  is  abated;  in  the 
other,  unoffending  property  is  taken 
away  from  an  innocent  owner. 

"It is  true  that  when  the  defendants 
in  these  cases  purchased  or  erected 
their  breweries,  the  laws  of  the  sUte 
did  not  forbid  the  manufacture  of  in- 
toxicating liquors.  But  the  state  did 
not  thereby  give  any  assurance,  or 
come  under  an  obligation,  that  Its  leicis- 
lation  on  that  subject  would  remain  un- 
changed. Indeed,  as  was  said  in  Stone 
V.  Mississippi.  [101  U.  S  814.]  the  super- 
vision of  the  public  health  and  the  pub- 
lic morals  is  a  governmental  power, 
continuing  in  its  nature,  and  '  to  be 
dealt  with  as  the  special  exigencies  of 
the  moment  may  require.'  and  that '  for 
this  purpose,  the  largest  legislative  dis- 
cretion is  allowed,  and  the  discretion 
cannot  be  parted  with  any  more  than 
the  power  Itself.'  So  in  Beor  Co. 
Massachusetts.  97  U.  S.  32:  '  If  the  pub- 
lic safety  or  the  public  morals  require 
the  discontinuance  of  any  manufacture 
or  traffic,  the  hand  of  the  legislature 
cannot  be  stayed  from  providing  for 
Its  discontinuance  by  any  incidental 
inconvenience  which  Individuals  or 
corporations  may  suffer.'" 

»  State  V.  Walruff,  26  Fed.  Hop.  178. 
And  see  Wynehamer  v.  People,  13  N. 
Y.  378. 
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obligation  ariBes.**  Bot  yet,  in  view  of  the  Berions  losses  which 
individaals  may  sufiFer  from  the  application  of  each  laws,  it  may  be 
worthy  of  the  consideiation  of  legislatures  and  states,  when  minded 
to  adopt  prohibition,  whether  absolute  right  and  justice  do  not 
reqnire  them  to  provide  compensation  for  such  persons.  There  are 
moral  obligations,  other  than  those  which  strict  law  enforces.  And 
any  reformation,  however  righteous  its  aim,  is  ill  inaugurated  which 
begins  with  spoliation  and  injustice. 

S  84.  Impairing  the  Obligation  of  Oontraots. 

It  is  settled  that  prohibitory  liquor  laws,  in  their  effect  upon  exist- 
ing obligations,  rights,  or  franchises,  are  not  within  the  constitu- 
tional provision  against  laws  impairing  the  obligation  of  contracts. 
For  all  rights  and  all  property  are  held  subject  to  the  exertion  by 
the  state  of  its  police  power  for  the  promotion  of  the  general  wel- 
fare. For  instance,  the  charter  of  a  private  corporation  is  a  con- 
tract to  which  the  state  is  a  party.  But  no  legislature  can  surrender 
or  bargain  away  the  police  power;  all  franchises  are  subject  to  its 
exercise.  Hence,  although  prohibition  may  injuriously  affect  a 
eoiporation  previously  chartered,  as  by  rendering  unlawful  the  very 
bosiness  which  its  charter  authorized  it  to  engage  in,  it  is  not,  in 
soeh  applieation,  uneonstitutional."  Again,  the  effect  of  the  adop- 
tion of  prohibition  may  be  to  revoke  and  annul  licenses  to  sell  liquor, 
granted  under  previous  laws,  and  still  unexpired.  But,  as  we  shall 
see  more  fully  hereafter,'*  such  licenses  are  not  contracts,  but  mere 
temporary  permits  to  do  what  otherwise  would  be  unlawful,  and 
bence  their  cancellation,  by  the  operation  of  a  later  law,  is  no 
invasion  of  any  constitutional  rights  of  the  holders.  It  is  the  same 
in  regard  to  the  contracts  of  individuals.  If  the  laws  in  question 
operate  to  prevent  the  performance  of  contracts  previously  made, 

*  Moore  t.  Indianapolis.  120  Ind.  483.  Scott.  81  Pa.  St.  80;  Lewis,  Em.  Dom. 
SS  X.  E.  Rep.  424.    And  see  Comm.  v.     §  6;  supra,  ^  82. 

Alfer.  I  Cusb.  S8;  Bancroft  Cam-  "Beer  Co.  v.  Massacbusetta.  97  U.  S. 
bridca*  tO  MmM.  488;  Philadelphia  v.    25;  State  v.  Paul.  5  R.L  185. 

^  Infra,  i  127. 
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Btill  this  exercise  of  the  police  power  is  not  obnoxious  to  the  pro- 
hibition contained  in  the  federal  constitution." 

§  86.   Betrospectlve  Effect  of  Prohibition. 

Prohibitory  laws,  in  their  retrospective  operation,  are  not  invalid, 
if  they  do  not  pnnish  acts  as  crimes  which  were  not  such  at  the 
time  of  their  commission,  or  violate  any  other  positive  constitutional 
inhibition.*^  Such  a  statute,  for  example,  although  it  prohibits 
mannfactarers '  and  others  from  selling,  or  keeping  for  sale  within 
the  state,  intoxicating  liquors  which  may  have  been  manufactured  or 
bought  by  them  previous  to  its  passage,  is  not,  for  that  reason,  an 
ex  po$t  facto  law ;  since,  so  far  as  it  punishes  such  selling  and  keep- 
ing,  it  is  prospective ;  and  if  it  lessens  the  value  of  liquors  owned  in 
the  state  previous  to  its  passage,  and  held  at  that  time,  such  civil 
consequence  does  not  make  it  retroact  criminally,  in  such  sense  as 
to  bring  it  within  the  definition  of  an  ex  post  facto  law." 

• 

S  86.   Begrolation  of  Commerce. 

We  have  already  seen  that  state  prohibitory  laws,  prior  to  the 
enactment  of  the  act  of  congress  commonly  called  the  ''Wilson  law," 
in  so  far  as  they  prohibited  the  introduction  of  liquors  from  another 
state  or  country,  or  their  sale  by  the  importer  in  the  original  pack- 
ages of  importation,  were  adjudged  unconstitutional  and  void.'*  But 
a  law  of  this  character  is  not  invalid,  as  encroaching  on  the  power  of 
congress  to  regulate  commerce,  merely  because  its  prohibitory  terms 
make  no  distinction  between  manufacture  for  consumption  within  the 
state  and  manufacture  for  export,  or  between  a  sale  within  the  state 
and  a  sale  without  the  state,  or  between  the  keeping  of  liquors  in  the 
state  for  sale  there  and  the  keeping  of  liquors  for  sale  and  shipment 
into  other  states.^'    **If  the  law  be  obeyed/'  says  the  court  in  Iowa, 

"People  T,  flawley,  8  Mich.  880.  "State     Paul,  5  R.  L  185;  State  v. 

i«  McLaoe  v.  Bodd.  70  Iowa,  752,  80  N.  EeeraD.  Id.  497. 

W.  Rep.  478;  Peisch  v.  Linder.  78  Iowa,  "  Supra.  8§  71-76. 

766.  88  N.  W.  Rep.  183;  Craig  t.  Flo-  "Kidd  v.  Pearson,  128  U.  8.  1.  9  Sup. 

range,  71  Iowa.  761,  82  N.  W.  Rep.  856.  Ck  Rep.  6;  Pearson  y.  International 
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^  no  liquor  will  be  manafactared  for  transportation.  Its  operation  is 
to  prevent  the  prodnotion  of  an  article  which  might  be  lawfully  trans- 
ported out  of  the  state.  Now  commerce  consists  in  the  interchange 
of  commodities  or  property  which  is  the  subject  of  trade.  It  does 
not  consist  of  the  impossible  interchange  of  things  not  in  existence. 
There  must  be  articles  of  trade  before  commerce  can  exist.  How, 
then,  can  it  be  said  that  the  statute,  by  prohibiting  the  manufacture 
of  an  article  of  trade,  regulates  commerce?  But  if  this  view  be  not 
eorrect,  and  the  authority  to  regulate  commerce  extends  to  the  regu- 
lation of  the  production  of  articles  of  commerce,  then  the  state  is 
deprived  of  all  authority  to  tax,  license,  prohibit,  or  otherwise  regu- 
late the  manufacture  and  the  manufacturers  of  all  articles  which  are 
intended,  when  produced,  to  be  the  subject  of  interstate  commerce.'*^ 

§  87.   Confliot  with  XJziited  States  Bevenue  Ijaws. 

The  United  States  internal  revenue  laws  are  enacted  for  purposes 
of  revenue  merely,  and  not  with  any  view  to  regulating  or  legalizing 
the  liquor  traffic.  And  a  liquor  license  granted  under  those  laws  is, 
in  effect,  only  a  receipt  for  taxes,  implying  nothing  more  than  tbat 
the  licensee,  having  paid  such  taxes,  shall  be  subject  to  no  penal- 
ties under  federal  law.  It  follows  that  when  any  state  or  territory 
adopts  prohibitory  legislation,  it  is  not  rendered  invalid  by  the  fact 
that  its  effect  upon  persons  holding  government  licenses  is  to  pre- 
vent them  from  continuing  the  business  for  which  they  were 
licensed.'* 

§  88.    Adoption  of  Constitutional  Amendment. 

In  Rhode  Island,  where  the  question  of  prohibition  was  referred 
to  the  voters  of  the  state  in  the  form  of  an  amendment  to  the  con- 
stitution, the  supreme  court  held  that  it  had  no  jurisdiction  inequity 

Distillcrj.  72  Iowa.  3is.  34  N.  W.  Hep.  "Territory  O  Connor.  5  Dak.  397. 
1;  State  v.  Filzpatrick,  16  R.  I.  54.  11  41  N.  W.  Hep.  746;  Slate  Carney.  20 
Atl.  Hep.  767.  Iowa.  82;  State  t.  Baughman,  Id.  497. 

"Pearson  v.  International  Distillery, 
72  Iowa.  848,  S4  N.  W.  Hep.  L 
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to  entertain  a  suit  against  the  governor,  the  secretary  of  state,  and 
the  attorney  general,  who,  by  the  act  ander  which  the  amendment 
was  submitted  to  the  electors,  were  appointed  a  commission  to  count 
the  votes  and  proclaim  the  result,  merely  because  they  had  made  a 
nugatory  count  of  votes,  or  had  issued  an  ineffectual  proclamation ; 
nor  would  it  interfere  with  their  possible  judicial  discretion  in  exam- 
ining into  the  legality  of  the  votes  cast  and  rejecting  such  as  were 
found  to  be  illegal." 

§  89.   Property  in  liquors  under  Prohibitory  Laws. 

It  is  possible  to  own  and  possess  intoxicating  liquors  lawfully,  not- 
withstanding the  existence  of  a  general  prohibitory  liquor  law  in  the 
state.  For  the  owner  may  have  caused  it  to  be  brought  from  with- 
out the  state,  intending  it  for  his  own  cellar,  or  may  have  bought  it 
from  authorized  agents  within  the  state  for  medicinal  or  mechanical 
purposes.  Hence  the  owner  of  liquor,  which  he  has  purchased  in 
another  state,  may  maintain  an  action  against  a  common  carrier, 
who  was  bringing  it  to  him,  and  by  whose  fault  it  was  lost  or 
destroyed.  And  if  the  carrier  would  defend  himself  on  the  ground 
that  the  liquor  was  held  for  an  unlawful  purpose,  the  burden  is  on 
him  to  show  that  the  ownership  existed  under  such  circumstances 
as  to  constitute  the  liquor  a  nuisance.^ 

§  80.   Repeal  of  Prior  Laws  by  Adoption  of  Prohibition. 

It  is  generally  held  that  the  enactment  of  a  statute  or  constitu- 
tional amendment  prohibiting  the  manufacture  and  sale  of  intoxicat- 
ing liquors  as  a  beverage,  operates  to  repeal  and  annul  all  previously 
existing  laws  which  permitted  such  manufacture  or  sale  under  regu- 
lations or  restrictions."  And  all  sales  of  such  liquors  made  there- 
after, for  other  than  the  excepted  purposes,  are  unlawful,  though 
made  under  licenses  issued  prior  to  its  adoption.^'    But  such  an 

»  Uanley  v.  Wetmore,  15  R.  L  886.  6  Me.  213.  19  All.  Rep.  171;  State  v.  Swan. 

Atl.  Rep.  7T7.  (N.  Dak.)  44  N.  W.  Rep.  492. 

^  Bowen  v.  Hale,  4  Iowa,  480.  °  Prohibitory  Ameodment  Cases,  24 

estate  v.  Tonks.  15  R.  I.  385.  0  Atl.  Kans.  700. 
Rep.  636.   Compare  State  v.  Dorr,  89 
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•nactment  does  not  take  awa;  the  right  to  recover  for  the  breach  of 
the  condition  of  a  bond  given  pursuant  to  the  requirements  of  a 
lieense  law  in  force  before  and  upon  the  adoption  of  prohibition.^^ 
And  although  a  city  ordinance  prohibiting  the  sale  of  liquor  without 
a  license  is  abrogated,  so  far  as  regards  the  granting  of  licenses,  by 
the  adoption  of  a  general  prohibitory  law,  yet  this,  it  is  said,  does 
not  repeal  that  part  of  the  ordinance  punishing  illegal  selling.^  And 
a  law  prohibiting  the  sale  of  intoxicating  liquors  on  Sunday,  except 
by  druggists  upon  prescription,  although  part  of  a  chapter  enacting 
A  license  system,  is  not  void,  under  a  prohibitory  constitutional 
amendment;  for  although  the  rest  of  the  chapter  may  be  unconsti- 
tutional, yet  the  particular  provision  is  not  so  interwoven  with  it  that 
it  may  not  stand.*  Finally,  where  the  amendment  prohibits  the 
manufacture  and  sale  of  intoxicating  liquors  ''to  be  used  as  a  bever- 
age," this  does  not  impliedly  license  such  manufacture  and  sale  for 
other  purposes  than  as  a  beverage,  and  consequently  the  legislature 
baa  power  to  go  beyond  the  terms  of  the  amendment,  and  prohibit 
aneh  manufacture  and  sale  for  such  other  purposes.^ 

^CoggeshaU  v.  Grovet,  ISR.  L  18,  11  "State  v.  Clark,  15  R.  1.  888,  5  Atl. 
AtL  Re|>.  296.  Rep.  685. 

•Franklin  v.  Westfall.  S7  Kant.  614.       »  state  t.  Kane,  16  R.  L  895,  6  Atl. 

Rep.  788. 
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LOCAL  OPTION. 

§  91.  Nature  and  Terms  of  Local  Option  Lawi. 

92.  Constitutionality  of  Local  Option  Lawi. 

98.  Petition  for  Election. 

94.  Notice  of  Election. 

95.  Order  for  Election. 

96.  Time  of  Holding  Election. 

97.  Conduct  of  Election. 

98.  Publication  of  Result. 

99.  Time  of  Taking  Effect 

100.  Operation  and  Effect  of  Law. 

101.  Effect  on  Prior  Rights  and  Privileges. 

102.  Proof  of  Adoption  of  Local  Option. 
108.  Contesting  Validity  of  Election. 

104.  Effect  of  Local  Option  on  Prior  Liquor  Lawi. 

105.  Effect  of  Changing  Boundary  of  District 

106.  Repeal  of  Local  Option. 

§  91.   Nature  and  Terms  of  Liocal  Option  Laws. 

A  "local  option"  law  is  one  which,  contemplatinf;;  a  diversity  of 
opinion  in  different  parts  of  the  state  as  to  the  desirability  of  liceDS- 
ing  the  sale  of  liquor,  gives  to  the  people  of  the  various  localities  a 
privilege  of  determining  whether  licenses  shall  be  granted  among 
them  or  whether  prohibition  shall  be  the  rale.  It  is  usually  framed 
as  a  law  for  the  prohibition  or  severe  restriction  of  the  sale  of  intoz- 
icantSy  under  penalties,  containing  a  provision  that  the  various  coun- 
ties, townships,  or  other  divisions  of  the  state,  may  hold  eleotiona  to 
determine  by  popular  vote  whether  they  desire  the  law  to  be  in  force 
in  their  limits,  and  with  a  further  provision  that  in  each  case  where 
such  election  results  in  favor  of  the  adoption  of  the  law  it  shall  take 
effect  in  the  district  so  voting,  but  that  each  district  rejecting  it  shall 
continue  to  be  governed,  in  this  respect,  by  the  existing  laws.  As 
the  result  of  these  elections  is  seldom  the  same  throughout  the  state, 
it  follows  that,  in  the  states  where  this  system  has  been  tried,  differ- 
ent localities  are  subject  to  different  regulations,  according  to  the  vary- 
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ing  sentiments  and  cironmstances  of  the  people.  Where  the  option  is 
exercised  against  the  issuing  of  licenses,  the  terms  of  the  law  are  ordi- 
narily mach  the  same  as  those  of  the  prohibitory  laws  discussed  in 
the  preceding  chapter.  Permits  may  be  granted  to  druggists  to  sell 
for  medical  and  mechanical  purposes;  search  and  seizure  provisions 
are  enacted ;  and  the  illegal  keeping  of  liquor  for  sale  is  declared  a 
nuisance.  The  provisions  for  submitting  the  question  to  the  people 
have  varied  somewhat  in  different  states.  But  the  general  plan 
requires  the  filing  of  a  petition,  signed  by  a  certain  number  or  propor- 
tion of  the  citizens  of  the  district;  due  publication  or  notice  of  the 
same ;  an  order  for  an  election  by  a  designated  court  or  officer ;  an 
election  held  at  a  designated  time  and  in  a  prescribed  manner;  and 
an  official  proclamation  of  the  result.  In  some  states,  the  question 
of  license  is  to  be  voted  on  at  stated  intervals,  as  every  year  or  every 
two  years ;  in  others,  it  is  not  to  be  submitted  within  two,  three,  or 
four  years  of  a  previous  local  option  election. 

§  92.   Constltationality  of  liOcal  Option  Laws. 

The  constitutional  validity  of  local  option  laws  was  examined  in 
detail  in  a  previous  section.  And  it  was  there  shown  that,  notwith- 
standing some  difference  of  opinion,  the  great  preponderance  of 
authority  is  to  the  effect  that  such  a  statute,  if  it  is  a  complete  enact- 
ment in  itself,  as  it  leaves  the  hands  of  the  legislature,  requiring 
nothing  further  to  give  it  validity,  and  depending  upon  the  popular 
vote  for  nothing  but  a  determination  of  the  territorial  limits  of  its 
operation,  is  a  valid  and  constitutional  exertion  of  the  legislative 
power.*  As  there  stated,  there  is  no  force  in  the  contention  that  a 
loeal  option  law  delegates  legislative  power  to  the  people;  or  that  it 
is  local  or  special,  or  not  uniform,  in  its  nature ;  or  that  it  impairs 
eontraets  or  vested  rights. 

§  93.   Fetition  for  Election. 

The  petition  for  an  election,  required  by  the  local  option  law,  is 
a  joriadictional  prerequisite.    Without  such  a  petition,  sufficient  in 

1  Supra,  g  45.  and  cases  cited. 
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form  and  signatures,  the  authorities  have  no  power  to  order  an  elec- 
tion, and  no  valid  election  can  be  held.'  In  regard  to  the  persons 
who  may  legally  sign  it,  there  is  considerable  variety  in  the  statu- 
tory provisions.  But  if  the  law  requires  the  petition  to  be  signed  by 
a  majority  of  the  "adult  residents"  of  the  county,  it  is  held  that  this 
includes  women  as  well  as  men,  and  adult  females  may  sign  it, 
though  they  are  not  electors.'  Members  of  the  board  of  supervis- 
ors of  the  county,  though  they  are  the  persons  whose  duty  it  is  to 
order  the  election  upon  a  proper  petition  being  presented,  may 
themselves  sign  the  petition,  and  canvass  for  other  signers,  and  are 
not  thereby  disqualified  from  acting  on  it/  A  person  who  signed 
the  petition  cannot  withdraw  from  it  after  it  has  been  acted  upon 
by  the  county  court  and  while  an  appeal  is  pending  in  a  superior 
court,  although,  in  the  latter  court,  the  issues  are  tried  anew/  A 
law  which  provides  that  a  petition  for  election  shall  be  presented, 
signed  by  one-tenth  of  the  qualified  voters  of  the  district,  is  suffi- 
ciently complied  with  where  two  petitions  for  that  purpose  are  pre- 
sented, which  together  are  signed  by  one-tenth  of  the  voters,  though 
neither  one  alone  has  the  requisite  number/  But  of  course  this 
rule  could  be  applied  only  in  case  the  two  petitions  were  identical 
in  terms.  Any  substantial  variance  would  prevent  their  being  con- 
sidered one  document.  In  regard  to  the  form  and  contents  of  the 
petition,  while  it  is  required  to  conform  to  all  the  peremptory  pro- 
visions of  the  law,  a  certain  measure  of  indulgence  is  shown  in  mat- 
ters not  of  the  essence.  For  instance,  if  the  law  requires  the  peti- 
tion to  contain  a  statement  that  ''in  the  opinion  of  the  petitioner, 
the  public  good  will  be  promoted  by  a  prohibition  of  the  sale  or  giv- 
ing away  of  vinous  or  spirituous  liquors  within  such  limits,**  a  peti- 
tion without  this  allegation  is  fatally  defective,  and  will  confer  no 
jurisdiction  to  order  an  election.^  But  on  the  other  hand,  the  fact 
that  the  petition  erroneously  refers  to  the  statute  is  immaterial/ 

*  Akin  V.  State,  14  Tex.  App.  14S.  <  State  v.  Weeks,  8S  Mo.  App.  566; 
>  Blackwell  v.  State,  86  Ark.  178.          State  v.  Smith,  Id.  618. 

*  Lemon  v.  Peyton,  64  Miss.  161,  8      ^  Tally  v.  Grider.  66  Ala.  119. 
South.  Rep.  235.  >  Steele  v.  State,  19  Tex.  App.  433. 

6  In  re  McCuUough,  51  Ark.  159. 10  a 
W.  Rep.  259. 
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And  in  a  ease  where  the  petition  prayed  for  an  election  ''to  determine 
whether  or  not  spirituous  and  intoxicating  liquors,  including  wine 
and  beer,  should  be  sold"  within  the  district,  although  the  section 
of  the  statute  authorizing  the  election  made  no  mention  of  wine  or 
beer,  but  it  appeared  from  a  comparison  with  other  provisions  of  the 
law  that  the  words  "intoxicating  liquors"  were  used  therein  as 
ineluding  these  articles,  it  was  held  that  the  superfluous  words  in 
the  petition  might  be  treated  as  surplusage,  and  did  not  affect  its 
Talidity.*  Under  an  act  providing  that  liquor-selling  may  be  pro- 
hibited on  the  petition  of  persons  residing  within  three  miles  of  any 
aehool-house  or  church,  it  is  held  that  two  points  as  centres  can- 
not be  designated  in  the  same  petition,  and  signers  secured  from 
within  three  miles  of  either.^ 

§  94.   Notice  of  Election. 

The  local  option  laws  commonly  provide  that  notices  of  an  election 
to  be  held  shall  be  posted  by  the  sheriff,  or  other  officer,  at  certain 
places  throughout  the  district,  (or  published  in  certain  newspapers,) 
within  a  prescribed  period  preceding  the  election.  If  this  requisite 
is  not  complied  with,  no  valid  election  can  be  held.^^  But  the  mere 
faet  that  two  of  the  five  notices  posted  in  the  county  were  posted  in 
a  single  precinct,  would  not  of  itself  invalidate  the  election.'^  Yet 
if  a  less  number  of  notices  are  posted  than  the  law  expressly  requires, 
it  is  a  fatal  defect.^'  Where  the  statutory  provision  is  that  '*the  clerk 
shall  post,  or  cause  to  be  posted,  at  least  five  copies"  of  the  notice 
at  different  public  places,  and  it  appears  that  the  clerk  did  not  post 
the  notices,  but  issued  them,  and  placed  them  in  the  bands  of  "good 
men"  to  be  posted,  there  is  no  sufficient  compliance  with  the  law 
shown,  because  it  will  not  be  presumed  that  such  men  posted  the 
notices.'^  Where  the  provision  is  that  the  notice  shall  be  given  by 
publication  in  a  newspaper,  and  such  notice  shall  be  published  for 

•  Stmte     Scbmitz.  86  Mo.  App.  550.  ^  Ex  parte  Kennedy.  23  Tex.  App.  77, 

^  WUliams  ▼.  Citizens.  40  Ark.  290.  8  8.  W.  Rep.  114. 

"  Hmddox  ▼.  Clarke  Co.,  79  Va.  677;  »  Smith  v.  State.  19  Tex.  App.  444. 

Ex  porU  Kennedy.  28  Tex.  App.  77,  8  "  James  v.  State,  21  Tex.  App.  189, 17 

a  W.  Rep.  114.  a  W.  Rep.  422. 
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four  conseoative  weeks,  and  the  last  insertion  shall  be  within  ten  days 
next  before  the  election,  it  is  held  that  there  must  be  twenty-eight 
days'  notice  of  the  election,  exclusive  of  the  first  day  of  the  notice, 
and  inclusive  of  the  day  of  the  election.'*  If  the  notice  is  published 
in  all  the  newspapers  among  which  the  governor  and  comptroller 
must  make  their  selection  of  those  entitled  to  publish  the  laws,  it 
will  be  a  sufficient  publication,  although  those  officers  have  not  as 
yet  made  any  selection.'*  It  is  not  necessary  for  the  notice  to  state 
that  the  petition  was  signed  by  the  requisite  number  of  voters,  when 
the  authorities  appointed  to  consider  the  matter  have  reported  that 
it  was  so  signed.'^ 

§  96.   Order  for  Election. 

The  statutes  provide  that  upon  the  presentation  of  a  sufficient  peti- 
tion, an  order  for  an  election  shall  be  made  by  the  designated  authority 
— usually  a  local  court,  but,  in  some  states,  the  county  commissioners 
or  board  of  supervisors.  As  a  rule,  this  authority  has  no  discretion 
in  the  matter,  beyond  a  determination  of  the  legal  sufficiency  of  the 
petition.  But  if  it  is  made  the  duty  of  the  judge  to  decide  whether 
the  circumstances  have  arisen  which  require  an  election,  this  is  not 
violative  of  the  constitutional  principle  that  the  functions  of  the  three 
departments  of  government  must  be  kept  separate.'*  The  power  to 
make  such  order  must  be  exercised  by  the  person  to  whom  it  is  con- 
fided, and  cannot  be  delegated.  But  the  mere  fact  that  the  order 
recites  that  it  was  made  by  the  court,  while  the  statute  in  terms  con- 
fers the  authority  on  the  judge,  is  not  enough  to  avoid  the  election, 
where  the  order  is  signed  by  the  judge.'*  If  the  statute  requires  the 
order  for  election  to  be  issued  at  the  term  of  court  next  succeeding 
the  filing  of  the  petition,  this  is  imperative,  and  an  election  held  under 
an  order  issued  at  any  other  term  of  the  court  is  absolutely  void.** 

»  Bute      Tucker,  82  Mo.  App.  620;  »  State  v.  Circuit  Court.  50  N.  J.  Law, 

Leonard  v.  Saline  County  Court,  Id.  585,  15  Atl.  Rep.  272. 

683.  19  Olmstead  v.  Crook,  89  Ala.  228.  7 

"  Bute  V.  Circuit  Court.  50  N.  J.  Law.  South  Rep.  776. 

585.  15  Atl.  Rep.  272.  »  Ex  parte  Sublett.  23  Tcj.  App.  309. 

>7  Bute  V.  Weeks,  88  Mo.  App.  566  ;  4S.  W.  Rep.  894.   But  it  may  be  ordered 

State  V.  Smith.  Id.  618.  at  a  special  session  of  the  court  if  thai 
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When  the  statute  vitborises  an  eleetion  to  determine  whether  or  not 
the  "sale"  of  intozieating  liquors  shall  be  prohibited  in  the  oonnty, 
the  eoart  has  no  authority  to  order  an  election  to  determine  whether 
or  not  the  ''sale  or  exchange  or  barter"  of  saoh  liquors  shall  be  pro- 
hibited  in  the  county •'^ 

§  96.  Time  of  Holding  ElectioiL 

The  time  when  the  local  option  election  shall  be  held  is  usually 
specified  in  the  statute.  If  the  law  requires  such  election  to  take 
place  within  a  designated  number  of  days  after  the  reception  of  the 
petition,  or  after  the  date  of  the  order,  this  provision  is  imperative, 
and  an  election  held  after  the  prescribed  time  has  expired,  though 
regular  in  all  other  respects,  is  entirely  invalid.**  Where  it  is  pro- 
vided that  such  election  shall  not  be  held  "within"  sixty  days  of  any 
municipal  or  state  election  in  the  same  city,  an  election  held  within 
sixty  days  either  before  or  after  a  municipal  election  in  the  same  city 
will  be  entirely  void  and  will  not  have  the  effect  of  enacting  prohibi- 
tion in  that  locality.**  However,  it  is  held  that  the  election  is  not 
vitiated  by  the  fact  that  it  was  held  within  sixty  days  previous  to  a 
special  municipal  election  which  could  not  have  been  anticipated 
until  after  the  date  of  the  local  option  election.**  It  is  also  held  that 
a  provision  of  the  general  election  law  of  the  state,  requiring  special 
elections  to  be  held  on  Tuesday,  does  not  apply  to  an  election  under 
the  local  option  law." 

§  97.   Conduct  of  Election. 

The  election  under  a  local  option  law,  and  the  supervision  thereof 
by  the  designated  authorities,  being  the  exercise  of  political  and  police 
powers  incident  to  legislative  and  executive  government,  and  not  at 
all  judicial,  the  courts  have  no  jurisdiction  to  interfere  except  such  as 

It  Ih0  flrtt  MMion  after  the  filing  of  the  Curry  v.  State.  88  Tex.  App.  476, 18  8. 
petition.   Id.  W.  Hep.  752. 

n  Bx  part$  Beaty,  21  Tex.  App.  420. 1  »  /n  rt  Wooldridge,  80  Mo.  App.  613. 
a  W.  Rep.  451.  ^  State  ▼.  Ruark.  84  Mo.  App.  825. 

"State  v.liasrk,  84  Mo.  App.  825:      »  State    Circuit  Court, SON.  J.  Lsw, 

585.  15  AU.  Rep.  272. 
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may  be  conferred  by  the  act  itself.*"  The  formality  and  regularity 
of  such  election  are  to  be  tested  by  the  terms  of  the  statute  under 
which  it  is  held,  and  by  the  general  principles  of  the  law  relating  to 
elections,  where  applicable.  For  instance,  it  is  not  rendered  void  by 
the  fact  that  a  separate  ballot-box  was  not  provided  for  the  votes  cast 
on  the  question  of  local  option,  where  the  only  statutory  requirement 
is  that  the  voting  shall  be  by  ballot.^  Nor  is  the  election  invalidated 
by  the  fact  that  the  voters  were  not  asked  the  precise  question  set  out 
in  the  statute ;  ^  although,  where  the  election  should  be  held  to  decide 
concerning  the  sale  of  liquor,  an  election  cannot  be  held  to  determine 
whether  its  gift  or  exchange  shall  be  prohibited.^  If  the  statute 
requires  a  majority  vote  either  to  accept  or  reject  the  provisions  of  the 
local  option  law,  a  tie-vote  is  not  enough  to  change  the  policy  of  the 
district;  it  would  leave  the  matter  as  it  stood  before  the  election.^ 
In  a  case  in  Alabama,  where  the  statute  provided  that  licenses  should 
not  be  issued  unless  a  majority  of  the  qualified  voters  should  express 
a  desire  therefor,  it  was  held  that,  although  a  majority  of  the  votes 
were  not  cast  ''against  license,"  yet  licenses  could  not  be  issued  unless 
a  majority  of  the  votes  were  cast  '*for  license,"  and  a  showing  that, 
out  of  252  votes  cast,  121  were  "for  license,"  1  for  "no  license,"  and 
130  so  informal  that  they  could  not  be  counted,  did  not  warrant  the 
issuing  of  licenses.'^  Whether  the  majority  required  is  a  majority 
of  the  registered  voters  of  the  county  or  township,  or  a  majority  of 
those  actually  voting  at  the  election,  will  depend  upon  the  language 
of  the  statute.^  The  form  of  the  ballots,  if  set  out  in  the  statute, 
must  be  exactly  as  there  described,  or  at  least  in  close  conformity 
therewith.  Thus,  if  the  act  provides  for  the  casting  of  ballots  "for 
license"  and  "against  license,"  a  ballot  marked  "no  whisky"  is  insuf- 
ficient and  cannot  be  counted.** 


^  ScoviUe  V.  Calhoun,  76  Ga.  268. 

^'  DoDOvan  v.  Comm'rs  of  Fairfield 
Co..  60  CoDn.  339,  22  Atl.  Rep.  847. 

»  Qayle  v.  Owen  County  Court,  88 
Ky.  61. 

»  Steele  v.  State,  19  Tex.  App.  426. 
»  Temmick  v.  Owings,  70  Md.  246,  16 
Atl.  Rep.  719. 
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V.  Thompson,  41  Ark.  456. 

«  Chalmers  v.  Funk,  76  Va.  717. 

»Prestwood  v.  Borland,  (Ala.)  9 
South.  Rep.  223. 
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§  98.   Pablication  of  Besnlt. 

If  the  local  option  law  does  not  make  any  provision  as  to  how  the 
result  of  the  election  shall  be  proclaimed,  a  verbal  proclamation  by 
the  clerk  at  the  court-house  door,  "that  the  local  option  law  had  car- 
ried, and  that  a  majority  of  the  votes  were  against  the  sale  of  intox- 
icating liquors,**  will  be  sufficient.**  As  a  rule,  however,  it  is  required 
that  the  result  be  published  in  all  the  newspapers  in  the  district,  or 
in  certain  designated  papers.  And  such  publication  is  a  condition 
precedent  to  the  taking  effect  of  the  law."  And  where  it  is  provided 
that  such  publication  shall  be  had  for  four  successive  weeks,  the  law 
contemplates  that  the  notice  shall  be  published  for  four  full  consecu- 
tive weeks,  or  twenty-eight  days,  from  the  day  of  its  first  publication.'* 
Pablication  in  all  the  newspapers  of  the  county  being  a  condition  pre- 
cedent to  the  taking  effect  of  the  prohibition  of  the  act,  a  notice  which 
is  not  published  in  all  of  them  is  ineffectual.  But  where  the  proper 
notice  is  published  as  soon  as  the  invalidity  of  the  former  has  been 
determined,  the  prohibition  will  take  effect  thereafter  as  provided  by 
the  terms  of  the  act.''  Where  the  statute  does  not  prescribe  the  man- 
ner in  which  the  fact  of  publication  shall  be  proved,  it  is  considered 
that  the  oral  testimony  of  the  publisher  is  competent.'*  The  order 
of  court  declaring  the  result  of  the  election,  and  prohibiting  the  sale  of 
liquor,  need  not  be  in  the  precise  words  and  form  required  by  the 
statute,  but  is  sufficient  if  it  substantially  complies  therewith.'*  And 
where  such  an  order,  through  manifest  inadvertence  or  a  clerical  error^ 
shows  that  less  than  a  majority  of  the  votes  cast  were  for  prohibition^ 
when  as  a  matter  of  fact  it  is  apparent  from  other  parts  of  the  same 
order  that  there  was  a  majority  for  prohibition,  it  is  not  thereby  inval* 
idated.^  It  is  held  that  a  certification  of  the  returns  of  a  local  option 


M  Mackin  ▼.  Sute.  62  Md.  244. 

»  Toole  State.  88  Ala.  158. 7  South. 
Rep.  52;  PhiHips  v.  SUte,  23  Tex.  App. 
804,  4  8.  W.  Rep.  89a 

»  Pbililpa  ▼.  Sute,  28  Tex.  App.  804, 
4  S.  W.  Rep.  803. 


»  Olmstead  v.  Crook.  89  Ala.  228,  7 
South.  Kep.  776. 

w  State  V.  Baker,  36  Mo.  App.  58. 

»  James  v.  State,  21  Tex.  App.  189.  17 
S.  \V.  Rep.  422. 

Ei  par'e  Burrage.  26  Tex.  App.  86, 
9  S.  W.  Hep.  72. 

(133) 


§  100 


LAW  OF  INTOXICATING  LIQUORS. 


[Ch.  6 


election  is  safficient  if  made  by  a  majority  of  the  commissioners/^ 
And  in  Kentnoky^  it  is  held  that  when  a  vote  under  the  local  option 
law  resolts  in  favor  of  licensing  the  sale  of  liquors,  the  board  to  com- 
pare the  polls  need  not  certify  the  fact  to  the  county  court ;  although, 
in  the  other  event,  it  is  clearly  necessary,  as,  in  that  case,  a  law  with 
highly  penal  provisions  will  go  into  effect.^ 

§  99.  •  Time  of  Taking  Effect 

The  time  when  a  local  option  law  shall  go  into  effect,  in  a  district 
voting  in  favor  of  its  adoption,  must  be  determined  by  the  language 
employed  in  the  particular  statute.  In  some  cases  the  law  is  so 
worded  that  the  prohibition  upon  the  sale  of  liquor  will  go  into  oper- 
ation immediately  upon  an  election  being  held  and  resulting  in  a 
majority  vote  against  such  sale.^  But  more  usually  it  is  provided 
that  the  law  shall  not  take  effect  until  after  notice  of  the  result  of  the 
election  has  been  published,  during  a  designated  period,  in  a  certain 
prescribed  manner.  In  that  event,  due  publication,  for  the  full  period 
of  time  contemplated  by  the  statute,  is  a  condition  precedent  to  the 
going  into  operation  of  the  prohibitory  law.^  Where,  as  in  Alabama, 
it  is  provided  that  no  penal  act  shall  go  into  effect  until  thirty  days 
after  the  adjournment  of  the  legislature,  this  limitation  must  be 
taken  into  account  in  enacting  a  local  option  law,  with  reference  to 
the  time  of  its  taking  effect.^ 

§  100.   Operation  and  Effect  of  Law. 

Where  a  statute  provides  for  prohibition  upon  the  sale  of  liquor 
at  retail,  first,  in  any  city,  town,  or  village  within  the  county  by  pop- 
ular vote  of  such  city,  town,  or  village;  second,  in  the  county  by  pop- 
ular vote  of  the  whole  county ;  and  third,  in  any  militia  district  of 
the  county  by  popular  vote  of  the  district;  it  is  held  that  the  restric- 

^  Fullwood      State.  67  Miss.  554,  7  ^  Phillips  v.  State.  2S  Tex.  App.  804. 

South.  Rep.  432.  4  S.  W.  Rep.  893. 

**  Comm.  V.  Hoke,  14  Bash.  668.  *^  Olmstead  v.  Crook,  89  Ala.  22S»  7 

^  Comm.  Y.  Lillard,  {Kj.)  9  a  W.  Rep.  South.  Rep.  776. 
710. 
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tion,  when  adopted  by  the  county  as  a  whole,  operates  throughout 
its  entire  territory,  including;  all  the  cities,  towns,  and  villages,  as  well 
as  all  the  militia  districts,  within  its  limits.^  The  effect  of  the  adop- 
tion of  a  local  option  law  is  to  make  any  sale  of  liquor  within  the 
district,  save  in  accordance  with  the  exceptions  set  forth  in  the  act, 
an  indictable  offense.^ 

§  101.   Effect  on  Prior  Bights  and  Privileges. 

It  is  generally  held  that  whenever  prohibition  is  declared,  in 
accordance  with  the  local  option  law,  in  any  given  locality,  it»has  the 
effect  to  revoke  and  render  null  all  existing  and  unexpired  liquor 
licenses  in  that  locality;  and  any  person  who  sells  liquor  within  the 
district,  thereafter,  violates  the  law,  notwithstanding  he  sells  under 
a  license  granted  before  the  adoption  of  prohibition/^  There  is  a 
contrary  ruling  in  Kentucky.^  But  it  is  not  supported  by  the  decis- 
ions elsewhere,  nor  by  the  general  principles  applicable  to  the  ques- 
tion. For  a  license  to  sell  liquor,  it  is  agreed,  is  not  a  contract,  nor 
a  property  right,  nor  a  vested  interest  of  any  sort;  it  is  merely  a 
temporary  permission  to  engage  in  a  business  which  the  law  regards 
with  no  favor;  and  it  may  be  revoked,  or  cancelled  by  a  change  in 
the  system  of  liquor  legislation,  without  an  unlawful  invasion  of  any 
rights  of  the  holder.^  Hence  it  would  appear  that  the  adoption  of 
a  law  which  is  expressly  directed  against  the  licensed  selling  of  liquor 
must  necessarily  have  the  effect  of  annulling  outstanding  licenses. 
And  it  is  held  that  the  fact  that  one  who  keeps  liquor,  to  be  sold 
illegally,  obtained  it  previous  to  the  going  into  effect  of  the  local 
option  law,  does  not  affect  his  legal  liability  for  the  violation  of  an 
ordinance,  subsequently  passed,  prohibiting  such  sale.^^  Sometimes, 
however,  a  local  option  law  contains  an  express  saving  of  vested 

^Tatum  V.  State.  79  Ga.  176,  8  8.  E.  541;  Ex  parU  Lynn.  19  Tex.  App.  298; 

Rep.  907.   See  Ex  parte  Cox,  28  Tex.  State  v.  Cooke,  24  Minn.  247,  81  Am. 

App.  537,  18  S.  W.  Rep.  862.  Rep.  344. 

«  SUte  V.  Emery,  98  N.  Car.  768,  8  S.  «  Watts  v.  Comm.,  78  Ky.  829. 

E.  Rep.  810;  Garner  v.  State,  8  Blackf.  w  See  infra,  §g  127,  128. 

568.  M  Menken  v.  AtlanU.  (Ga.)  8  a  E. 

^  Robertson  v.  SUte,  12  Tex.  App.  Rep.  414. 
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rights.  And  this,  it  is  held,  embraces  previously  acquired  rights  to 
sell  by  virtue  of  licenses  already  taken  oat  and  paid  for,  but  compre- 
bends  no  right  either  to  obtain  a  new  license,  or  to  sell  without 
license,  whether  on  the  part  of  natural  persons  or  of  corporations." 

§  102.   Proof  of  Adoption  of  Local  Option. 

In  the  state  of  Texas,  where  the  local  option  law  requires  a  proper 
petition,  signed  by  the  requisite  number  of  qualified  voters,  to  be 
filed  with  the  commissioners'  court  before  an  election  can  be  ordered, 
and  also  that  the  result  of  the  election  shall  be  published  and  pro- 
mulgated, it  is  held  that  a  person  cannot  be  convicted  of  violating  the 
law,  unless  the  state  proves  that  the  required  petition  was  filed  and 
that  the  result  of  the  election  was  duly  promulgated,  and  the  order 
of  court  for  holding  the  election  and  the  order  announcing  the  result 
are  not  sufficient  to  show  the  adoption  of  local  option."  But  else- 
where,— under  the  rule  that  a  court  will  take  judicial  notice  of 
things  which  are  public  in  their  effects  and  relations  and  ought  to  be 
known  within  its  jurisdiction, — it  is  not  considered  necessary  for  the 
state  to  allege  or  prove  that  local  option  had  gone  into  effect  in  the 
particular  county  or  district.*^  The  defendant  may  indeed  show  that 
the  petition  was  insufficient,  that  the  notice  of  election  was  not  duly 
published,  that  there  was  not  a  majority  vote  against  license,  etc., 
but  the  burden  of  proving  such  allegations  is  upon  him."  In  Ken- 
tucky, the  law  makes  the  entry  of  the  certificate  of  the  election, 
attested  by  the  clerk  of  the  county  court,  prima  Jade  evidence  of  the 
vote  upon  the  adoption  of  the  law;  and  it  is  not  necessary  for  the 
prosecution  to  prove  that  a  majority  of  the  qualified  voters  of  the 
county  had  voted  in  favor  of  adopting  the  law,  though  such  is  the 
allegation  of  the  indictment."  Where  the  law  provides  that  the  result 
of  the  election  shall  be  placed  on  the  minutes  of  the  superior  court, 

w Menken  v.  Atlanta,  78  Ga.  668.  2  S.  "Ranch  v.  Comm..  78  Pa.  St.  490; 

E.  Rep.  559.  Combs  v.  State.  81  Ga.  780. 8  S.  E.  Rep. 

M  Henry  v.  State.  (Tex.  App.)  16  S.  W.  818. 

Rep.  842;  Carnes  v.  State,  23  Tex.  App.  Young  v.  Comm.,  14  Bush.  161. 

449,  5  8.  W.  Rep.  183.  ^  Neighbors  v.  Comm.,  (Ky.)  9  S.  W. 

Rep.  718. 

(136) 


Ch.  6] 


LOCAL  OPTION. 


§  103 


and  that  the  entry  shall  be  competent  to  show  when  the  act  went 
into  effect,  it  is  not  error  for  the  court  to  read  from  the  minutes,  and 
instruct  the  jury  as  to  when  the  act  went  into  effect  in  the  county 
wherein  the  offense  is  alleged  to  have  been  committed.^ 

§  103.   Oontesting  Validity  of  Election. 

In  some  of  the  states,  and  perhaps  ^ in  most,  the  rule  is  that  a 
defendant,  in  a  prosecution  for  selling  intoxicating  liquor  contrary  to 
a  local  option  law,  cannot  attack  the  validity  of  the  election  adopt- 
ing the  law.  On  this  point  the  supreme  court  of  North  Carolina 
very  sensibly  observes  that  'Hhe  ascertainment  and  declaration  of 
the  result  of  the  election  was  prima  facie  correct,  and  it  was  con- 
clusive until,  in  a  proper  action  brought  for  the  purpose,  the  true 
result  otherwise  should  be  ascertained  and  declared  by  a  judicial 
determination.  The  law  contemplates  and  intends,  generally,  that 
the  result  of  an  election,  as  determined  by  the  proper  election  offi- 
cers, shall  stand  and  be  effective  until  it  shall  be  regularly  contested 
and  reversed  or  adjudged  to  be  void  by  a  tribunal  having  jurisdic- 
tion for  that  purpose.  It  would  lead  to  confusion  and  ridiculous 
absurdity  to  allow  the  validity  and  result  of  an  election  to  be  con- 
tested every  time  the  result  of  it,  as  determined  by  the  election  offi- 
cers, became  material  collaterally  in  a  litigation.  In  the  present 
case,  the  defendant  might  be  able  to  prove  facts  showing  that  the 
election  mentioned  was  void  for  one  cause  or  another.  Another 
defendant,  charged  with  a  like  offense,  might  be  less  fortunate,  and 
the  state  might  show  that  it  was  regular  and  valid;  and  so  on 
indefinitely.  The  law  does  not  provide  for  such  continual  and 
repeated  contests  in  every  case  that  may  arise.  It  intends  that  one 
contest,  properly  instituted  for  the  purpose,  shall  establish  the 
validity  or  invalidity  of  the  election  questioned.  If  the  present 
defendant  or  others  were  dissatisfied  with  the  conduct  of  the  elec- 
tion, or  the  result  of  it  as  declared,  they  should  have  promptly  brought 
their  action,  as  they  might  have  done,  to  contest  its  validity  and  the 
correctness  of  the  ascertained  result.    They  had  the  right  to  do  so, 

w  Combs  V.  Slate,  81  Ga.  780,  8  8.  E.  Rep.  8ia 
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and,  aa  they  did  not,  it  cannot  be  attacked  in  a  collateral  action. 
This  is  well  settled.**"  But  in  some  of  the  states, — as,  in  Texas, — 
the  law  gives  to  any  voter  of  the  local  option  district  the  right  to 
contest  the  validity  of  such  election  within  a  certain  number  of  days; 
and  this,  it  is  held,  does  not  prevent  one  accused  of  violating  the 
order  of  prohibition  from  showing  at  a  later  time  that  it  was  void.^ 

§  104.   Effect  of  Local  Option  on  Prior  Liquor  Laws. 

It  is  a  general  rule  that  when  the  provisions  of  a  local  option  law 
have  been  duly  adopted  and  put  in  force  in  any  given  district,  it  then 
constitutes  the  exclusive  system  for  the  regulation  of  liquor-selling  in 
that  locality,  and  has  the  effect  to  abrogate,  during  its  continuance, 
all  laws  and  provisions  of  laws  which  are  inconsistent  with  its  terms, 
as  well  those  prescribing  penalties  for  given  acts  as  those  regarding 
the  granting  of  licenses  or  otherwise  legalizing  the  sale.^  Perhaps 
it  is  more  correct  to  say  that  such  prior  laws  are  suspended  by  the 
local  option  law  than  that  they  are  repealed  by  it.  "We  do  not 
think,"  says  the  court  in  Florida,  ''that  it  amounts  to  a  repeal  of  the 
general  revenue  statute,  but  only  to  a  suspension  of  its  operation,  in 
so  far  as  it  regulates  the  sale  of  intoxicating  liquors,  wine,  or  beer, 
as  long  as  the  local  option  article  is  in  force  in  the  county  or  any 
particular  election  district.  Upon  the  local  option  article  ceasing  to 
be  operative,  these  provisions  of  the  revenue  act,  which  had  been 
suspended  by  the  enforcement  of  the  article,  will  resume  their  sway 
in  the  county  or  precinct.'**^    And  it  also  appears  that,  unless  other- 


M  State  V.  Cooper,  101  N.  Car.  684.  8 
8.  E.  Rep.  184  See,  also.  State  v. 
Emery,  9S  N.  Car.  768.  8  8.  E.  Rep.  810; 
Comm.  V.  Lillard.  (Ky.)  9  8.  W.  Rep. 
710. 

»  Curry  v.  State,  28  Tex.  App.  475. 18 
8.  W.  Rep.  752.  See.  also,  Young  v. 
Comm.,  14  Bush,  161. 

«*Rauch  V.  Comm.,  78  Pa.  St.  490; 
Comm.  V.  Mueller,  *81  Pa.  St.  127; 
State  V.  Ye  well.  68  Md.  120;  Wheeler  v. 
State,  64  Miss.  462,  1  South.  Rep.  682; 
Young  V.  Comm.,  14  Bush.  161;  Comm. 
V.  Jarrell,  (Ky.)  5  8.  W.  Rep.  768;  Rob- 
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Weeks,  88  Mo.  App.  566;  Minnehaha 

Co.  V.  Champion,  5  Dak.  438.  41  N.  W. 

Rep.  754.   Compare  Vallance  v.  King. 

8  Barb.  548;  State  v.  Smiley.  101  N.  Car. 

709.  7  8.  E.  Rep.  004;  State  v.  Carter.  28 

8.  Car.  1,  4  S.  E.  Rep.  790;  Stale  v. 

Smith.  (Fla.)  7  South.  Rep.  848;  Terri- 

tory     Pratt,  (Dak.)  48  N.  W.  Rep.  711; 

Winlerton  v.  State,  66  Miss.  238,  8 

South.  Rep.  736. 
«  Butler  V.  State,  26  Fla.  847, 6  South. 

Rep.  67. 
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wise  provided,  the  adoption  of  local  option  will  exempt  from  punish- 
ment those  persons  who  had  become  liable  thereto  by  the  violation 
of  the  prior  laws  thus  abrogated."  A  local  option  statute,  having  a 
general  repealing  clause,  will  abrogate,  so  far  as  the  two  statutes  are 
inconsistent,  a  prior  act  empowering  the  corporate  authorities  of  a 
particular  town  to  grant  licenses  to  retail  liquors  within  the  corporate 
limits  of  the  town."  But  of  course  if  the  election  results  in  favor  of 
licensing,  it  has  no  effect  on  any  prior  law;  the  general  liquor  law 
of  the  state  is  not  abrogated  by  the  mere  holding  of  a  local  option 
election."  And  if  the  local  option  law  does  not  prescribe  any  penal- 
ties for  illegal  acts,  such  acts  are  punishable  under  the  provisions  of 
the  former  statutes."  So  where  the  local  option  law  provides  that, 
"in  addition  to  the  penalties  now  prescribed  by  law,"  unlawful  sales 
may  be  enjoined,  this  has  the  effect,  by  implication,  to  continue  in  force 
and  incorporate  the  penalties  referred  to."  When  such  law  provides 
that  an  election  resulting  in  favor  of  license  shall  not  affect  localities 
in  which  the  sale  of  liquors  is  already  prohibited  by  law,  a  town  can- 
not, by  voting  for  license,  legalize  sales  witbin  its  limits,  when  it  is 
within  two  miles  of  a  certain  church,  a  locality  within  which  the  sale 
of  liquor  is  already  prohibited.^  When  the  local  option  law  contains 
a  provision  that  it  shall  not  interfere  with  the  manufacture  or  sale 
of  domestic  wines  or  cider,  it  is  held  that  the  act  does  not  take  from 
the  local  authorities  the  power,  under  the  general  law,  to  issue  a 
license  to  retail  domestic  wines  in  quantities  less  than  a  quart."  In 
Missouri,  it  is  held  that  the  adoption  by  a  city  of  the  local  option 
law  does  not  affect  the  right  of  a  druggist  therein  to  sell  liquor  on 
the  prescription  of  a  registered  and  practising  physician,  as  authorized 
by  a  prior  law."    In  Texas,  where  the  local  option  law  provides  that 


«  BooDe  V.  State.  12  Tex.  App.  184 
«Tatum  V.  State.  79  Ga.  176.  8  S.  E. 
Rep.  907. 

•<Hearn  v.  Brogan.  64  Miss.  834,  1 
South  Rep.  246.   And  see  Zarresseller 
People.  17  111.  101. 

»  Winterton  v.  SUte,  65  Miss.  288,  8 
South  Rep.  785. 

••Territory  v.  O'Connor,  5  Dak.  897, 
41  N.  W.  Rep.  74d 


estate  V.  Hollingsworth,  100  N.  Car. 
685.  6  S.  E.  Rep.  417.  And  see  McGru- 
der  V.  State,  88  Ga.  616.  10  S.  £.  Rep. 
281. 

<»  Brown  v.  State,  79  Ga.  478.  4  a  E 
Rep.  256. 

^  Ex  parts  Swann,  96  Mo.  44.  9  S.  W. 
Rep.  10;  SUte  v.  Williams,  88  Mo.  App. 
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no  election  shall  be  held  within  the  same  prescribed  limits  in  less 
than  two  years  after  a  previous  election,  but  at  the  expiration  of  that 
time  the  commissioners'  court,  whenever  they  deem  it  expedient,  may 
order  another  election,  it  is  ruled  that  where  prohibition  has  been 
adopted  in  a  precinct,  its  subsequent  adoption  in  the  same  precinct, 
at  an  election  held  more  than  two  years  thereafter,  but  under  an 
order  made  by  the  court  within  the  two  years,  will  leave  prohibition 
in  force,  even  if  the  second  election  is  void.^ 

§  106.   Effect  of  Changing  Boundary  of  District. 

Where  a  local  option  law  governs  an  entire  district,  and  a  portion 
of  the  district  is  cut  off  and  joined  to  other  territory  under  a  nidw 
name,  the  local  option  law  still  remains  operative  through  the  part 
not  thus  severed.^^  And  also,  where  a  new  election  district  is  carved 
out  of  one  where  prohibition  is  in  force,  the  same  law  will  continue 
in  force  in  the  new  district.'*  Merely  changing  the  name  of  a  town- 
ship will  not  have  the  effect  of  reversing  its  previous  decision  under 
the  local  option  law.^'  And  where  a  district  embracing  a  city,  and 
including  many  voters  outside  the  city  boundary,  had  voted  in  favor 
of  local  prohibition,  and  afterwards  the  city,  without  legislative 
authority,  again  voted  on  the  question,  and  a  majority  of  the  votes 
were  against  prohibition,  and  licenses  were  granted,  it  was  held  that 
the  district  could  not  thus  be  severed,  except  at  the  will  of  the  legis- 
lature, and  the  vote  in  part  of  the  district  on  the  question  did  not 
protect  the  licensees.'^ 

§  106.   Bepeal  of  Xiocal  Option. 

In  Texas,  it  is  within  the  power  of  the  qualified  voters  of  a  justice's 
precinct,  town,  or  city  to  repeal  the  local  option  law  within  the  limits 

70  Ex  parte  Cox,  28  Tex.  App.  587,  18  Rep.  876;  Prestwood  v.  State,  88  Ala. 
8.  W.  Rep.  862.  235,  7  South  Rep.  259. 

71  Jones  V.  State,  67  Md.  256,  10  Atl.  78  state  v.  Cooper,  101  N.  Car  684. 8  S. 
Rep.  216.  £.  Rep.  184. 

7SHiggin8  V.  State,  64  Md.  419,  1  AtL       74Comm.  v.  King,  86  Ky.  486,  6  8.  W. 

Rep.  124 
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of  such  preoinot,  town,  or  oity,  in  the  manner  provided  by  law,  not- 
withstanding such  law  has  been  adopted  and  is  in  force  throughout 
the  entire  county.^  But  in  the  other  states,  it  is  believed,  no  such 
severance  of  the  district  would  be  legal.  The  election  to  repeal  the 
law  cannot  be  called  for  a  territory  forming  a  part  only  of  that  for 
which  the  first  election  was  held.^*  It  is  a  rule  that  the  repeal  of  a 
penal  law,  when  the  repealing  statute  substitutes  no  other  penalty, 
exempts  from  punishment  all  persons  who  have  offended  against  the 
provisions  of  the  repealed  law,  unless  it  be  declared  otherwise  in  the 
repealing  act.  For  this  reason,  if  a  county  adopts,  and  afterwards 
rescinds,  the  local  option  law,  the  abrogation  of  its  provisions  in  this 
manner  being  equivalent  to  a  legislative  repeal,  it  will  exempt  offenders 
from  punishment  whether  their  cases  were  pending  in  courts  of  orig- 
inal jurisdiction  or  in  appellate  courts,  at  the  time  uf  the  rescission 
of  the  law." 

'•Whieenhunt  V.  ^izie.  18  Tex.  App.  "Freese  v.  State.  14  Tex.  App.  81; 
491;  Woodlief  v.  Slate,  21  Tex.  App.  Prather  v.  Stale.  Id.  458;  Wells  v.  State. 
412.  2  8.  W.  Rep.  812.  24  Tex.  App.  230, 5  8.  W.  Rep.  880;  Daw- 

w  Caldwell  v.  Grider.  88  Ala.  421.  7  8on  v.  State,  25  Tex.  App.  670.  8  a  W. 
South.  Rep.  208;  Comm.  v.  King.  86  Ky.  Rep.  820;  Halfln  v.  SUte.  5  Tex.  App. 
486,  6  S.  W.  Rep.  124.  212;  Monroe  v.  State.  8  Tex.  App.  848. 
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OHAFTEB  Vn. 

TAXATION  OP  THE  LIQUOR  TRAFFia 

§  107.  Constitutionality. 

108.  Taxation  and  License  Distin^^uished. 

109.  Uniformity  in  Taxation. 

110.  Conflict  with  Other  Liquor  Laws. 

111.  Lien  of  Tax  on  Real  Property. 

112.  Levy  and  Collection  of  Tax. 

118.   United  States  Internal  Revenue  Tax. 

§  107.  Coiistitutionality. 

If  the  legislature  of  a  state,  in  the  exercise  of  its  discretion  as  to 
the.  measures  best  adapted  to  lessen  the  evils  of  intemperance,  sees 
fit  to  impose  a  tax  upon  the  manufacture  of  intoxicating  liquors  and 
upon  the  traffic  in  them,  instead  of  adopting  one  of  the  other  more 
directly  repressive  systems,  there  can  be  no  doubt  of  its  constitu- 
tional power  so  to  do.^  It  is  entirely  customary,  under  our  systems, 
to  impose  exceptional  taxation  upon  certain  pursuits  and  callings, 
upon  the  theory  that,  from  their  relation  to  the  public  interests,  or 
by  reason  of  the  necessity  of  limiting  the  number  of  persons  who  may 
engage  in  them,  they  should  be  classed  as  special  privileges  or  fran- 
chises. And  although  such  an  occupation  tax  may  be  additional  to 
a  tax^upon  the  person's  stock  in  trade,  as  property,  there  is  no  valid 
objection  to  selecting  him  for  the  bearing  of  an  exceptional  burden. 
It  is  true  that  the  primary  object  of  taxation  is  to  raise  revenue, 
while  the  regulation  of  a  dangerous  or  pernicious  business  is  referable 
to  the  police  power.  But  it  does  not  follow  that  the  legislature,  in 
providing  for  revenue,  are  to  be  entirely  excluded  from  other  considera- 
tions. "The  right  of  any  sovereignty,"  says  Judge  Cooley,  "to  look 
beyond  the  immediate  purpose  to  the  general  effect,  neither  is  nor 
can  be  disputed.    The  government  has  general  authority  to  raise  a 

1  Napier  v.  Hodges,  81  Tex.  287;  8Ute  v.  Yolkman,  20  La.  Ann.  585;  Cooley, 
Taxation,  580;  supra,  §  55, 
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revenne  and  to  choose  the  methods  of  doing  so ;  it  has  also  general 
authority  over  the  regulation  of  relative  rights,  privileges,  and  daties, 
and  there  is  no  rule  of  reason  or  polioy  in  government  which  can  re« 
quire  the  legislature,  when  making  laws  with  the  one  object  in  view, 
to  exclude  carefully  from  its  attention  the  other.  Nevertheless,  cases 
of  this  nature  are  to  be  regarded  as  cases  of  taxation.  Revenue  is 
the  primary  purpose,  and  the  regulation  results  from  the  methods  of 
apportionment  that  are  resorted  to  in  obtaining  the  revenue.  Only 
those  cases  where  regulation  is  the  primary  purpose  can  be  specially 
referred  to  the  police  power."'  And  where  the  legislature  has  power 
to  tax  an  occupation,  it  has  the  further  power  to  make  it  a  penal 
offense  for  any  person  to  engage  in  that  occupation  without  first  pay- 
ing the  tax  imposed.'  A  statute  taxing  the  business  of  liquor-selling 
may  provide  for  the  collection  of  the  tax  by  the  county  treasurer,  as 
other  taxes  are  collected,  and  may  impose  penalties  for  its  non-pay- 
ment, and  for  the  refusal  of  a  person  engaged  in  the  business,  on 
demand  of  the  assessor,  to  sign  and  verify  the  statement  of  certain 
returns  required  by  the  act.  Such  provisions  cannot  be  said  to  de- 
prive the  citizen  of  his  rights  or  property  without  due  process  of 
law.^  Regard  must  be  had,  however,  in  the  imposition  of  such  taxes, 
as  in  all  other  acts  of  state  legislation,  to  the  provisions  of  the  fed- 
eral constitution.  A  tax  upon  liquors,  or  upon  the  traffic  in  them, 
must  make  no  discrimination  against  the  citizens  or  the  products  of 
other  states.  If  it  does,  it  will  be  unconstitutional,  either  as  an 
abridgment  of  the  rights  of  citizenship  secured  by  the  supreme  law, 
or  as  an  interference  with  commerce  between  the  several  states.' 

§  108.   Taxation  and  License  Di8t±agai8hed. 

The  necessity  of  drawing  an  accurate  distinction  between  taxation 
and  the  licensing  of  a  business  arises  in  those  states  where,  as  in 

«Cooley.  Taxation.  587.  Wellon  v.  Missouri,  91  U.  8.  275;  Wal- 

*ToDella  v.  State.  4  Tex.  App.  325;  ling  v.  Michigan,  116  U.  8.  446.6  Sup. 

Languille  v.  State.  Id.  812.  Ct.  Rep.  454;  Lyn^  v.  Michigan.  135  U. 

<  Adier  v.  Whitbeck.  44  Ohio  St.  539.  S.  161,  10  Sup.  Ct  Rep.  725;  iupra,  %% 

9  N.  E.  Rep.  672.  44,  79. 

•Tiernan  v.  Rinker,  102  U.  &  123; 
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Ohio,  the  constitation  forbids  the  grant  of  "licenses"  to  trafiEic  in 
intoxicating  liquors.  Now  it  is  well  settled  that  although  the  legis- 
lature is  thus  prohibited  from  licensing  the  sale  of  liquor,  this  does 
not  prevent  it  from  laying  a  tax  on  that  business,  with  the  primary 
object  of  raising  revenue,  and  also  as  a  means  of  discouraging  it,  or 
of  providing  against  4he  evils  which  it  entails.  Neither  the  tax  so 
imposed,  nor  a  provision  that  the  same  shall  attach  as  a  lien  on  the 
property  in  which  the  business  is  conducted,  constitutes  a  license. 
Nor  does  the  tax  necessarily  imply  either  protection  to  the  business 
by  the  state  or  consent  to  its  being  carried  on.*  But  this  principle 
applies  only  in  cases  where  the  business  of  manufacturing  or  selling 
intoxicating  liquors  is  not  made  unlawful  by  the  constitution  or  any 
law  of  the  state.  If  that  business  is  under  no  legal  condemnation, 
but  is  open  to  all  persons  to  engage  in,  then  the  imposition  of  a  tax 
upon  it  cannot  be  regarded  as  a  license,  because,  by  universal  con- 
sent, a  license  is  defined  as  a  permission  to  do  some  act  or  engage 
in  some  ddcupation  which,  without  such  permission,  woiUd  be  unlaw- 
ful. A  license  law,  therefore,  assumes  the  illegality  of  the  business, 
and  denounces  penalties  upon  those  who  pursue  it  without  previously 
protecting  themselves  by  procuring  a  license.  Also  it  restricts  the 
right  to  obtain  a  license  to  certain  classes  of  persons,  and  considers 
their  moral  qualifications  in  making  the  selection.  Taxation,  on  the 
other  hand,  assumes  the  legality  of  the  business  for  any  who  may 
choose  to  pursue  it,  but  imposes  a  burden,  for  the  public  benefit, 
upon  those  engaging  in  it.  The  case  is  not  altered  by  the  fact  that 
payment  of  the  tax  is  made  a  condition  precedent  to  the  right  to 
engage  in  the  business.  Hence  it  follows  that  any  law  which  requires 
certain  acts,  other  than  the  mere  payment  of  the  tax,  to  be  done  by 
the  party  as  a  prerequisite  to  his  right  to  enter  upon  the  pursuit  of 
the  trade  in  question,  and  makes  it  a  penal  offense  to  engage  in  the 
business  without  such  formalities,  is  in  reality  a  license  law,  no  mat- 
ter whether  it  be  called  a  tax  or  by  any  other  name.  This  was  the 
case  with  a  law  formerly  enacted  in  Ohio,  which  required  every  per- 

•  State  V.  Frame,  89 Ohio  St.  899;  Adler  Ohio  St.  676,  9  N.  E.  Rep.  683;  Young- 

V.  Whitbeck,  44  Ohio  St.  539,  9  N.  E.  blood  v.  Sexton,  32  Mich.  406,  20  Am. 

Rep.  672;  Anderson  v.  Brewster,  44  Rep.  654;  Cooley,  Taxation.  594. 
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son  engaging  in  the  traffic  in  intoxicating  liquors  to  pay  a  specified 
sum  of  money,  annually,  and  to  execute  a  bond,  with  the  further 
provision  that  any  person  who  should  engage  in  such  traffic  without 
haying  executed  the  bond,  or  after  his  bond  was  adjudged  forfeited, 
should  be  deemed  guilty  of  a  misdemeanor.  It  was  held  unconstitu- 
tional, as  being  in  effect  a  license,  and  not  a  tax.'  In  the  case  cited, 
Okey,  G.  J.,  said:  "One  who  carries  on  the  traffic  under  this  statute, 
without  complying  with  its  provisions,  commits  a  criminal  offense, 
while  a  dealer  who  complies  with  it  obtains  privileges  denied  to 
others."  And  again:  "In  substance,  it  is,  as  to  all  dealers  who  fail 
to  comply  with  its  provisions,  a  stringent  prohibitory  liquor  law,  and 
as  to  all  dealers  who  do  so  comply,  it  grants  the  privilege  in  the 
future  to  deal  in  such  liquors,  to  the  extent  not  prohibited  by  pre- 
viously existing  laws.  In  legal  effect  it  is  an  act  granting  to  those 
who  comply  with  its  provisions  licenses  to  traffic  in  intoxicating  liq- 
uors, to  the  exclusion  of  all  other  dealers,  and  hence  it  is  in  conflict 
with  the  constitutional  provision  under  consideration.  Though  not 
called  a  license  law,  it  authorizes  the  granting  of  that  which  in  effect 
is  as  clearly  a  license  as  the  privilege  granted  under  the  act  of  1831. 
The  quality  of  a  thing  is  not  altered  by  changing  its  name ;  and  the 
special  privilege  to  traffic  in  liquors  which  is  conferred  under  this 
act  is  as  plainly  a  license  as  if  it  had  been  in  terms  so  called."  And 
the  same  thing  was  held  to  be  true  of  another  act  in  that  state, 
which  provided  that  whoever  should  engage  or  continue  in  such  traffic 
upon  land  or  premises  not  owned  by  him,  without  the  written  con- 
sent of  the  owner  thereof,  should  be  held  guilty  of  a  misdemeanor." 
And  the  converse  of  our  main  proposition  above  is  equally  true  in  law. 
That  is,  the  exaction  of  license  fees,  for  the  sale  of  liquor,  is  not  taxa- 
tion, in  either  the  ordinary  or  the  constitutional  signification  of  that 
term.* 

»  State  V.  Hipp.  88  Ohio  St.  199.  •Pleuler  v.  State,  11  Nebr.  647, 10  N. 

•Butzman  v.  Whitbeck.  42  Ohio  St    W.  Rep.  48L 
223.    ADd  see.  further,  King  v.  Cappel- 
lar.  Id.  218;  SUte  v.  Sinks.  Id.  845. 
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§  109.   TTniformity  in  Taxation. 

It  is  a  general  principle  of  oonstitutional  law  that  taxes  shall  be 
equal  and  uniform  in  their  operation.  This,  however,  does  not  pre- 
vent the  classification  of  occupations  and  their  unequal  taxation,  if  the 
differential  process  does  not  discriminate  between  persons  properly 
belonging  to  the  same  class.  For  instance,  where  the  legislature  is 
empowered  to  tax  occupations,  with  a  proviso  that  such  taxes  shall 
be  equal  and  uniform  upon  the  same  class  of  subjects,"  this  does  not 
necessitate  equality  and  uniformity  as  between  different  classes  of 
occupations,  nor  the  imposition  of  the  same  conditions  upon  every 
class.  And  hence  a  law  is  not  unconstitutional  because,  as  a  condi- 
tion precedent  to  engaging  in  the  business  of  a  retail  liquor-dealer, 
it  requires  the  tax  to  be  paid  for  a  year  in  advance,  but  permits  the 
tax  on  other  occupations  to  be  paid  quarterly,  and  requires  a  license 
to  pursue  such  occupation,  but  permits  others  to  be  pursued  without 
a  license.^®  Neither  is  this  constitutional  principle  violated  by  a  law 
which  creates  a  lien  upon  realty  upon  which  a  saloon  is  established, 
for  the  amount  of  the  license  imposed."  And  while  it  is  requisite 
that  all  persons  pursuing  the  same  occupation  in  the  same  way  should 
be  taxed  alike,  there  is  no  objection  to  making  a  distinction  between 
different  branches  or  different  forms  of  the  same  business,  according 
to  the  degree  of  public  importance  attaching  to  their  due  regulation, 
or  to  other  inherent  distinguishing  circumstances.  Thus,  the  legis- 
lature may  lawfully  discriminate,  for  purposes  of  taxation,  between 
distilleries  and  breweries  on  the  one  hand,  and  saloons  on  the  other 
hand.^^  And  one  sum  may  be  charged  for  a  license  to  sell  liquors 
generally,  and  a  less  sum  for  a  license  to  sell  malt  liquors  only.^^ 
So  a  statute  imposing  a  smaller  license  tax  on  proprietors  of  bars  or 
drinking  saloons  kept  on  steamboats  owned  and  registered  in  the  state 
than  on  owners  of  bars  kept  on  land,  does  not  violate  the  constitutional 
provision  under  consideration.^^  And  a  law  taxing  all  of  a  class  alike, 

WFahey  V.  State.  27  Tex.  App.  146,  11  iZAdler  v.  Whitbeck,  44  Ohio  St.  539. 

8.  W.  Rep.  108.  9  N.  E.  Rep.  673. 

"Anderson  v.  Brewster,  44  Ohio  St.  "Timm  v.  Harrison,  109  111.  518. 

576,  9  N.  E.  Rep.  683.  "State  v.  Rolle,  80  La.  Ann.  991,  81 

(146) 


Ch.  7] 


TAXATION  OF  LIQUOR  TRAFFIC. 


as  liquor  dealers  within  five  miles  of  a  town,  at  one  price,  and  liquor 
dealers  at  wayside  inns  at  a  less  price,  is  not  invalid  for  lack  of  uni- 
formity." 

§  110,   Conflict  with  Other  Liquor  Ijaws. 

The  enactment  of  a  statute  taxing  the  liquor  traffic  does  not  pre- 
vent the  state,  in  the  exercise  of  its  sovereign  powers  of  taxation  and 
police,  from  passing  further  laws  affecting  the  business.  The  fact 
that  a  saloon-keeper  has  complied  with  all  the  provisions  of  a  tax 
law,  before  an  amendment  to  it  became  operative,  does  not  give  him 
a  vested  right  to  sell  under  the  conditions  of  the  former  law."  A 
law  requiring  persons  engaged  in  the  sale  of  spirituous  liquors  to  pay 
a  tax  and  take  out  a  license,  and  authorizing  the  sheriff  to  enforce 
payment,  does  not  conflict  with  a  statute  declaring  it  an  offense  to 
retail  liquor  without  a  license.^' 

§  111.   liien  of  Tax  on  Heal  Property. 

In  some  of  the  states,  the  tax  assessed  upon  a  liquor  dealer  is  made 
a  lien  upon  real  property  occupied  by  him  as  a  lessee.  In  regard  to 
such  a  law,  it  is  said :  "If  the  real  property  on  or  in  which  the  busi- 
ness is  conducted  is  held  by  the  tenant  under  a  lease  for  a  term  made 
prior  to  the  passage  of  the  statute,  the  provisions  for  a  lien  in  the 
second  section  would  not  operate.  It  might  well  be  considered  an 
unauthorized  interference  with  private  property,  and  contrary  to  the 
legislative  intent,  to  subject  the  freehold  of  a  lessor  for  assessments 
against  the  business  of  a  lessee,  over  which  the  lessor  could  exercise 
no  control  during  the  term  granted  under  a  pre-existing  lease.  But 
the  law  will  create  a  valid  lien  fipon  the  property  when  the  land  is 
leased  after  the  passage  of  the  law,  or  if  it  is  held  by  a  tenancy  at 
will  from  month  to  month.  "If  a  tenant  engages  in  a  business 
which,  by  causing  intemperance,  pauperism,  and  crime,  becomes  a 

Am.  Rep.  284;  Ealiski  y.  Qrady,  25  La.  i«  Reithmiller  v.  People.  44  Mich.  280, 
Ann.  576.  6  N.  W.  Rep.  667. 

»  Territory  v.  Connell,  (Ariz.)  16  Pac       »  New  v.  Sute.  84  Tex.  lOa 
Rep.  200. 
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proper  sabject  for  the  exertion  of  the  police  power  of  the  state,  the 
legislature  may  with  propriety  include  the  premises  of  the  lessor, 
which  sustain  and  derive  profit  and  advantage  from  the  subject-mat- 
ter upon  which  such  power  is  exerted."  ^  In  Michigan,  it  is  held 
that  the  act  of  1875,  postponing  all  liens,  mortgages,  conveyances, 
and  incumbrances  to  the  lien  of  the  liquor  tax,  does  not  apply  to  liens 
or  conveyances  attaching  before  the  passage  of  the  act.'* 

§  112.   Levy  and  Collection  of  Tax. 

An  order  of  the  proper  officers,  that  there  shall  be  levied  on  all  oc- 
cupations in  the  county,  not  specially  provided  for  by  the  laws  of  the 
state,  "a  tax  of  one-half  of  the  state  occupation  tax,  as  levied  by  the 
laws  of  the  state,"  is  a  sufficient  levy  of  a  tax  upon  the  occupation 
of  liquor  dealers,  a  state  statute  taxing  such  occupation  at  a  speci- 
fied sum.*  Under  the  United  States  internal  revenue  laws,  two  liq- 
uor assessments,  covering  partially  the  same  period,  will  be  presumed 
to  be  for  different  liquors.*^  In  Ohio,  under  the  "Dow  law,"  where 
the  assessment  year  begins  on  the  fourth  Monday  of  May,  it  is  held 
that  one  beginning  business  on  the  first  day  of  May  is  required  to  pay 
an  amount  proportioned  to  the  remainder  of  the  assessment  year, 
but  not  less  than  a  certain  minimum  sum."  Under  the  general  rule 
that  all  taxes,  unless  otherwise  specified,  are  payable  in  money  only, 
it  is  held  that  the  note  of  a  liquor  dealer,  payable  on  time,  cannot  be 
received  in  satisfaction  of  the  tax  imposed  upon  him,  and,  if  taken  in 
payment  thereof,  is  void  as  in  violation  of  public  policy.^  Where  the 
law  under  which  a  liquor  tax  was  levied  was  unconstitutional  and 
Toid,  a  person  who,  under  protest,  has  made  the  payment  required 
by  the  act,  may  recover  back  the  sum  so  paid.** 

^«Ander8on  V.  Brewster.  44  Ohio  St  «Kusta  v.  KImberly.  23  Wkly.  Law 

576.  9  N.  E.  Rep.  683.  Bui.  879. 

»»Finn  v.  Haynea.  37  Mich.  63.  »I)ornn  v.  Phillips.  47  Mich.  228.  10 

»Wade  V.  State,  22  Tex.  App.  620,  3  N.  W.  Rep.  350.  See  Cooley.  Ta.valion. 

8.  W.  Rep.  786.  4o2.  710;  Black.  Tax  Tith-s.  50. 

2»  United  Slates  v.  O'Neill.  19  Fed.  »*Catoir  ?.  Walierson.  a8  Ohio  St. 

Rep.  567.  319. 
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§  113.   TTnited  States  Internal  Revenue  Tax. 

A  license  from  the  United  States,  under  the  internal  revenue  laws, 
conveys  to  the  licensee  no  authority  to  carry  on  the  licensed  business 
within  a  state.  The  requirement  of  payment  for  such  licenses  is 
only  a  mode  of  imposing  taxes  on  the  licensed  business,  and  the  pro- 
hibition, under  penalties,  against  carrying  on  the  business  without 
a  license  is  only  a  mode  of  enforcing  the  payment  of  such  taxes.^  A 
government  license,  therefore,  cannot  be  used  as  a  shield  against  the 
enforcement  of  state  laws.  It  is  purely  and  simply  a  form  of  taxa- 
tion. For  the  internal  revenue  laws  are  enacted  solely  as  a  means 
of  raising  revenue.  They  have  no  effect  upon  the  internal  police  of 
the  states,  with  which  congress  has  nothing  to  do,  and  cannot  be  con- 
strued as  evincing  an  intention  to  either  legalize  or  regulate  the  traffic 
in  intoxicating  liquors.  That  a  dealer  bas  already  paid  a  tax  to  the 
United  States  gives  him  no  claim  to  immunity  from  state  or  municipal 
taxation.  And  if  his  business  is  put  under  the  ban  of  state  law,  his 
government  license  is  no  justification  for  his  continuing  it.^  All  per- 
sons or  corporations  engaging  in  the  traffic  are  subject  to  pay  the 
United  States  tax.  For  example,  a  city,  if  it  distills  and  sells  spirits, 
whether  authorized  by  its  charter  or  not,  must  pay  the  tax.*'  And 
the  stockholders  of  a  corporation  engaged  in  operating  a  distillery 
are  "persons  interested  in  the  use  of  the  distillery, within  the  mean- 
ing of  the  statute  which  declares  that  all  such  persons  shall  be  jointly 
and  severally  liable  for  the  taxes  imposed  by  law  on  the  distilled  spir- 
its produced  therein.'* 

»  License  Tax  Cases.  6  Wall.  468.  « United  Statai  v.  Wolters,  46  Fed. 

«  Supra,  g  87;  infra,  %  125.  Rep.  509. 

s^Salt  Lake  City  v.  HoUister,  8  Utah, 
200.  2  Pac.  Rep.  200. 
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OHAPTEB  Vm. 

THE  LICENSING  ST8TE1L 

PaBT  L    Ck)N8TITUnONA.LITT  OF  LlOE178B  LaWS. 

g  114.   The  LicensiDg  System. 
116.   License  Laws  Constitutional 

116.  Repeal  of  Prior  Lawi  by  Enactment  of  License  Law. 

Past  XL  Nature  and  Effect  of  Licbksbs. 

117.  Definition  of  License. 

118.  No  License  Created  by  Parol  or  Implication. 

119.  Wrongful  Refusal  or  Neglect  to  Grant  License. 
190.  Impossibility  of  Obtaining  License. 

121.  Performance  of  Conditions  not  Equivalent  to  Obtaining 
License. 

128.  Retroactiye  Effect  of  License. 

128.  Number  of  Licenses  required. 

124.  Separate  Licenses  Required  from  Different  Jurisdictions. 

125.  U.  S.  License  no  Protection  against  State  Laws. 
136.  Effect  of  Government  License. 

127.  Licenses  are  not  Contracts. 

128.  License  Gives  no  Vested  Rights. 

129.  Effect  of  Repeal  of  Law  on  Unexpired  License. 

180.  License  is  not  Assignable. 

181.  License  does  not  Pass  to  Administrator. 

182.  License  Protects  Servant  or  Agent 
188.  Removal  of  Principal  from  State. 

184.  Rights  of  Partners  under  License. 

185.  Statutory  Authority  for  Transfer  of  License. 

186.  Sales  under  Expired  License. 

187.  Invalid  License  no  Protection. 

Part  IIL   What  Persons  are  Required  to  be  Licensed. 

188.  Persons  Eligible  to  be  Licensed. 

189.  What  Persons  must  Take  out  License. 

140.  Wholesalers. 

141.  Manufacturers. 

142.  Social  Clubs. 

143.  License  to  Joint  Parties. 

Pabt  IV.  Form  and  Conditions  op  License. 

144.  Form  of  License. 

145.  Designation  of  Place  of  Sale. 

146.  Conditions  in  License. 

147.  Duration  of  License. 
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Past  V.   Limitatiok  op  Rights  Secured  by  Licek^b. 

g  148.  License  Subject  to  Existing  Laws. 

149.  Effect  of  Laws  Subsequently  Enacted. 

150.  Restriction  as  to  Place  of  Sale. 

151.  Laws  Prohibiting  Sales  to  Particular  Classei  of  Persons. 

152.  Requirement  that  License  be  Displayed. 
15S.  Screen  Law. 

Pabt  VL  Pboceedings  to  Obtain  License* 

154.  Power  to  Qrant  Licenses. 

155.  Power  cannot  be  Delegated. 

156.  Application  for  License. 

157.  Affidavit  of  Applicant. 

158.  Notice  of  Application. 

159.  Recommendation  of  Application. 
100.  Who  may  Sign  Recommendation. 

161.  Number  of  Persons  Recommending. 

162.  Moral  Qualifications  of  Applicant 

163.  Requirement  as  to  Residence. 

164.  Remonstrances. 

165.  Right  to  Contest  Application. 

166.  Appointing  Day  for  Hearing. 

167.  Procedure  on  Hearing  Application. 

168.  Evidence  on  Application. 

169.  Disqualification  of  Judges. 

170.  Discretion  in  Granting  or  Refusing  License. 

171.  Nature  of  this  Discretion. 

172.  Mandamus  to  Compel  Issuing  of  License. 

173.  Appeal  from  Order  of  Licensing  Authority. 

174.  Certiorari  to  Review  Proceedings. 

175.  Restraining  Grant  of  License. 

176.  Criminal  Responsibility  of  Licensing  Board. 

177.  Action  for  Refusal  to  Issue  License. 

178.  License  not  Collaterally  Impeachable. 

Pabt  VIL   License  Fees. 

179.  License  Fees  not  Taxation. 

180.  Fixins:  Amount  of  Fees. 

181.  Reasonableness  of  Amount. 

182.  Ordinances  Increasing  Amount  of  Fee. 
188.  Payment  in  Advance  Required. 

194.  License  Fee  Payable  in  Money. 

185.  Collection  of  License  Fees. 

186.  Disposition  of  License  Moneys 

187.  Recovery  of  Excessive  or  Illegal  Fee  Paid. 

188.  Refunding  Money  on  Refusal  or  Cancellation  of  License. 
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Pabt  ym   Rbvooation  of  Licenses. 

g  189.  Power  to  Revoke  License!. 

190.  Revocation  by  Repeal  of  Law. 

191.  Jurisdiction  for  Revocation. 

192.  Causes  for  Revocation  of  License. 

193.  Notice  to  Licensee. 

194.  Proceedings  and  Evidence. 
196.  Appeal  and  Review. 

196.  Effect  of  Revocation. 

Pabt  IX.  Bokdb  of  Licensees. 

197.  Bond  as  Condition  Precedent  to  Validity  of  License. 

198.  Form  and  Contents  of  Bond. 

199.  Approval  of  Bond. 

200.  Breach  of  Condition  of  Bond. 

201.  Actions  on  Bonds. 

202.  Damages  Recoverable  in  Suit  on  Bond. 
208.  Liability  of  Sureties. 

Pabt  Z.  Town  Agents. 

204.  Appointment  and  Character  of  Town  Agents. 

205.  Powers  and  Duties  of  Town  Agents. 

Pabt  I.    Constitutionality  of  Lioensb  Laws. 

§  114.   The  Licensing  System. 

Of  the  varions  systems  of  legislation  for  the  suppression  of  the 
evilg  of  intemperance  or  of  regulating  the  traffic  in  alooholio  bever- 
agesy  that  which  is  based  upon  the  granting  of  lieendes  to  sell  intoxi- 
cants is  the  one  prevailing  in  the  greatest  number  of  states.  The 
•  provisions  of  the  various  statutes  differ  widely  in  points  of  detail. 
But  the  fundamental  idea  of  all  is  the  restriction  of  thd  right  to  sell 
liquor  to  a  limited  number  of  responsible  and  trustworthy  persons, 
with  such  conditions  as  to  the  conduct  of  their  business,  and  the 
classes  of  persons  to  whom  tbey  may  sell,  as  will  tend  to  reduce  the 
inevitable  evils  of  the  traffic  to  a  minimum.  Laws  of  this  character 
usually  specify  the  personal  qualifications  of  those  to  whom  the 
privilege  may  be  accorded.  They  are  required,  for  example,  to  be 
temperate  and  of  good  moral  character,  adults,  citizens,  and  residents 
of  the  state  or  district.  The  method  of  applying  for  and  obtaining 
licenses  is  also  prescribed  in  detail,  provision  being  commonly  made 
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for  a  written  petition,  endorsed  by  a  certain  number  of  persons, 
which  is  referred  to  a  court  or  board,  empowered  to  hear  counter- 
petitions  or  remonstrances,  and  invested  with  a  sound  discretion  as 
to  granting  or  refusing  the  application.  The  exaction  of  a  fee  from 
the  persons  licensed  is  also  a  part  of  this  system.  But  in  some  of 
the  states  it  is  hardly  greater  in  amount  than  is  necessary  to  cover 
the  expenses  of  hearing  the  application  and  granting  the  license; 
while  in  others  it  is  set  at  a  high  figure,  partly  for  the  purpose  of 
lessening  the  number  of  saloons,  and  partly  with  a  view  to  making 
the  dealers  bear  an  extra  portion  of  the  expense  entailed  upon  the 
public  by  the  pauperism  and  crime  which  the  trade  engenders.  As 
a  rule,  also,  the  licensee  is  required  to  furnish,  a  bond,  with  sureties, 
conditioned  for  his  due  observance  of  the  law.  And  he  is  further 
made  subject  to  regulations  as  to  the  place  and  conduct  of  his 
business,  as  to  the  hours  and  days  when  be  may  not  ply  his  trade, 
and  as  to  the  persons  to  whom  he  may  not  sell,  and  to  other  restric- 
tions too  numerous  and  diverse  to  be  mentioned  in  this  brief  sum- 
mary. The  effect  of  this  system  is  to  make  the  trafiEic  in  intoxicating 
liquors,  save  by  those  who  have  been  duly  licensed,  an  unlawful 
avocation,  and,  usually,  a  penal  offense.  In  other  words,  the  right 
to  sell  liquor,  which,  in  the  absence  of  any  statutory  provision, 
might  have  been  exercised  by  any  one,  is  by  the  statute  converted 
into  a  franchise,  and  can  be  exercised  only  by  those  who  have  actually 
obtained  a  license.^  And  we  usually  find,  in  the  statutes,  careful 
provision  made  for  the  penal  consequence  which  shall  follow  the 
infraction  of  any  prohibition  of  the  law,  either  by  those  who  engage 
in  the  business  without  license,  or  by  licensed  dealers  who  disregard 
the  restrictions  imposed  upon  the  exercise  of  their  privilege. 

§  116.   License  Laws  ConstitutionaL 

In  a  former  chapter  we  had  occasion  to  examine  in  detail  the 
validity  of  laws  enacted  as  a  part  of  the  licensing  system.  And 
it  was  there  seen  that  statutes  of  this  character,  with  provisions  such 
as  those  outlined  above,  are  almost  universally  held  to  be  free  from 

1  Mayor  of  New  York  v.  MaBon,  4  £.  D.  Smith,  142. 
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constitutional  objection.'  In  particular,  it  appeared  that,  although 
the  law  may  require  the  applicant  to  procure  the  assent  or  recom- 
mendation of  a  certain  number  or  proportion  of  the  residents  of  his 
district,  it  cannot  therefore  be  said  unlawfully  to  subject  him  to  the 
will  of  his  neighbors,  or  to  abridge  his  rights  as  a  citizen;  that  the 
privilege  might  be  restricted  to  citizens  or  residents  of  the  state,  with- 
out  any  violation  of  the  provisions  of  the  federal  constitution ;  that 
it  was  competent  to  confine  the  granting  of  licenses  to  certain  classes 
of  citizens,  or  to  require  certain  proper  qualifications,  discriminating 
against  the  vicious  or  disreputable;  that  laws  regulating  the  conduct 
of  the  licensee*s  business,  calculated  to  guard  against  the  abuse  of 
the  privilege  or  the  grosser  evils  attending  its  exercise,  were  not 
impeachable  on  constitutional  grounds;  and  that  the  revocation  of 
a  license,  either  for  violations  of  the  law  under  which  it  was  held,  or 
upon  a  change  of  legislative  policy,  infringed  no  constitutional  rights 
of  the  holder/  In  respect  to  most  of  these  questions,  the  validity  of 
such  laws  has  ceased  practically  to  be  contested.  As  concerns  others, 
any  doubt  that  may  arise  will  admit  of  easy  solution  in  accordance 
with  well  settled  general  principles. 

§  116.   Kepeal  of  Prior  Laws  by  Enactment  of  License 

Law. 

Any  radical  change  of  state  policy,  in  the  system  of  liquor  legis- 
lation, will  usually  be  attended  by  an  entire  repeal  of  the  laws  on 
that  subject  previously  in  force.  Thus,  when  a  state  adopts  total 
prohibition  as  its  rule,  the  license  laws,  with  all  their  subsidiary  and 
related  enactments,  are  thereby  abrogated.  And  conversely,  when 
a  statute  which  provides  for  licensing  the  sale  of  liquors,  and  pro- 
hibits the  sale  except  under  license,  is  intended  to  be  exhaustive  of 
the  subject  of  liquor-selling,  it  will,  by  necessary  intendment,  repeal 
a  previously  existing  law  which  prohibited  such  sale  absolutely.'  But 
whether  the  penalties  denounced  by  the  former  law  will  be  abrogated 
or  not,  will  depend  upon  whether  they  are  consistent  with  those  pre- 

«  Supra,  46-51.  And  see  State  v.  see  State  v.  City  of  Spokane  Falls, 
Gray,  (Conn.)  22  Atl.  Rep.  675.  (Wash.)  25  Pac.  Rep.  903. 

«  Cullen  v.  State.  42  Conn.  55.  And 
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scribed  by  the  new  act,  or  are  duplicated  therein,  or  may  be  regarded 
as  cumnlative.^  And  what  effect  the  later  statute  will  have  upon 
penalties  incurred,  or  prosecutions  begun,  under  the  former  law,  will 
depend  upon  the  terms  of  the  new  act.  As  a  general  ruie,  the  repeal 
of  a  penal  law,  when  the  repealing  statute  substitutes  no  other  pen* 
alty,  exempts  from  punishment  all  persons  who  have  offended  against 
the  provisions  of  the  repealed  law,  unless  it  be  declared  otherwise  in 
the  repealing  act.* 


Pabt  n.    Natubb  and  Effect  of  Licenses. 

§  117.   Deflnition  of  Ldoense. 

"A  license  is  essentially  the  granting  of  a  special  privilege  to  one 
or  more  persons,  not  enjoyed  by  citizens  generally,  or  at  least,  not 
enjoyed  by  a  class  of  citizens  to  which  the  licensee  belongs.  A 
common  right  is  not  the  creature  of  a  license  law."  *  "In  a  general 
sense,  a  license  is  permission  granted  by  some  competent  authority 
to  do  an  act  which,  without  such  permission,  would  be  illegal."  ^ 
''The  popular  understanding  of  the  wgrd  *  license'  is  undoubtedly  a 
permission  to  do  something  which,  without  the  license,  would  not  be 
allowable.  This  is  also  the  legal  meaning.  The  object  of  a  license 
is  to  confer  a  right  which  does  not  exist  without  a  license."^  "A 
license  is  a  privilege  granted  by  the  state,  usually  on  payment  of  a 
valuable  consideration,  though  this  is  not  essential.  To  constitute  a 
privilege,  the  grant  must  confer  authority  to  do  something  which, 
without  the  grant,  would  be  illegal ;  for  if  what  is  to  be  done  under 
the  license  is  open  to  every  one  without  it,  the  grant  would  be  merely 
idle  and  nugatory,  conferring  no  privilege  whatever.  But  the  thing 
to  be  done  may  be  something  lawful  in  itself,  and  only  prohibited  for 
the  purposes  of  the  license;  that  is  to  say,  prohibited  in  order  to 
compel  the  taking  out  of  a  license."  *   From  these  definitions,  which 

<  State  V.  Sutton,  100  N.  Car.  474,  6  8.       '  State  v.  Hipp.  88  Ohio  St.  199,  228. 
B.  Rep.  687.  •  Youngblood  v.  Sexton.  82  Mich.  406, 

•  Supra,  %  106.  20  Am.  Rep.  654. 

«  State  V.  Frame.  89  Ohio  St.  899.  418.       *  Cooley.  Taxation,  596. 
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are  among  the  best  to  be  found  in  the  books,  it  will  be  apparent  that 
three  leading  ideas  are  involved  in  the  definition  of  a  license  under 
the  liquor  laws.  First,  it  confers  a  special  privilege  or  franchise, 
upon  selected  persons,  to  pursue  a  calling  not  open  to  all.  Second, 
it  legalizes  acts  which,  if  done  without  its  protection,  would  be  offenses 
against  the  statute.  Third,  it  is  a  privilege  granted  as  part  of  a 
system  of  police  regulation,  and  herein  is  distinguishable  from  taxa- 
tion. A  tax  upon  a  business  is  imposed  primarily  as  a  means  of 
raising  revenue,  and  does  not  lose  its  character  because,  as  a  second- 
ary object,  it  contemplates  the  regulation  of  the  business.  A  license- 
fee  is  exacted  primarily  as  a  means  of  restricting  or  regulating  a 
trade,  and  it  continues  to  be  such  although,  incidentally,  it  may  pro* 
duce  an  addition  to  the  public  revenue.^^ 

§  118.   No  License  Created  by  Parol  or  Implication. 

Licenses  to  sell  liquor  are  required  to  be  in  writing  and  in  a  cer- 
tain form,  and  verbal  permission,  even  from  the  officer  authorized  to 
issue  licenses,  and  upon  performance  of  the  prerequisite  conditions, 
is  not  equivalent  to  a  formal  license."  Nor  will  any  license  pass,  or 
the  necessity  of  obtaining  it  be  dispensed  with,  by  mere  implication 
from  the  statute.  For  example,  where  a  law  declares  that  no  license 
shall  be  granted  outside  of  cities  and  towns,  and  that  it  shall  be 
unlawful  to  sell  without  license,*this  does  not  imply  that  liquors  may 
be  sold  in  cities  and  towns  without  a  license."  So  a  statutory  pro- 
vision that  *'any  person  who,  after  the  15th  day  of  January  in  any 
year,  engages  in  or  carries  on  any  business  for  which  a  license  is 
required,"  shall  be  fined,  does  not  authorize  one  to  engage  in  such 
business  prior  to  January  15th  without  a  license."  So  again,  a  con- 
viction and  fine  for  retailing  liquor  without  a  license,  does  not  oper- 
ate as  a  license  to  sell  for  a  year.^^  And  an  order  of  the  selectmen 
of  a  town  to  an  officer,  directing  him  to  cause  all  saloons  to  be  closed 
at  a  certain  hour,  and  containing  an  intimation  of  an  intent  to  prose« 

w  See,  supra,  §  108.  "  Moog  y.  Espalla,  (Ala.)  9  South. 

"  State  V.  Moore,  14  N.  H.  451;  Law-  Rep.  596. 

rence  v.  Gracy,  11  Johns.  179.  "  State  v.  McBride,  4  McCord,  832. 
«  State  V.  Cofleld,  22  a  Car.  801, 
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cate  offenders  against  the  law  in  certain  contingencies,  is  not  a  license 
to  sell  intoxicating  liquors  at  times  and  ander  circumstances  not  men- 
tioned." 

§  119.   Wrongful  Befusal  or  Neglect  to  Grant  Liicense. 

The  fact  that  the  authorities  charged  with  the  duty  of  issuing  liq- 
uor licenses  wrongfully  or  arbitrarily  refused  to  grant  a  license  to  the 
applicant,  is  not  equivalent  to  a  proper  license,  and  affords  him  no 
justification  or  defense  for  engaging  in  the  traffic  without  a  license ; 
he  has  his  remedy  by  mandamus,  and  this  remedy  he  must  success, 
fully  pursue  before  he  can  legally  begin  selling."  And  the  refusal 
of  the  licensing  authorities  to  grant  any  licenses  whatever  for  the 
sale  of  liquor,  within  the  territory  of  their  jurisdiction,  does  not  oper- 
ate as  a  general  license  to  all  persons  residing  in  the  district  to  pur- 
sue the  traffic.^'  Hence,  in  a  criminal  prosecution  for  selling  without 
license,  evidence  going  to  show  that  the  defendant  presented  a  proper 
petition  for  a  license,  that  he  tendered  the  required  bond  and  pos- 
sessed all  the  qualifications  of  a  dram-shop  keeper,  but  that  the 
authorities  failed  to  grant  him  a  license,  is  not  admissible."  So,  in 
a  district  where  local  option  has  been  declared,  but  is  void  for  a  defect 
in  the  proceedings,  one  who  tendered  the  amount  of  the  tax  due  for 
selling  liquors  and  demanded  a  license,  which  was  refused,  is  pun- 
ishable for  selling  without  a  license."  And  that  the  district  has 
voted  in  favor  of  license,  upon  an  election  under  the  local  option  law, 
is  not  enough  to  protect  the  seller;  he  must  have  actually  obtained 
a  license.^  One  who  sells  after  the  expiration  of  his  license  cannot 
defend  on  the  ground  that  he  was  induced  by  town  officers  to  believe 
that  his  license  would  be  renewed,  and  that  it  was  customary  to  date 
licenses  back."  There  is  one  decision,  however,  in  the  state  of  Illi- 
nois, which  appears  inconsistent  with  the  general  current  of  the 

uComm.  V.  Matthews.  129  Mass.  485.  24  Pick.  352;  State  v.  Downer.  21  Wis. 

w  Brock  V.  State.  65  Ga.  437;  Kad-  374. 

gihD  Y.  Bloomington.  58  III  229;  Kan-  State  v.  Huntley,  29  Mo.  App.  278. 

tas  City  y.  Flanders,  71  Mo.  281;  Suie  Curry  v.  Stale,  28  Tex.  App.  477,  13 

V.  Jamison,  23  Mo.  330.  8.  W.  Rep.  773. 

w  Mayor  of  New  York  y.  Mason.  4  E.  »  State  v.  Cron.  23  Minn.  140. 

D.  Smith,  142;  Comm.  y.  Blackington,  <i  State  y.  Brady,  14  K  I.  508. 
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authorities.  It  was  there  held  that  a  person  who  strictly  oomplies 
with  the  ordinances  of  a  village  having  power  to  regulate  and  license 
the  sale  of  liquor,  by  paying  the  fee  required  for  the  privilege,  and 
giving  a  bond  which  is  accepted,  will  be  protected  in  selliug,  although 
the  clerk  may  have  neglected  to  give  him  a  license;  the  ordinance,  in 
such  cases,  is  the  authority  to  seUL  and  the  license  is  only  evidence 
of  it;  no  formal  license  is  necessary.^ 

§  120.   Ix^poBSibility  of  Obtaining  License. 

It  is  no  defense  to  an  indictment  for  selling  liquor  without  a  license 
that  the  sale  was  made  where  licenses  are  not  granted  under  any  cir- 
cumstances.^ So  the  fact  that,  in  a  given  city,  there  is  no  person 
or  court  empowered  to  grant  licenses,  as  contemplated  by  law,  is  no 
justification  to  one  who  engages  in  the  liquor  traffic  without  a  license, 
in  violation  of  the  statutes."  And  a  plea  that  the  municipality  can- 
not take  money  for  a  license  to  sell  in  that  part  of  the  town  where 
the  sale  in  question  was  made,  is  not  good.^  And  the  fact  that  no 
provision  is  made  by  the  law  of  a  state  for  granting  licenses  for  the 
sale  of  liquor  in  boats  upon  a  river  which  forms  one  of  its  bound- 
aries, does  not  give  the  right  to  sell  in  such  boats  without  a  license.^ 
In  a  prosecution  for  violating  a  city  ordinance  by  retailing  liquor 
without  a  license,  it  is  no  defense  that  the  license  could  not  be 
renewed  for  a  month  after  its  expiration,  because  of  the  illness  of 
the  city  clerk,  and  that  a  license  was  subsequently  taken  out,  cover- 
ing the  time  during  which  the  defendant  had  no  license,  and  money 
paid  therefor  into  the  city  treasury.^  But  in  a  case  where  a  new 
license  law  took  effect  in  April,  but  the  system  of  licenses  therein 
provided  did  not  take  effect  until  July,  it  was  held  that  one  whose 
former  license  expired  after  the  former  date  and  before  the  latter, 
was  not  liable  to  any  penalty  for  selling  without  a  license  until  the 

a  Prather  v.  People,  85  HI.  86.  » Indianapolis  v.  Fairchild,  1  Ind.  123. 

«  State  V.  Tucker,  45  Ark.  55;  State  »  Welsh  v.  Slate,  126  Ind.  71,  25  N. 

V.  Brown.  41  La.  Ann.  771,  6  South.  Rep.  E.  Rep.  883. 

638.  S7  Reese  v.  Atlanta,  68  Qa.  844. 

2«  State  y.  McNeary,  88  Mo.  148. 
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latter  date.**  And  a  similar  ruling  was  made  in  the  case  of  a  dealer, 
who»  having  had  a  legal  and  competent  lioense,  oontinaed  to  make 
sales  after  sacb  license  expired,  but  before  the  time  of  the  next  meet- 
ing of  the  commissioners  of  excise  for  the  purpose  of  granting 
licenses.^  But  where  it  appears,  by  the  appropriate  record,  that  the 
town  authorities  have  licensed  the  highest  number  of  persons  which 
the  law  permits,  and  the  record  does  not  show  that  any  additional 
number  have  been  licensed,  it  is  not  competent  for  a  defendant,  in  a 
prosecution  for  illegal  selling,  to  show,  by  an  unrecorded  license, 
that  he  had  authority  to  make  the  sales  charged  against  him  as 
offenses."^ 

§  121.   Ferformance  of  Conditioiis  not  Equivalent  to 
Obtaining  License. 

It  is  generally  held  that  the  performance,  by  an  applicant  for  a 
license,  of  the  conditions  which  the  statute  imposes  as  prerequisite  to 
the  grant  of  the  privilege,  is  not  equivalent  to  an  actual  issuing  of  a 
license  to  him.  His  right  is  not  complete  until  the  license  itself  is 
in  his  hands.  Before  tuat,  he  is  not  justified  in  beginning  to  make 
sales.  Thus,  although  he  executed  the  bond,  and  tendered  the  fee, 
required  for  a  license,  this  does  not  give  him  a  right  to  sell  unless 
and  until  he  obtains  a  license.*^  In  Indiana  it  is  held  that  where  an 
order  for  the  issuing  of  a  license  has  been  made,  a  failure  of  the 
applicant  to  procure  such  license,  or  of  the  officer  to  issue  it,  would 


^  Village  of  Rome  v.  Knox,  14  How. 
Pr.  268. 

»  Palmer  V.  Doney.  2  Johns.  Cas.  846. 

»  State  V.  Shaw.  32  Me.  570. 

«  State  V.  Bach.  36  Minn.  234,  30  N. 
W.  Kep.  764;  State  v.  White.  23  Ark. 
27.j;  Roberts  v.  Slate.  (Fla.)  7  South. 
Rep.  861.  In  the  case  last  cited  it  was 
said:  *'It  is  argued  that  the  defendant 
tendered  the  money  and  demanded  a 
permit  to  sell  liquors,  etc..  and  that  the 
officer  whose  duty  it  was  to  grant  the 
permit  refused  to  grant  it,  and  for  this 
reason  the  defendant,  in  selling  without 
a  license,  was  not  legally  liable  for  such 


selling.  But  this  is  not  correct,  because 
it  makes  no  difference  whether  the  de- 
fendant offered  to  pay  the  money  or 
not,  as  his  authority  for  selling  could 
only  be  shown  by  the  proper  license. 
If  the  defendant  was  entitled  to  the  per- 
mit and  license,  he  could  have  com- 
pelled the  proper  officer  to  grant  them. 
This  he  did  not  do.  but  proceeded  to 
sell  without  authority,  and  hence  laid 
himself  liable  to  the  penalties  of  the 
law."  And  see  Comm.  y.  Welch,  144 
3Ias8.  856.  11  N.  £.  Rep.  428;  Vannoy  y. 
State,  64  Ind.  447. 
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not  subject  the  party  to  prosecution  for  subsequent  sales;  but  if  he 
has  not  paid  his  money  into  the  treasury,  nor  filed  the  required  bond, 
he  is  liable  to  prosecution.^  And  it  appears  that  the  order  for  a 
license  and  the  execution  of  the  bond  are  not  enough  to  protect  him, 
if  the  fee  has  not  been  paid.^  But  pending  an  appeal  from  the  order 
of  court  granting  a  license,  the  applicant  may  sell,  if  he  tenders  a 
proper  bond  and  the  license  fee,  although  the  county  auditor  unlaw- 
fully refuses  to  issue  the  license. 

§  122.   Retroactive  Effect  of  License. 

It  is  well  settled,  upon  the  authorities,  that  a  license  to  sell  liq- 
uor has  no  relation  back  to  the  date  of  the  order  of  court  granting 
permission  to  obtain  it,  or  to  the  date  when  the  statutory  conditions 
were  complied  with ;  it  cannot  act  retrospectively,  so  as  to  condone 
offenses  against  the  statute  prior  to  its  issue ;  it  will  only  protect  the 
licensee  in  respect  to  sales  made  after  it  was  actually  issued  to  him.^ 
And  this  rule  has  been  applied  in  a  case  where  the  sale  was  made 
after  a  petition  for  license  had  been  filed,  but  the  license  could  not 
be  obtained  until  afterwards,  because  the  licensing  commissioners  had 
not  been  appointed.**  The  principle  is  the  same  under  the  United 
States  internal  revenue  laws.  A  receipt  for  a  license  tax  is  not  retro- 
active, and  cannot  be  admitted  in  evidence  on  a  charge  for  retailing 
liquor  during  a  period  of  time  prior  to  its  date.''  Nor  can  a  license 
be  antedated,  so  as  to  cover  offenses  already  committed.^  And  if  a 
person  charged  with  an  offense  under  the  statute  relies  upon  a  license 
dated  before  the  day  of  the  alleged  offense,  the  prosecution  may  show 
that  the  bond  required  was  not  filed,  the  license  fee  not  paid,  and  the 
license  not  issued,  until  after  that  day,  and  this  being  proved,  the 

«  Houser  v.  State,  18  Ind.  lOe.  v.  State,  78  Ind.  480.   This  last  case 

^  Dudley  v.  Sute,  91  Ind.  812.  overrules  Vannoy  v.  Stale,  64  Ind.  447, 

Padgett  V.  State,  93  Ind.  896.  and  State  v.  Wilcox.  66  Ind.  557. 

»Sute  V.  Hughes,  24  Mo.  147;  Ed-  »Bolduc  y.  Randall,  107  Mass.  121. 

wards  y.  State,  22  Ark.  258;  Kingston  y.  »  United  Slates  v.  Angell.  11  Fed. 

Osterhoudt.  28  Uun,  66;  Comm.  y.  Rep.  84. 

Welch.  144  Mass.  856. 11 N.  E.  Rep.  428;  »  Wiles  v.  Slate.  83  Ind.  206. 
Bolducy.  Randall,  107  Mass.  121;  Eeiser 
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license  affords  no  justification.*  It  has  been  remarked  by  Dr.  Bishop 
that  "where  the  licensing  body  is  the  representative  of  a  municipal 
corporation,  to  which  is  to  be  paid  the  penalty  for  illegal  selling, — 
as,  where  it  is  the  city  council,  and  the  penalty  consists  of  mouey  pay- 
able to'  the  city, — an  antedated  license  is  deemed  to  be  a  release  also 
of  penalties  already  incurred."^  And  this  statement  is  supported 
by  authority,^'  as  well  as  by  a  reasonable  view  of  the  principles  appli- 
cable to  the  case.  But  it  appears  that  if  a  suit  has  already  been 
commenced  for  the  penalty,  a  subsequently  issued  license  will  not 
operate  as  a  release  of  the  penalty,  although  it  takes  effect  from  a 
prior  day  and  covers  the  offense.^ 


§  123.   Number  of  licenses  Bequired. 

Inasmuch  as  state  laws  and  municipal  ordinances  frequently  pro- 
Tide  for  the  classification  of  various  occupations,  for  purposes  of  license 
or  taxation,  and  require  different  kinds  of  licenses  for  the  various 
branches  of  the  liquor  traffic,  it  is  easily  seen  that  a  person  may  need 
a  number  of  licenses  to  protect  all  the  sales  he  may  make.  Thus,  if 
distinct  licenses  are  provided  for  manufacturers,  for  wholesalers,  and 
for  retailers,  a  person  holding  one  kind  only  cannot  lawfully  engage 
in  branches  of  the  business  which  his  license  does  not  contemplate.^ 
And  so,  if  one  pursues  a  business  which  is  required  by  law  to  be 
licensed,  but  which  is  not  mainly  concerned  with  the  selling  of  liquor, 
or  to  which  the  sale  of  liquor  is  merely  incidental,  his  license  to 
pursue  the  business  in  question  will  not  authorize  him  to  retail  intox- 
icants, if  such  retailing,  by  itself,  is  made  a  subject  for  a  separate 
license.  For  example,  in  Louisiana,  liquor  cannot  be  sold  under  a 
confectioner's  license,  notwithstanding  it  is  locally  the  custom  for 
confectioners  to  make  such  sales  in  their  business.^  Nor,  in  the 
same  state,  can  a  licensed  retail  grocer,  unless  he  also  holds  a  coffee- 

»Comm.  V.  Welch,  144  Mass.  856.  11  «8ee  SUte  v.  Newcomb.  107  N.  C 

N.  E.  Rep.  428.  900.  18  8.  £.    Rep.  58;  8chumm  y. 

«  Bishop.  Stat.  Crimes.  §  1001.  Oardener,  25  111.  App.  088;  State  v. 

41  Charleston  y.  Corleis.  2  Bail,  (a  Cahen.  85  Md.  286. 

Car.)  1H6.  ««New  Orleans  y.  Jane.  84  La.  Ann. 

^Charleston  y.  Schmidt,  11  Rich.  848.  667. 
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bouse  lioense,  sell  intoxicating  liquor  by  the  glass,  altbougb  be  may 
sell  it  in  quantities  less  than  a  gallon,  but  not  to  be  consumed  on  the 
premises.^ 

§  124.   Separate  Licenses  Required  from  Different  Juris- 
dictions. 

The  fact  that  a  dealer  in  intoxicating  liquors  holds  a  license  from 
one  jurisdiction,  such  as  the  state  or  the  county,  does  not  exempt 
him  from  the  duty  of  taking  out  the  license  required  by  another  juris- 
diction  in  the  same  territory,  such  as  a  city  or  incorporated  town ; 
for  the  requirement  of  a  license,  being  in  the  nature  of  a  restraint 
upon  the  traffic,  is  equally  (and  concurrently)  within  the  power  of 
the  two  jurisdictions.^  And  an  act  giving  to  municipal  corporations 
the  right  to  license  the  sale  of  liquor,  is  not  unconstitutional  as  vio- 
lating the  rights  of  sellers  already  licensed  by  the  county  officers, 
because  a  liquor  license  is  at  all  times  subject  to  control  by  the  legis- 
lature.^ 8o  also,  a  municipal  ordinance  requiring  those  who  apply 
for  a  town  license  to  first  obtain  a  license  from  the  county  commis- 
sioners, as  provided  by  law,  is  a  reasonable  regulation.^  And  the 
fact  that  a  city  has,  by  a  charter  or  statute,  exclusive  power  to  license 
liquor  dealers  in  its  limits,  raises  no  implication,  in  favor  of  such 
dealers,  of  exemption  from  a  general  law  of  the  state  taxing  the 
traffic* 

Although  the  great  mass  of  authority  supports  the  rule  above 
stated,  and  that  in  the  most  plain  and  emphatic  terms,  yet,  in  some 
quarters,  the  courts  appear  to  entertain  a  more  or  less  definite  notion 


estate  V.  Sies.  80  La.  Ann.  918. 

♦•Furman  v.  Knapp.  19  Johns.  248; 
Comm.  V.  Sweilzer.  129  Pa.  St.  644. 18 
All.  Rep.  569;  Parsley  v.  Hutchins,  2 
Jones,  (N.  Car.)  159;  State  v.  Propst.  87 
N.  Car.  560;  State  v.  Mancke.  18  S.  Car. 
81;  Cuthbert  v.  Conly.  82  Ga.  211;  Stale 
V.  Estabrook.  6  Ala.  653;  Lutz  v.  Craw- 
fonlsville.  109  Ind.  466.  10  N.  E.  Kep. 
411;  Hediierich  v.  State,  101  Ind.  .>64, 
1  N.  E.  Rep.  47,  51  Am.  Rep.  768;  Mc- 
Kinney  v.  Salem,  77  Ind.  218;  Inde 
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pendente  v.  Noland,  21  Mo.  894;  State 
V.  Sherman,  50  Mo.  265;  State  y. 
Harper,  58  Mo.  580:  State  v.  Clarke.  54 
Mo.  17.  14  Am.  Rep.  471;  Bx  parU 
Lawrence.  69  Cal.  60S.  11  Pac.  Rep,  217- 
Elk  Point  V.  Vaughn.  1  Dak.  118.  46  N. 
W.  Rep.  577. 

<"McKlnney  v.  Salem,  77  Ind.  218. 

«\Vagnerv.  Garrett.  118  Ind.  114.20 
N.  E.  Rep.  706. 

«  Decker  v.  McGowan,  59  Ga.  805. 
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that  a  person  who  has  paid  for  and  taken  out  a  state  or  county  license 
cannot  properly  be  made  subject  to  an  ordinance,  requiring  an  addi- 
tional license,  passed  after  the  date  of  the  license  he  holds,  or  passed 
in  pursuance  of  authority  thereafter  conferred.^  But  a  just  con* 
ception  of  the  nature  of  the  privilege  granted  by  a  license,  and  of  the 
character  and  scope  of  the  police  power,  will  plainly  disclose  the  fal- 
lacy of  this  view.  It  might  be  right  in  principle  if  a  license  were  a 
contract;  but  a  license  is  not  a  contract.  It  might  be  sustainable 
if  a  license  conferred  a  vested  right  to  continue  the  trade  without  fur- 
ther hindrance  or  imposition ;  but  such  is  not  the  case.  On  the  con- 
trary,  a  license  is  a  mere  temporary  permit  to  do  what  otherwise 
would  be  unlawful.  It  is  revocable  at  the  will  of  the  power  which 
granted  it.  It  is  taken  subject  to  the  contingency  that  it  may  be 
modified,  restricted,  or  annulled,  by  subsequent  legislative  action. 
And  if  the  bolder  of  it  is  subjected  to  further  taxation  or  regulation, 
by  a  power  having  concurrent  jurisdiction  over  the  subject-matter,  he 
cannot  complain  of  an  injury  to  any  rights  secured  to  him  by  the  law 
or  the  constitution.*^ 

§  126.   United  States  license  no  Protection  against  State 

Laws. 

A  license  granted  by  the  United  States,  under  the  internal  revenue 
laws,  to  carry  on  the  business  of  a  liquor  dealer  in  a  particular  state 
named,  although  it  has  been  granted  in  consideration  of  a  fee  paid, 
does  not  give  the  licensee  power  to  carry  on  the  business  in  violation 
of  the  state  laws  forbidding  such  business  to  be  conducted  within  its 
limits ;  nor  does  it  relieve  the  holder  from  the  necessity  of  taking  out 
any  license  or  licenses  required  by  the  laws  of  the  state,  if  that  is  the 
system  therein  prevailing.^    Thus,  the  holder  of  a  government 

*SeeChaatainv.  CalhouD.  29Qa.888;  Pervear  v.  Comm.,  5  WaH.  475;  License 

Mayor  of  Rome  v.  Lumpkin.  5  Qa.  447;  Tax  Cases.  5  Wall.  402;  State  v.  Delano, 

/Mzrte  Schmitker.  6  Nebr.  108.  54  Me.  501;  Comm.  y.  Thorniley,  6 

"Elk  Point  V.  Vaughn.  1  Dak.  118,  Allen,    445;  Comm.  v.  O'Donnell,  8 

46  N.  W.  Rep.  577:  McKinney  V.Salem,  Allen.  548;  Comm.  v.  Holbrook.  10 

77  Ind.  218.    And  see  infra,      127. 128.  Allen.  200;  Comm.  t.  Eeenan.  11  Allen, 

189.  262;  Coram,  v.  McNamee,  118  Mass.  12; 

**McGoir6      Comm.,  8  WalL  887;  ComoL  y.  Sanborn,  116  Mass.  61 ;  Comm. 
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license,  whose  traffic  is  conducted  on  board  a  steamer  plying  within 
the  limits  of  a  state,  is  snbject  to  the  state  license  law.^  Any  pos- 
sible uncertainty  in  this  regard  will  be  avoided  by  considering  the 
real  nature  of  the  federal  licenses.  The  requirement  of  a  fee  is  only 
a  mode  of  imposing  a  tax  on  the  business,  and  the  prohibition, 
under  penalties,  against  carrying  on  the  business  without  a  license 
is  only  a  mode  of  enforcing  the  payment  of  such  tax.^  Hence,  as  we 
have  already  pointed  out,  a  government  license  is  purely  and  simply 
a  form  of  taxation.  The  laws  under  which  it  is  granted  are  enacted 
solely  as  a  means  of  raising  revenue.  They  have  no  effect  upon  the 
internal  police  of  the  states,  with  which  congress  has  no  power  to 
interfere,  and  they  cannot  be  understood  as  either  legalizing  or  regu- 
lating the  traffic  in  intoxicating  liquors.  In  view  of  the  repeated  and 
uniform  rulings  to  this  effect,  one  cannot  but  be  surprised  by  the  per- 
sistence and  the  confidence  with  which  government  licenses  are  thrust 
forward  in  defense  to  prosecutions  for  violating  the  liquor  laws  of  a 
state.  But  if  the  volume  of  adjudged  cases  were  not  sufficient  to 
settle  the  question,  it  should  be  regarded  as  determined  beyond  all 
peradventure  by  the  act  of  congress  on  the  subject.  It  is  therein 
provided  that  '*the  payment  of  any  tax  imposed  by  the  internal  rev- 
enue laws  for  carrying  on  any  trade  or  business  shall  not  be  held  to 
exempt  any  person  from  any  penalty  or  punishment  provided  by  the 
laws  of  any  state  for  carrying  on  the  same  within  such  state,  or  in 
any  manner  to  authorize  the  commencement  or  continuance  of  such 
trade  or  business  contrary  to  the  laws  of  such  state  or  in  places  pro- 
hibited by  municipal  law;  nor  shall  the  payment  of  any  such  tax  be 
held  to  prohibit  any  state  from  placing  a  duty  or  tax  on  the  same 
trade  or  business,  for  state  or  other  purposes."  ^  It  has  been  pointed 
out  that  this  section,  standing  in  the  Revised  Statutes  as  just  quoted, 
omits  the  words  "or  territory,"  after  the  word  "state,"  which  were 
found  in  the  original  act.    But  another  section  in  the  same  chapter 

V.  Bheckles,  78  Va.  86;  State  v.  Joyner,  State  v.  Baiighman.  20  Iowa,  497;  State 

81  N  Car.  584;  State  v.  Hazell.  100  N.  v.  Funk,  27  Minn.  818,  7  N.  W.  Rep. 

Car.  471.  6  a  £.  Rep.  404;  Pierson  v.  859. 

State,  89  Ark.  219;  Boyd  v.  State.  12  wComm.  v.  Sheckles,  78  Va.  86. 

Lea,  687;  Block  y.  Jacksonville.  86  111.  "License  Tax  Cases.  5  Wall.  462. 

801;  State  y.  McCleary,  17  Iowa,  44;  » Rev.  St  U.  S.  g  8248. 
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expressly  provides  that  the  word  "state"  shall  be  understood  as  inolad* 
ing  the  territories.  Hence,  it  is  ruled,  it  does  not  appear  that  con- 
gress  intended,  by  omitting  to  mention  the  territories,  to  protect  liq- 
uor licensees  in  those  districts.^ 


In  addition  to  the  rulings  that  a  government  license  is  no  protec- 
tion against  the  state  laws,  cited  in  the  last  section,  there  are  cer- 
tain other  decisions,  which  must  be  here  noticed,  upon  the  nature 
and  effect  of  such  licenses.  Thus,  it  is  held  that  a  person  indicted, 
under  a  law  of  the  state,  for  illegally  keeping  or  selling  intoxicat- 
ing liquors,  is  not  entitled  to  remove  the  cause  for  trial  into  the  cir- 
cuit court  of  the  United  States,  under  the  act  of  congress  of  1833,^ 
although  he  holds  a  license  from  the  federal  government  to  sell 
liquor,  and  has  paid  revenue  taxes  thereon ;  because  such  a  case  is 
not,  in  the  language  of  the  act,  "a  suit  or  prosecution  against  any 
officer  of  the  United  States  or  other  person,  for  or  on  account  of  any 
act  done  under  the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority,  or  title  set  up 
or  claimed  by  such  officer  or  other  person  under  any  such  law  of 
the  United  States."**  Furthermore,  the  payment  of  the  special 
internal  revenue  tax  for  selling  liquors  in  a  collection  district  does 
not  authorize  the  licensee  to  introduce  liquors  into  the  Indian  coun- 
try, in  violation  of  federal  law,  although  such, Indian  country  ia 
within  the  collection  district.** 


The  grant  of  a  license  to  sell  intoxicating  liquors,  made  by  a  state 
or  municipal  corporation  under  the  terms  of  a  law  or  ordinance,  is 
no  more  than  a  permit  to  the  licensee  to  engage  in  such  traffic  and 

"Territory  v.  O'Connor,  5  Dak.  897,       »  United  States  v.  Forty-Three  Gal- 


§  126.   Efiect  of  GoTemment  License. 


§  127.  Licenses  are  not  Contracts. 


41  N.  W.  Rep.  746. 

w  Rev.  St.  U.  8.  §  648. 

>*Comm.  T.  Casey,  12  Allen,  214; 
State     Elder.  54  Me.  881. 


Ions  of  Whisky,  108  U.  S.  491,  2  Sup.  Ct 
Rep.  908. 
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oontinae  in  the  same  bo  long  as  it  is  not  forbidden  by  the  aathori« 
ties.  Neither  the  state  nor  any  of  its  agencies  can  surrender,  or 
ever  does  surrender,  the  power  to  regulate  and  control  the  traffic 
in  liquorsi  because  that  is  a  branch  of  its  police  power  and  is  inalien- 
able. Hence  it  follows  that  such  a  license  cannot  be  considered 
a  contract  between  the  state  or  municipality  and  the  individual. 
And  any  laws  enacted  by  lawful  authority,  modifying  its  terms, 
imposing  additional  burdens  or  restrictions  upon  the  holder,  or  even 
revoking  the  privilege,  are  not  open  to  the  constitutional  objection 
of  impairing  the  obligation  of  a  contract.  These  principles  are  fully 
settled  upon  the  authorities.^  In  the  leading  case  upon  the  subject 
it  is  said:  "These  licenses  to  sell  liquor  are  not  contracts  between 
the  state  and  the  persons  licensed,  giving  the  latter  vested  rights 
protected  on  general  principles  and  by  the  United  States  constitu- 
tion against  subsequent  legislation,  nor  are  they  property  in  any 
legal  or  constitutional  sense.  They  have  neither  the  qualities  of  a 
contract  or  of  property,  but  are  merely  temporary  permits  to  do 
what  otherwise  would  be  an  offense  against  a  general  law.  They 
form  a  portion  of  the  internal  police  system  of  the  state,  are  issued 
in  the  exercise  of  its  police  powers,  and  are  subject  to  the  direction 
of  the  state  government,  which  may  modify,  revoke,  or  continue 
them,  as  it  may  deem  fit.  If  the  act  of  1857  had  declared  that 
licenses  under  it  should  be  irrevocable,  (which  it  did  not,  but  by  its 
very  terms  they  are  revocable,)  the  legislature  of  subsequent  years 
would  not  have  been  bound  by  the  declaration.  The  necessary 
powers  of  the  legislature  over  all  subjects  of  internal  police,  being  a 
part  of  the  general  grant  of  legislative  power  given  by  the  con- 


^Beer  Co.  v.  MassachusettB,  97  U.  8. 
25;  La  Croix  v.  Fairfield  Co.,  49  Cono. 
691;  Comm.  v.  Brennan,  108  Mass.  70; 
Calder  v.  Kurby.  5  Gray,  697;  Metro- 
politan Board  of  Excise  v.  Barrie,  ^4  N. 
y.  659;  Brown  v.  State,  83  Ga.  224.  7  8. 
E.  Rep.  915;  Powell  v.  State.  69  Ala.  10; 
Fell  V.  State,  42  Md.  71,  20  Am.  Rep.  88; 
Wheeler  y.  State,  64  Miss.  462,  1  South. 
Rep.  682;  Hearn  v.  Brogan,  64  Miss. 
884,  1  South.  Rep.  246;  Rowland  v. 
State,  12  Tex.  App.  418;  Prohibitory 
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McKinney  v.  Salem.  77  Ind.  213;  Moore 
V.  Indianapolis.  120  Ind.  483,  22  N.  E. 
Rep.  424;  Columbus  City  v.  Cutcomp, 
61  Iowa,  672,17  N.  W.  Rep.  47;  State  v. 
Clarke.  54  Mo.  17,  14  Am.  Rep.  471; 
Huffsmith  v.  People,  8  Colo.  175.  6  Pac. 
Rep.  157,  54  Am.  Rep.  550;  State  v. 
Horton,  (Oreg.)  27  Pac.  Rep.  166;  Elk 
Point  V.  Vaughn.  1  Dak.  113.  46  N.  W. 
Rep.  577;  Cooley,  Const.  Lim.  848,  474r 
Black,  Const.  Prohib.  §  65. 
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stitutioD,  cannot  be  sold,  given  away,  or  relinqnisbed.*'"  This  prin- 
ciple is  prodactive  of  important  consequences  in  the  frequent  changes 
of  state  policy  with  respect  to  liquor  legislation.  But  it  has  always 
been  applied  by  the  courts  without  hesitation,  whatever  might  be  the 
apparent  hardship  of  its  operation.  Thus,  if  a  state  adopts  the  sys- 
tem of  total  prohibition,  either  by  constitutional  amendment  or  by 
act  of  the  legislature,  it  is  without  doubt  a  legitimate  exertion  of  its 
police  power;  and  although  the  law,  by  its  terms,  takes  effect  upon 
persons  holding  unexpired  licenses  at  the  time  of  its  passage,  and 
thus  deprives  them  of  a  privilege  previously  granted  upon  consider- 
ation paid,  it  is  not,  in  such  application,  invalid.  It  operates  as  a 
revocation  of  such  licenses.  But  as  a  license  is  neither  a  contract 
nor  property,  the  holders  cannot  complain  that  the  obligation  of  con- 
tracts is  impaired  or  that  they  are  unduly  deprived  of  their  prop- 
erty.*  The  same  rule  applies  upon  the  adoption  of  a  local  option 
law.  It  has  the  effect  to  revoke  and  annul  all  existing  and  unex- 
pired liquor  licenses  in  the  localities  where  it  takes  effect.  And  it  is 
not  unconstitutional  in  its  effect  upon  such  pertnits.^  Furthermore, 
it  follows  from  this  conception  of  a  license  that  it  does  not  imply  any 
exemption  from  the  addition  of  new  or  more  stringent  regulations  to 
those  already  incumbent  upon  the  licensee.  If  the  authorities  see  fit 
to  burden  the  traffic  with  greater  duties  or  responsibilities,  they  are 
not  obliged  to  make  an  exception  in  favor  of  the  holders  of  existing 
licenses.  For  such  privileges  remain  at  all  times  subject  to  public 
control,  as  the  exigencies  or  the  interests  of  the  community  may 
require.  If  one  holds  a  liquor  license  from  the  state  or  county,  that 
does  not  prevent  a  municipal  corporation,  within  whose  limits  his 
business  is  conducted,  from  requiring  him  to  pay  a  fee  and  take  out 
a  license  from  its  own  authorities.^  And  it  has  been  held  that  where 
one  had  procured  a  license  to  sell  liquors  in  a  city  for  a  year,  on  pay- 
ment of  the  designated  sum,  the  city,  before  the  end  of  the  year. 

Metropolitan  Board  of  Excise  v.  Karby,  5Qray,  597.  And  see,  tupra,  §§ 

Barrie.  84  N.  Y.  659.  84,  90. 

•Fell  V.  State.  42  Md.  71,  20  Am.  ^  Supra,  %  101, 

Rep.  S8;  Brown  v.  State.  82  Qa.  224,  7  *«£lk  Point  v.  Vaughn,  1  Dak.  118, 

S.  K  Rep.  915;  Prohibitory  Amend-  46  N.  W.  Rep.  677;  iupra,  §  124. 
ment  Cases,  24  Kans.  700, 724;  Calder  v. 
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might  by  ordinance  raise  the  fee  for  the  unexpired  term."  This  was 
surely  a  strong  case.  And  yet  we  cannot  doubt  the  correctness  of 
the  decision.  Finally,  if  the  propositions  already  advanced  are 
accepted  as  correct,  it  must  necessarily  follow  that  the  authorities 
which  granted  a  license  have  the  power  to  revoke  or  cancel  it,  at  any 
time  when,  in  their  judgment,  the  public  good  requires  such  action. 
That  the  authorities  so  hold  will  more  fully  appear  in  a  later  sec- 
tion." 

§  128.   License  Gives  no  Vested  Bights. 

The  fact  that  a  person  has  been  licensed  to  sell  intoxicating  liq- 
uors does  not  give  him  a  vested  right  in  the  continuance  of  his  traf- 
fic in  such  liquors,  in  any  such  sense  that  it  cannot  lawfully  be 
abridged  or  abrogated  by  subsequent  legislation  enacted  in  the  exer- 
cise of  the  police  power,  and  for  the  benefit  of  the  interests  of  soci- 
ety.^ "The  license  being  a  mere  privilege  to  carry  on  a  business 
subject  to  the  will  of  the  grantor,  it  is  not  property,  in  the  sense 
which  protects  it  under  the  constitution.  The  revocation  of  the  license 
does  not  deprive  the  citizen  of  his  liberty  or  his  property  without  due 
process  of  law."^  So  it  is  held  that  payment  of  a  liquor  tax  for 
the  coming  year  does  not  exempt  the  dealer  from  the  operation  of  a 
subsequent  law,  passed  during  the  year,  forbidding  the  sale  of  liquor 
on  specified  days.^  There  are,  however,  a  few  decisions  which 
appear  to  favor  the  view  that  a  liquor  license  is  a  right  of  property, 
at  least  in  so  far  as  that  the  privilege  which  it  confers  cannot  be 
abrogated  at  any  time  without  sufficient  cause,^^  and  that  it  cannot 
be  cancelled  by  the  mere  adoption  of  a  local  option  law  within  the 
district.^^   But  this  is  not  in  accordance  with  the  weight  of  authority. 

«  Moore  v.  Indianapolis.  120  Ind.  483,  <»  Spray  berry  v.  Atlanta,  (Ga.)  18  8.  E. 

22  N.  E.  Kep.  424.  Rep.  197. 

M  Tnfra,  §  189.  »  Reithmiller  v.  People,  44  Mich.  280. 

67Schwuchow  V.  Chicago,  68  lU.  444  ;  6  N.  W.  Rep.  667. 

Trost  V.  State,  64  Miss.  188,  1  South.  State  v.  Baker,  82  Mo.  App.  9a 

Rep.  49;  Fell  v.  State.  42  Md.  71,  20  Am.  Ti  Watts  v.  Comm..  78  Ky.  829. 
Rep.  88;  Metropolitan  Board  of  Excise 
y.  Barrie.  84  N.  Y.  659. 
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§  129.   EjBfect  of  Bepeal  of  Law  on  Unezplred  License. 

From  the  foregoing  sections  it  will  have  become  apparent  that, 
according  to  the  generally  accepted  doctrine,  the  repeal  of  a  law  which 
aathorized  the  granting  of  licenses  (as  by  the  adoption  of  prohibi- 
tion or  local  option)  will  have  the  effect  of  revoking  all  existing  and 
unexpired  licenses."  The  few  cases  which  refuse  to  accede  to  this 
view  have  not  been  generally  approved,  nor  much  considered  in  the 
determination  of  the  same  question  elsewhere.  In  New  Hampshire, 
it  was  at  one  time  held  that  where  one  lawfully  procures  a  license  to 
sell  liquor  for  a  year,  and  before  the  expiration  of  the  year  the 
licensing  law  is  repealed,  the  license  will  still  remain  good  for  the 
period  for  which  it  was  granted,  and  sales  made  under  it  to  the  end 
of  that  period  will  be  legal."  But  this  ruling  is  inconsistent  with 
the  later  decisions  of  the  same  court."  In  Missouri,  it  is  thought 
that  the  repeal  of  a  licensing  law  does  not  affect  the  validity  of  an 
unexpired  term  of  a  license  granted  under  it,  but  takes  away  the 
power  to  punish  the  licensee,  selling  in  virtue  of  it,  for  a  violation  of 
the  repealed  law."  In  Georgia,  the  local  option  act  contained  an 
express  saving  of  vested  rights.  And  it  was  held  that  this  embraced 
previously  acquired  rights  to  sell  by  virtue  of  a  license  already  taken 
out  and  paid  for,  but  comprehended  no  right  either  to  obtain  a  new 
license,  or  to  sell  without  a  license,  whether  on  the  part  of  natural 
persons  or  corporations." 

§  130.   License  is  not  Assig^nable. 

A  license  to  sell  liquor,  although  it  confers  a  privilege,  also  imposes 
a  species  of  public  trust.  It  is  of  the  very  essence  of  all  license  laws 
that  a  principle  of  selection  be  applied  to  the  persons  who  petition 
for  the  privilege,  and  that  it  be  accorded  only  to  those  who  possess 
the  moral  and  other  qualitications  which  tend  to  secure  the  public 

7«  See  Pleuler  v.  State,  11  Nebr.  547, 10       76  state  v.  Andrews,  28  Mo.  14. 
N.  W.  Kep.  481.  "Menken  y.  Atlanta.  78  Ga.  668.  8  8. 

''Adams  v.  Uackett.  27  N.  H.  289,  59  £.  Rep.  414;  Griffin  v.  AUanta,  78  Ga. 
Am.  Dec.  876.  679,  4  S.  £.  Rep.  164. 

74  State  V.  Holmes,  88  N.  H.  225. 
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against  abases  of  the  right  granted.  These  qoalifications  are  condi- 
tions upon  the  issuing  of  licenses.  It  is  important  to  the  public  noli 
only  that  the  number  of  liquor  dealers  be  limited,  but  that  the  per- 
mission to  sell  be  restricted  to  reputable  and  presumably  trustworthy 
persons.  Hence,  both  because  public  policy  forbids  it,  and  because 
a  license  is  not  in  the  nature  Of  property,  it  follows  that  a  license 
cannot  lawfully  be  assigned  or  transferred.^  Any  attempted  assign- 
ment of  it  would  convey  no  rights  whatever  to  the  assignee,  nor  would 
it  afford  him  the  least  protection  against  a  prosecution  for  illegal 
selling.  For  example,  a  contract  by  which  a  licensed  vendor  leases 
to  another  person  his  tavern  or  his  bar,  and  sells  to  the  latter  the 
privilege  of  retailing  liquor  under  his  license,  is  entirely  without  legal 
efficacy.^  The  strictness  with  which  this  rule  is  applied  is  illustrated 
by  a  case  in  Nebraska,  where  it  appeared  that  one  who  held  a  liquor 
license,  issued  under  the  authority  of  the  mayor  and  council  of  a 
town,  sold  out  his  saloon  and  assigned  his  license  to  defendant,  who 
then  petitioned  the  mayor  and  council  to  transfer  the  same  to  him. 
The  council  thereupon  ordered  the  license  to  be  transferred,  and  the 
town  clerk  issued  a  license,  original  in  form,  to  defendant,  who  pro- 
ceeded to  retail  liquor  under  it,  and  was  indicted  therefor.  On  this 
state  of  facts,  it  was  held  that  the  transfer  was  no  defense  to  the  indict- 
ment.^ On  the  same  principle*  a  promissory  note,  a  part  of  the  con- 
sideration for  which  is  the  transfer  of  a  liquor  license,  is  to  that  extent 
without  valid  consideration.^  And  because  a  retailer's  license  is  per- 
sonal to  the  holder,  it  follows  that  it  cannot  be  committed  to  the  care 
of  a  receiver  appointed  by  the  court;  the  attempt  to  place  a  liquor- 
dealer's  business  in  the  hands  of  a  receiver  would  resulty  for  this 
reason,  in  its  entire  destruction.^ 

"  In  re  Blumenthal,  125  Pa.  St.  412, 18  Rep.  560;  In  re  Templeton,  4  Lancast. 

All.  Rep.  395;  State  v.  County  Comm'rs,  Law  Rev.  242. 

22  Fla.  1;  Heath  v.  State.  105  Ind.  842,  7>Comai.  v.  Bryan.  9  Dana,  810;  San- 

4  N.  E.  Rep.  901;  Godfrey  v.  State,  5  derson  v.  Goodrich,  46  Barb.  616. 

Blackf.  161;  Lewis  v.  United  States,  1  State     Ljdick,  11  Nebr.  866,  9  N. 

Morris,  199;  Alger  v.  Weston.  14  Johns.  W.  Rep.  560. 

231 ;  Semple     Flynn,  (N.  J.  Ch.)  10  AtL  w Strahn  v.  Hamilton.  88  Ind.  57. 

Rep.  177;  State  v.  McNeeley,  1  Winst  "  Semple  v.  Flynn,  (N.  J.  Ch.)  10  Atl. 

Eq.  284;  Comm.     Bryan,  9  Dana,  810;  Rep.  177. 
State  V.  Lydick,  11  Nebr.  866,  9  N.  W, 
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§  131.   license  does  not  Pass  to  Administrator. 

The  authorities  hold  that  a  license  to  sell  imoxicating  liqaors,  being 
personal  to  the  holder  and  not  in  the  nature  of  property,  does  not 
pass  to  his  personal  representatives  at  his  death,  nor  authorize  them 
to  make  sales.^  And  since  the  license  was  not  such  a  right  as  the 
decedent  himself  could  have  transferred  to  any  person,  and  as  the 
executor  or  administrator  is  not  the  person  who  was  selected  by 
the  licensing  authorities  as  a  suitable  person  to  receive  the  grant  of  the 
privilege,  these  decisions  are  clearly  right.  But  we  understand  the 
rule  to  mean  no  more  than  that  the  representative  is  not  authorized, 
by  his  decedent's  license,  to  continue  the  business,  buying  and  sell- 
ing, for  the  benefit  of  the  estate,  nor  even  to  dispose  by  retail  of  the 
stock  remaining  on  hand.  But  if  he  undertakes  to  transfer  the  whole 
stock  in  bulk,  or  in  large  quantities,  to  one  or  more  purchasers,  that 
is  not  the  kind  of  sale  contemplated  by  the  license  laws,  and  in  that 
case,  it  would  appear,  he  should  not  be  required  to  take  out  a  license 
in  bis  own  name."* 

§  132.   License  Protects  Servant  or  Agent. 

While  it  is  the  rule,  as  already  stated,  that  a  license  to  sell  intoxi- 
cating liquors  is  not  transferable,  yet  there  is  nothing  to  prevent  the 
licensee  from  employing  others  to  conduct  his  business,  so  long  as  it 
remains  under  his  own  supervision  and  control.  A  licensed  vendor 
may  carry  on  the  business,  at  the  place  designated,  by  a  servant  or 
agent,  and  the  latter  will  be  fully  protected  by  his  master's  license.^ 
A  license  having  been  granted  to  one  man  to  keep  a  tavern  in  a  par- 
ticular house,  and  he  having  removed  from  it,  another  man,  being 
indicted  for  retailing  liquor  in  the  same  house,  may  prove  in  defense 
that  he  did  it  as  the  agent  or  partner  of  the  licensee  and  under  the 
latter*s  license.^   In  Kansas,  it  is  held  that  a  liquor-dealer,  having 

United  States  v.  Overton,  2  Cranch,  pie  v.  Buffum,  27  Hun,  216;  Duncan  v 
C.  C.  42;  In  re  Blumenthal.  125  Pa.  St.  Comm.,  2  B.  Men.  281,  88  Am.  Dec. 
412.  18  Atl.  Rep.  895.  152. 

•>See  WilHams  v.  Troop.  17  Wis.  468.       ^Barnes  v.  Comm.,  2  Dana,  888. 

•«Ronyoo  t.  Suta.  52  Ind.  820;  Peo- 
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a  license  from  the  city  or  county  in  which  his  store  is  kept,  may  send 
out  agents  and  take  orders  in  any  part  of  the  state  for  goods  to  be 
selected  and  forwarded  from  the  stock  kept  in  such  store,  and  that 
he  is  not  required  to  obtain  a  license  from  the  authorities  of  each  city 
or  county  in  which  contracts  are  made  therefor  by  such  agents.^ 
But  in  Michigan,  where  the  law  forbids  the  licensee  to  carry  on  the 
business  in  any  other  place  than  that  specified  in  the  bond,  it  is  held 
that  one  who,  without  paying  the  tax,  carries  on  the  business  in  one 
placOi  as  the  agent  of  a  person  who  has  paid  for  and  is  carrying  it 
on  in  another,  is  properly  convicted  of  a  violation  of  the  law.^  And 
indeed  the  license  laws,  as  a  rule,  do  not  authorize  the  maintenance 
of  more  than  one  establishment,  in  the  same  locality  or  elsewhere, 
under  cover  of  the  same  license.  Furthermore,  where  it  is  apparent 
that  a  pretended  appointment  of  a  person  as  a  liquor- seller's  agent 
was  in  reality  intended  as  a  sale  or  transfer  of  the  privilege  granted 
by  the  license,  it  will  be  ineffectual,  and  the  license  will  afford  the 
pretended  agent  no  protection  against  the  criminal  law.^  Thus, 
where  A.  obtained  a  license  to  keep  a  tavern,  and  B.  agreed  to  pay 
for  the  license,  and  sold  liquors  in  an  adjoining  room,  which  he 
rented  from  a  third  person,  not  being  at  all  under  the  control  of  A., 
it  was  held  that  B.  was  not  protected  by  A/s  license,  but  was  liable 
for  keeping  a  tippling-bouse." 

§  133.   Removal  of  Principal  from  State. 

It  is  held  that  the  removal  of  a  licensed  retailer  of  liquors  to  another 
county  does  not  abrogate  his  license,  nor  expose  his  clerk  or  agent  to 
an  indictment  for  continuing  his  business,  after  such  removal,  on  the 
same  premises.^  But  it  appears  that  a  licensee  who  voluntarily 
removes  from  the  state,  thereby  abandons  and  forfeits  his  rights 
under  the  license,  and  cannot  thereafter  continue  the  business  by 
means  of  an  agent.  The  permit  is  forfeited  by  the  holder  because 
he  has  ceased  to  possess  the  required  qualification  of  residence.  And 

«Haug  V.  Gillett,  14  Kans.  140.  Rep.  901.   Compare  Reiser  v.  State,  58 

« People  V.  Lester,  80  Mich.  643,  45  Ind.  379. 

N.  W.  Rep.  492.  »Comm.  v.  Branamon,  8  B.  Mon.  874. 

M  Heath  v.  State,  105  Ind.  842, 4  N.  £.  «  Thompson  v.  State,  87  Ala.  151. 
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having  been  abandoned  and  forfeited  by  the  principal,  to  whom  it 
was  granted,  it  is  no  protection  to  one  who  claims  to  act  as  bis  agent 
in  selling  liquor.*^  There  are,  however,  certain  cases  in  which  it  has 
been  held  that  the  absence  of  the  principal  from  the  state,  in  the 
military  service  of  the  country,  though  for  an  indefinite  time,  did 
not  work  sach  a  forfeiture  of  his  rights  nnder  his  license  that  he 
eould  not  lawfully  appoint  an  agent  to  carry  on  his  business  during 
hie  absence;  and  that,  in  such  circumstances,  it  would  not  be  neces- 
sary for  the  agent  to  take  out  a  license  in  his  own  name.^ 

§  134.   Bights  of  Partners  under  license. 

Although  it  is  in  general  permissible  to  grant  a  license  to  two 
persons  jointly,  yet  a  license  granted  to  one  person,  who  forms  a 
partnership  with  an  unlicensed  person,  does  not  authorize  the  latter 
to  make  sales.**  And  where  the  firm  already  exists,  a  license  to  one 
partner  individually  will  confer  no  authority  on  his  copartner  or  the 
firm.  A  license  to  retail  affords  protection  only  for  those  acts  which, 
in  law,  are  merely  the  acts  of  the  person  to  whom  it  was  granted.  If 
it  is  granted  to  an  individual,  it  affords  protection  only  for  those  acts 
which,  in  law,  are  merely  his  acts  as  an  individual.  If  it  is  granted 
to  a  partnership,  it  affords  protection  only  for  those  acts  which,  in 
law,  are  the  acts  of  the  firm.  A  license  to  an  individual  cannot  be  a 
license  to  a  partnership."*^  And  on  the  same  principle,  a  license 
issued  to  a  firm,  of  which  a  given  person  is  a  member,  confers  no 
authority  to  sell  on  another  firm  of  which  also  the  same  person  is  a 
member.*^  But  where  a  license  is  issued  to  a  firm,  and  before  its 
expiration,  one  partner  acquires  the  interests  of  the  other  partners  in 
the  firm's  business  and  property,  he  may  continue  to  sell  under  the 
firm's  license.**    And  so  also,  a  license  granted  to  two  persons  as  part- 


•^Krant  v.  State.  47  Ind.  519. 

Pickens  v.  Slate.  20  Ind.  116;  State 
McNeeley.  1  Winst.  Eq.  234. 
»'.-haw  V.  State,  56  Ind.  188;  Comm. 
Hall,  8  Gratt.  588.    But  in  an  action 
brought  to  recover  back  the  price  paid 
for  liquor  sold  in  violation  of  law,  it 
will  be  presumed  that  the  sale  wai  made 


by  the  partner  who  bad  a  right  to  sell; 
if  the  fact  was  otherwise,  it  must  be 
proved.  Webber  Williams,  86  Me. 
612. 

»<Long  V.  State,  27  Ala.  32. 
Wharton  v.  King,  69  Ala.  365. 
United  States  t.  Davis,  87  Fed.  Rep. 
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ners  will  justify  one  of  them  in  making  saleSi  although  the  other  has 
retired  from  the  firm.  Upon  this  point  the  court  in  North  Carolina 
very  justly  remarks  that  the  continuance  of  the  business  by  the 
remaining  partner  **will  not  authorize  an  improper  person  to  retail, 
because  the  moral  qualifications  of  the  retailer  have  already  been 
examined  into  and  passed  upon  by  the  county  court.  In  this  respect 
it  differs  essentially  from  the  case  of  an  assignee,  or  of  the  personal 
representative  of  a  licensed  person,  claiming  the  right  to  sell  under 
the  license.  Such  claim  would  be  rejected,  for  the  obvious  reason 
that  the  claimant  would  not  have  the  sanction  of  the  county  court. 
But  that  reason  would  not  apply  to  the  case  of  a  surviving  partner, 
and  does  not  apply  to  the  case  of  the  present  defendant,  who  is  a 
remaining  partner."" 

§  136.    Statutory  Authority  for  Transfer  of  license. 

In  some  of  the  states,  it  is  provided  by  statute  that  if  one  licensed 
to  sell  liquor  shall  cease  selling,  bis  license  may  be  transferred  to 
another  person  by  the  authority  granting  the  same.  In  such  case, 
and  where  it  is  further  provided  that  the  court  charged  with  the  duty 
of  issuing  licenses  shall  have  a  discretionary  power  as  to  their  grant 
or  refusal,  it  is  held  that  an  application  for  such  a  transfer  is 
addressed  to  the  court's  discretion,  and  that  one  who  has  had  a  hear- 
ing in  such  court  is  not  entitled  io  mandamus  to  compel  the  granting 
of  the  transfer.^  It  is  also  held  that  any  person  who  may  feel  that 
he  would  be  aggrieved  by  the  granting  of  such  application  is  entitled 
to  have  himself  made  a  party  and  to  contest  the  same.** 


If  a  person  holding  a  license  to  retail  liquors  sells  or  offers  to  sell 
after  bis  license  expires,  and  without  procuring  its  renewal,  it  is  a 
violation  of  law  for  which  he  is  liable.    And  it  is  no  defense  to  say 

468;  United  States  v.  Glab,  1  McCrary.       ^^Inre  Blumenthal,  125  Pa.  St.  412, 


w  State  V.  Gerhardt,  8  Jones,  (N.  Car.)       » Lester  v.  Price,  83  Va.  648,  8  a  E. 


§  136.    Sales  under  Expired  License. 


166. 


18  Atl.  Rep.  395. 


178. 


Rep.  529. 
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that  be  sold  only  snob  liquor  as  remained  in  stock  at  the  time  and 
added  nothing  to  his  store.  When  the  period  stated  in  a  license 
issued  to  exercise  a  business  for  a  specific  time  expires,  the  license 
expires,  no  matter  what  stock  be  may  still  have  on  hand,  and  all 
further  sales  are  unlawful.*^ 

§  137.   Invalid  license  no  Protection. 

If  a  liquor  license  was  improvidently  or  unlawfully  issued, — as, 
where  it  was  granted  without  the  written  recommendation  which  the 
statute  makes  a  jurisdictional  requisite, — ^the  person  obtaining  such 
license  is  not  thereby  protected  from  indictment.^^*  But  it  is  ruled 
that  a  license  which  appears  on  its  face  to  bave  been  regularly  and 
duly  issued  cannot  be  impeached  collaterally,  as  having  been  improp- 
erly granted.  So  long  as  it  remains  unreversed,  and  not  appealed 
from,  it  must  be  regarded  as  a  valid  license.*^  According  to  the 
practice  in  Illinois,  an  information  in  the  nature  of  a  qw  warranto 
lies  to  determine  the  right  of  a  person  to  keep  a  dram-shop  under  a 
license  alleged  to  be  invalid.*^ 


Fabt  III.   What  Persons  abb  Bequibed  to  bb  Licensed. 

§  138.  Persons  Eligible  to  be  licensed. 

It  may  be  stated  as  a  general  rule  that  all  persons  who  possess 
the  statutory  qualifications,  and  who  bring  themselves  within  the 
terms  of  the  law,  are  entitled  to  obtain  liquor  licenses.  In  some  of 
the  states,  it  has  been  thought  proper  to  restrict  this  privilege  to 
citizens,  or  to  persons  who  have  resided  within  the  state  for  a  cer- 
tain number  of  years.  Such  discrimination  against  non-residents 
is  a  jubtifiable  and  proper  measure  of  self-protection,  under  the 
police  power  of  the  state,  and  cannot  be  characterized  as  an  uncon- 
stitutional abridgment  of  the  rights  of  citizens  of  the  United  States.*^ 


"•United  States  t.  Angell.  11  Fed. 
Rep.  34. 

i^'i  ^^ute  T.  Moore,  1  Jones,  (N.  Car.) 
270. 


>«Comm.  T.  Graves.  18  B.  Mon.  SSL 
i«  Handy  v.  People,  29  111.  App.  99. 
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As  to  residence  in  the  district  where  the  business  is  to  be  carried  on, 
the  laws  of  the  various  states  are  not  uniform.  Each  case  must  be 
governed  by  the  particular  statute  applicable.  For  the  most  part, 
the  laws  do  not  favor  the  granting  of  licenses  to  persons  not  resi- 
dent in  the  county,  or  town,  or  ward,  where  the  dram-shop  is  to  be 
kept.  But  where,  as  in  Indiana,  it  is  provided  that  "any  male  inhab- 
itant," having  certain  other  qualifications,  may  obtain  a  license,  it 
is  held  that  any  male  inhabitant  of  the  state  is  intended,  without 
regard  to  his  residence  in  the  county  or  town  in  which  he  may 
desire  to  obtain  a  license. In  some  states,  licenses  may  be  granted 
only  to  persons  who  are  keepers  of  hotels  or  inns,  provided  with 
a  certain  number  of  rooms  for  the  accommodation  of  travelers.  But 
in  New  Jersey,  it  is  said  that  the  applicant  for  a  license  is  not 
required  to  be  an  inhabitant  of  the  house  in  which  he  contemplates 
keeping  an  inn.'^  In  New  York,  there  is  a  statute  making  it  unlaw- 
ful for  police  officials"  to  be  interested  in  the  manufacture  and  sale 
of  spirituous  liquors.  But  it  is  held  that  the  mayor  of  a  city,  though 
ex  officio  head  of  its  police,  does  not  come  within  that  designation;^^ 
nor  does  an  alderman,  although,  as  a  member  of  the  common  coun- 
cil, he  shares  in  the  power  of  that  body  to  appoint  and  remove 
policemen.^^ 

§  139.  What  Persons  must  Take  out  license. 

The  rule  is,  that  all  persons  who  engage  in  the  business  of  selling 
intoxicating  liquors,  or  who  make  such  selling  a  part  of  their  busi* 
ness,  or  who  follow  a  business  which  customarily  includes  such  sell- 
ing, must  procure  a  license  from  the  proper  authorities.  Thus,  a 
druggist,  if  he  sells  liquor,  must  procure  a  license,  unless  his  avoca- 
tion is  specially  excepted  by  the  statute. So  a  grocer  who  sells 
liquor  is  subject  to  the  license  law  as  well  as  a  saloon-keeper."^ 

w  Ex  parte  Laboyteaux.  65  Ind.  645.  i« People  v.  Hannon,  (Sup.)  18  N.  Y. 

Instate  V.  Hill,  52  N.  J.  Law,  826,  19  Bupp.  117,  35  N.  Y.  St.  Rep.  117. 

Atl.  Rep.  789.  Brown  v.  State.  9  Nebr.  189,  2  N. 

»w  People  V.  Gre^fg,  (Sup.)  18  N.  Y.  W.  Rep.  214. 

Bupp.  114,  35  N.  Y.  St.  Rep.  757.  State  v.  Brackett.  41  Minn.  33,  42 

N.  W.  Rep.  548.   But  in  Kentucky,  one 
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And  so  is  a  confectioner.^^  Again,  the  conductor  of  a  Pnllman  rail- 
road car  who,  without  a  license,  sells  drinks  to  passengers^  at  a 
bar  in  the  car,  is  liable  to  indictment.  In  making  this  ruling,  the 
court  in  Texas  remarked :  "Whenever  one  of  these  palace  cars  crosses 
the  line  into  this  state,  it  is  within  the  jurisdiction  of  the  laws  of  the 
state,  and  all  persons  who  are  transported  by  it  are  subject  to  those 
laws,  and  as  much  bound  to  obey  them  as  any  citizen  of  the  state." 
Tet,  as  the  object  of  the  license  laws  is  to  suppress  intemperance  as 
far  as  possible,  and  diminish  the  evils  of  tippling,  there  are  obviously 
cases,  where  liquor  is  sold,  which  do  not  come  within  the  spirit  or 
the  letter  of  the  statute,  and  where  other  considerations  of  public 
interest  forbid  the  application  of  such  statute.  For  example,  if  an 
ofiScer  levies  upon  a  quantity  of  liquor  and  sells  it  under  an  attach- 
ment or  execution,  he  is  not  required  to  take  out  a  license  for  such 
sale."'  So  it  is  held  that,  by  an  assignment  in  insolvency,  the 
debtor's  liquor  passes  like  other  property  not  exempt  from  attach- 
ment, and  the  assignee  can  lawfully  sell  the  same  and  maintain  an 
action  to  recover  the  price.  A  license,  as  we  have  previously  stated, 
is  not  assignable  and  does  not  pass  to  the  personal  representatives 
of  the  holder  at  his  death.  For  this  reason,  an  administrator  would 
not  be  authorized  to  carry  on  the  business  of  his  decedent  under  the 
latter*s  license.  The  administrator  is  not  the  person  who  was  selected 
as  suitable  to  be  intrusted  with  the  privilege;  his  qualifications  have 
never  been  judicially  ascertained.  And  even  if  he  merely  disposed 
of  the  stock  of  liquors  remaining  in  hand,  if  he  did  so  at  retail  and 
in  the  way  of  carrying  on  the  business,  the  same  reasoning  and  prin- 
ciples would  apply.  But  if  the  administrator,  in  the  process  of  reduc- 
ing the  assets  to  cash,  sold  the  stock  of  liquor  at  public  sale,  or  sold 
it  privately  to  one  or  more  purchasers,  in  large  quantities,  either  for 
money  or  in  composition  of  debts  of  the  estate,  then  the  sale  would 

not  a  merchant  may,  without  a  license,  ^^'La  Norris  v.  State.  18  Tex.  App.  3d. 

sell  whisky  in  small  quantities  not  to  44  Am.  Rep.  699. 

be  drunk  on  the  premises.   Comm.  v.  Wildermuth  v.  Cole,  77  Mich.  483. 

Wheeler,  79  Ky.  284.  48  N.  W.  Rep.  889;  State  v.  Johnson.  ?3 

New  Orleans  v.  Jan^,  84  La.  Ann.  N.  H.  441.    But  compare  Nichols  v. 

667.  Valentine,  86  Me.  822. 

U4Qignoux  y.  Bilbruck,  68  N.  H.  22. 
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not  be  saoh  as  is  contemplated  by  the  license  law,  and  we  see  no  rea- 
son why  such  law  should  apply."*  It  is  the  traffic  in  liquor  which 
requires  a  license,  not  merely  the  transfer  of  property  in  it.  Thus 
the  case  supposed  would  be  analogous  to  the  cases  of  sales  by  sherifiFs 
and  by  assignees  in  insolvency,  above  cited,  and  should  be  governed 
by  the  same  principles. 

§  140.  Wholesalen. 

The  statutes  generally  make  a  distinction  between  licenses  to  sell  at 
wholesale  and  licenses  to  sell  at  retail,  in  respect  to  the  qualifications 
of  the  applicant,  the  amount  of  the  fee  required,  and  other  particu- 
lars. But  if  the  law  is  so  framed  as  to  prohibit  the  sale  of  liquor  in 
any  quantity  without  a  license,  wholesale  dealers  are  subject  to  it 
equally  with  retailers,  and  no  one  can  excuse  himself  for  the  want  of 
a  license  merely  by  showing  that  he  sold  only  in  large  quantities."* 
In  Minnesota,  it  has  been  held  that  the  laws  regulating  the  sale  of 
intoxicating  liquors  do  not  apply  to  exclusively  wholesale  dealers, 
who  sell  to  other  dealers,  so  as  to  oblige  them  to  take  out  licenses."' 
But  later  rulings  in  the  same  state  are  to  the  effect  that  the  necessity 
of  obtaining  a  license  depends  solely  upon  whether  the  sale  is  of  a 
quantity  less  than  five  gallons,  und  not  at  all  on  the  character  of  the 
seller's  business."*  In  Michigan,  where  payment  of  the  manufact- 
urer's tax  exempts  the  person  from  paying  the  wholesale  tax,  and 
where  the  amount  of  tax  for  selling  at  wholesale,"  "selling  at 
retail,"  or  "selling  at  wholesale  and  retail"  is  the  same,  it  is  held 
that  one  who  has  paid  the  manufacturer's  tax,  but  no  retail  tax,  is 
not  authorized  to  sell  at  retail  the  liquor  which  he  himself  manu- 
factures."* 

»«See  Williams  v.  Troop.  17  Wis.  "'Slate  v.  Orth.  38  Minn.  150.  36  N. 
468.    And  see  supra,  §  131.  W.  Rep.  103. 

"•Stale  V.  Turner.  18  8.  Car.  103;  ii» Slate  v.  Schroeder,  43  Minn.  231. 
Slate  y.  Cummings,  17  Nebr.  311.  22  N.  45  N.  W.  Rep.  149;  s.  c.  45  Minn.  44.  47 
W.  Rep.  545.    See.  also.  Slate  v.  Henz.    N.  W.  Rep.  308. 

41  Minn.  30.  42  N.  W.  Rep.  547;  Slate  v.  People  v.  Greiser,  67  Mich.  490,  85 

Brackelt.  41  Minn.  83,  42  N.  W.  Rep.     N.  W.  Rep.  87. 
548;  Hunter  v.  Slate,  79  Ga.  365.  5  S.  £. 
Rep.  184. 
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§  141.  MaTiiifactnrers, 

As  a  general  role,  under  the  laws  obtaining  in  most  of  the  states, 
a  manufacturer  of  intoxicating  liquors  cannot  engage  in  the  retail 
trade,  even  though  he  sells  only  the  products  of  his  own  still  or  brew- 
ery, without  taking  out  a  license  as  a  retailer.^^  And  a  brewer  who 
establishes  an  agency  for  the  sale  of  beer  of  his  own  manufacture  in  a 
town  some  miles  from  his  duly  licensed  place  of  lousiness,  and  there 
sells  to  such  persons  as  may  desire  to  purchase,  without  obtaining  a 
license  for  carrying  on  the  business  from  the  authorities  of  such 
town,  is  guilty  of  an  ofiFense.'^  But  a  brewer  of  beer  is  not  one 
"engaged  in  distilling  and  rectifying  alcoholic  or  malt  liquors,"  within 
the  meaning  of  a  statute  imposing  on  such  persons  a  special  tax.^ 
But,  under  the  laws  of  Tennessee,  it  is  held  that  one  who  sells  wine 
made  from  grapes  raised  on  his  own  farm,  in  quantities  less  than  a 
quart,  is  a  retail  dealer.***  And  a  similar  ruling  has  been  made  in 
Virginia;  ^  although  a  contrary  rule  obtains  in  some  other  states.** 

§  142.   Social  Clubs. 

Whether  or  not  a  social  club,  such  as  are  now  very  common  in  all 
the  larger  cities,  may  lawfully  furnish  liquor  to  its  members,  as  a 
part  of  the  entertainment  which  it  provides  for  them,  without  pro- 
curing a  license  or  paying  a  tax  as  a  retailer,  is  a  question  which  has 
provoked  great  discussion  of  late  years,  and  upon  which  the  authori- 
ties are  by  no  means  harmonious.  The  matter  is  of  sufficient  inter- 
est and  importance  to  require  a  detailed  examination  of  the  adjudged 
cases,  and  a  full  consideration  of  the  principles  of  law  which  are 
applicable  to  it.  One  of  the  leading  decisions  on  this  topic  was  made 
in  the  English  case  of  Oraff  v.  Evans.^   It  there  appeared  that  the 

i»  Keller  v.  State.  11  Md.  525,  69  Am.  «  State    Weckerling,  88  La.  Ann.  86. 

Dec.  226:  State  v.  Schroeder,  48  Minn.  »«Kurth  v.  State,  87  Tenn.  184,  5  8. 

281.  45  X.  W.  Rep.  149.    See  SUte  v.  W.  Rep.  698. 

Stiefel.  (Md.)  22  AtL  Rep.  1.  '^Clemmens  v.  Comm..  6  Rand.  68t 

»*Pietz  V.  State.  68  Wis.  088.  82  N.  ^  State  t.  Jaeger.  68  Mo.  408. 

W.  Rep.  76a  R.  8  Q.  B.  Div.  878. 
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appellant  was  the  manager  of  an  institution  carried  on  in  good  faith 
as  a  club,  under  rules  by  which  members  paid  an  entrance  fee  and 
subscriptions;  trustees  were  appointed  in  whom  all  the  club  property 
was  vested,  and  there  was  a  committee  of  management,  for  whom 
the  appellant  acted,  to  conduct  the  general  business.  The  club  was 
not  licensed  for  the  sale  of  intoxicating  liquors,  but  these  were  sup- 
plied to  members  at  fixed  prices,  including  a  certain  advance  upon 
the  cost,  the  money  produced  thereby  going  to  the  general  funds  of 
the  club.  The  appellant,  in  the  course  of  his  employment  as  man- 
ager, supplied  intoxicating  liquors  to  a  member,  (who  paid  for  them,) 
and  was  indicted  therefor.  It  was  held  that  he  did  not  "sell  liquor 
by  retail,"  within  the  meaning  of  the  licensing  act,  and  was  not  liable 
to  conviction.  And  the  same  rule  is  held,  on  substantially  similar 
facts,  in  the  state  of  Massachusetts.'^ 

In  Maryland,  we  find  the  well  considered  case  of  Seim  v.  State,^ 
in  which  it  was  held  that  the  officers  of  a  social  club,  whose  steward 
furnishes  the  members  with  food,  and  with  beer  by  the  glass,  at  a 
fixed  price,  to  be  consumed  at  the  club,  the  money  so  received  being 
used  for  the  expenses  of  the  club,  are  not  guilty  of  "selling"  beer  on 
Sunday,  within  the  meaning  of  the  law.  From  the  opinion  in  this 
case,  by  Bartol,  C.  J.,  we  quote  as  follows:  "The  society  is  not  an 
ordinary  corporation,  but  a  voluntary  association  or  club  united  for 
social  purposes;  each  member  must  be  elected,  and  each  is  joint 
owner  of  the  property  and  assets,  and  entitled  to  the  privileges  of  the 
society  so  long  as  be  remains  a  member.  Among  these  privileges  is 
that  of  partaking  of  the  provisions  and  refreshments  provided  for  the 
use  of  the  members.  These  are  not  sold  to  him  by  the  corporation, 
but  furnished  to  him  by  the  steward,  upon  his  paying  into  the 
common  fund  what  is  equivalent  to  the  cost  of  the  article  furnished, 
and  what  is  so  paid  is  expended  in  keeping  up  the  supply  for  the  use 
of  the  members.  Such  a  transaction  is  not  a  barter  or  sale  in  the 
way  of  trade,  and  therefore  not  within  the  meaning  or  purview  of  the 
act." 

»*?Comm.  V.  Pomphret,  137  Mass.  564,  Mass.  119.  13  N.  E.  Rep.  805:  Comm.  v. 
50  Am.  Rep.  340;  Comm.  v.  Ewig.  145    Geary.  146  Mass.  139.  15  N.  K.  Rep.  363. 

>2»55  Md.  566,  39  Am.  Rep.  419. 
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In  Tennessee  also,  a  club  similarly  organized  and  maintained  is 
held  not  subject  to  taxation  as  a  retail  liquor  dealer.  In  the  lan- 
guage of  the  court,  "It  cannot  be  controverted  that  the  complainant 
would  have  a  right  to  purchase  and  keep  liquor  at  its  club-rooms  for 
the  use  of  its  members,  and  to  distribute  it  among  them  in  any 
method  it  might  deem  proper,  and  to  raise  funds  for  the  purpose  of 
replenishing  by  assessments  upon  the  members;  and  the  mode 
adopted,  of  the  form  of  a  sale  to  its  members  alone  of  such  a  quantity 
for  so  much  money,  can  be  nothing  more  than  a  mode  adopted  of  assess- 
ing each  member  in  proportion  to  the  amount  he  consumes,  and  cannot 
be  distinguished  in  principle  from  that  adopted  in  one  of  the  cases 
referred  to,  of  issuing  checks  to  each  member,  which  entitle  him  to 
so  much  liquor  each,  according  to  the  amount  of  money  he  contrib- 
utes." 

In  another  case,  it  has  been  justly  observed  that  "the  property  of 
the  club  becomes  the  joint  property  of  its  members,  and  the  furnish- 
ing of  liquors  or  wines  to  the  members  by  the  steward  is  not  a  viola- 
tion of  the  statute;  and  we  do  not  understand  that  the  entertaining 
of  a  guest  or  friend  by  a  member,  with  wines  or  liquors,  at  the  club- 
bouse,  would  be  any  more  a  violation  of  the  statute  than  it  would  if 
such  entertainment  was  given  at  his  private  residence."'^ 

And  the  same  doctrine  has  been  adopted  by  the  courts  in  some  of 
the  other  states.**^ 


Tennessee  Club  v.  Dwyer,  11  Lea. 
452.  47  Am.  Rep.  298. 

People  V.  Andrews,  50  Hun,  591.  8 
N.  Y.  Supp.  508.  This  decision  was 
overruled  in  115  N.  Y.  427.  22  N.  E. 
Hep.  358,  but  the  reasoning  above 
quoted  is.  to  the  mind  of  the  present 
writer,  more  satisfactory  than  that  of 
the  appellate  court. 

i3»  Piedmont  Club  v.  Comm.,  (Va.)  12 
S.  £.  Hep.  963.  In  this  case  it  was  said: 
"The  question  to  be  determined  is 
whether,  upon  the  facts  above  stated, 
the  defendant  club  was  guilty  of  selling 
liquor,  within  the  meaning  of  the  stat- 
ute. The  question  is  of  first  impression 
in  this  state,  but  we  entertain  no  doubt 


that  the  case  is  with  the  defendant; 
that  is  to  say.  that  there  has  been  no 
sale,  within  the  meaning  of  the  statute. 
Every  statute  is  to  be  construed,  if  pos- 
sible, according  to  the  intention  of  the 
legislature,  and  criminal  statutes  are  to 
be  construed  strictly.  Harris'  Case,  81 
Va.  240.  In  the  present  case  it  is  con- 
ceded that  the  defendant  club  is  a  bona 
fide  club,  organized  for  the  purposes 
mentioned  in  its  charter,  and  not  as  a 
mere  device  resorted  to  as  a  means  of 
evading  the  law.  None  but  members 
or  invited  guests  are  entitled  to  the 
privileges  of  the  club,  and  no  person 
not  a  member  of  the  club  is  permitted 
to  pay  for  either  food  or  drink  or  other 
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On  the  other  side  of  the  question  there  is  arrayed  a  very  respeot- 
able  body  of  authoritiesi  althoagh,  as  we  shall  seek  to  show,  seyeral 
of  the  decisions  which  are  usually  cited  as  sustaining  the  rule  that 
all  clubs  dispensing  liquors  must  be  licensed,  are  not  applicable  to 
societies  organized  in  good  faith  and  without  intent  to  evade  the  law. 
In  North  Carolina,  a  decision  has  been  reached  which  is  squarely 
opposed  to  the  authorities  above  cited.  In  a  case  where  it  appeared 
that  a  number  of  persons  had  organized  a  cliib  for  social  and  literary 
purposes,  and  that  incidentally  the  members,  bat  no  other  persons, 
were  permitted  to  purchase  from  the  defendant  (its  steward)  meals, 
cigars,  and  liquors,  which  were  furnished  by  the  club  at  a  price  fixed 
by  its  officers,  sufficient  to  cover  the  cost,  but  not  for  the  purpose  of 
profit,  it  was  held  that  the  furnishing  of  liquors  to  members  of  the 
club,  under  these  circumstances,  was  a  sale,  in  violation  of  the  local 
option  law.^^  And  similar  rulings  have  been  made  in  New  York, 
New  Jersey,  Alabama,  and  Michigan.'** 


refreshments  dispeDsed  by  the  club. 
The  moneys  received  for  all  liquors  so 
dispensed  f^o  into  the  general  fund, 
which  are  again  used  for  replenishing 
the  stock.  No  profit  is  made  on  the 
liquor.  In  fact,  the  receipts  from  that 
source  are  not  sufficient  to  reimburse 
the  club  for  the  cost  of  the  liquors  and 
of  serviug  them.  The  liquors  so  pur- 
chased, as  already  stated,  are  for  the 
exclusive  use  of  the  members  of  the 
club  and  their  invited  guests,  and  what 
is  complained  of  as  an  unlawful  selling 
in  the  present  case  is.  we  think,  noth- 
ing more  than  an  equitable  mode  by 
which  the  cost  of  the  liquor  used  by 
members  of  the  club  is  divided  among 
them  in  proportion  to  the  quantity 
which  each  member  uses.  This  was 
the  view  taken  by  the  supreme  court  of 
Tennessee  in  a  case  the  facts  of  which 
were  very  similar  to  those  of  the  case 
at  bar.  .  .  .  Tennessee  Club  v.  Dwyer. 
11  Lea,  453.  To  the  same  effect  is  Seim 
T.  State.  55  Md.  566.  See.  also.  Graff  v. 
Evans,  8  Q.  B.  Div.  873.  Com.  v.  Pom- 
phret,  187  Mass.  564;  11  Amer.  &  Eng. 
(182) 


Enc.  Law,  p.  727.  Besides  these,  a 
number  of  cases  were  cited  at  the  bar. 
but  we  deem  it  unnecessary  to  com- 
ment upon  them.  The  case  depends 
upon  the  true  construction  of  our  own 
statute,  and  we  are  clearly  of  opinion 
that  if.  in  the  present  case,  there  can 
be  said  to  have  been,  in  the  strictest  or 
most  technical  sense,  a  sale  at  all.  it 
was  not  such  a  sale  as  is  contemplated 
by  that  statute.  The  defendant  club, 
in  dispensing  liquors  to  or  at  the  ex- 
pense of  its  own  members,  was  not  en- 
gaged in  carrying  on  the  business  of 
selling  liquor,  and  the  liquor  license  is 
required  of  those  persons  only  who  sell 
or  offer  to  sell  liquor  as  a  business." 
And  see,  also,  Barden  v.  Montana  Club. 
(Mont.)  25  Pac.  Rep.  1042;  State  t.  Mc- 
Master.  (8.  Car.)  14  S.  E.  Rep.  290. 

State  V.  Lockyear.  95  N.  Car.  688; 
State  V.  Neis,  108  N.  Car.  787.  13  8.  E. 
Rep.  225. 

People  V.  Andrews,  115  N.  Y.  427. 
22  N.  E.  Rep.  a")8;  People  v.  Sinell. 
(Sup.)  12  N.  Y.  Supp.  40:  People  v.  Brad- 
ley. (Sup.)  11  N.  Y.  Supp.  594.  Stale  v. 
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One  of  the  decisions  of  the  supreme  court  of  Indiana  is  much  relied 
on  as  an  authority  in  line  with  those  just  cited.  But  it  appeared 
that  the  society  there  in  question  met  every  Sunday,  for  the  purpose 
of  consuming  a  keg  of  beer  which  had  been  bought  by  the  treasurer 
the  day  before,  with  funds  raised  partly  by  monthly  assessments  on 
the  members  and  partly  by  the  sales  of  beer,  at  a  fixed  price,  at  the 
weekly  assemblies.  It  will  thus  be  seen  that  the  sale  and  consump- 
tion of  liquor  was  the  very  purpose  for  which  the  club  was  organized, 
and  therein  the  case  is  to  be  distinguished  from  those  already  exam- 
ined. The  court  held — and  very  properly — that  the  treasurer  was 
indictable  for  selling  beer  on  Sunday.  But  the  ground  of  the  decis- 
ion appears  in  the  following  sentences  from  the  opinion:  "If  the 
transaction  set  out  in  the  agreed  statement  of  facts  be  not  an  evasion 
and  violation  of  the  law,  then  a  number  of  persons  may  do  that  law- 
fully which,  if  done  by  one  person,  would  be  unlawful.  It  would  be 
a  reproach  of  the  law  and  its  admiuistration  if  a  combination  of  per- 
sons could,  by  such  an  arrangement,  evade  the  law  and  thwart  the 
legis  ative  will."*** 

There  is  also  a  case  in  the  Kansas  reports,  which  will  be  found,  on 
examination,  to  belong  in  the  same  category  as  the  foregoing.  It 
was  the  case  of  an  association  which  purchased  beer  outside  the  state 
and  brought  it  into  the  state,  and  then  sold  chips  to  its  members, 
each  chip  representing  a  drink  of  beer,  and  then  furnished  a  drink 
of  beer  for  each  chip  returned  by  a  member.  This,  in  a  prohibition 
state,  was  so  plainly  a  mere  device  to  evade  the  law  that  the  court 
could  not  have  refused  to  rule  that  the  persons  concerned  in  it  were 
liable  to  punishment.*"^ 

The  decisions  in  Iowa,  while  apparently  against  the  right  of  a  club 


Essex  Club,  (N.  J.  Sup.)  20  Atl.  Rep.  769; 
Martin  v.  State.  59  Ala.  84;  People  T. 
Soule  74  Mich.  250.  41  N.  W.  Rep.  908. 
See.  also.  Kentucky  Club  v.  Louisville. 
(Ky.)  17  S.  W.  Rep.  743.  These  cases 
all  proceed  on  the  theory  that  such  a 
transaction  is  strictly  and  technically 
a  sale.  In  view  of  the  authorities  cited 
above,  this  is  very  doubtful.  But  even 
conceding:  it  to  be  so.  it  is  clearly  not 


the  species  of  sale  contemplated  by  the 
license  laws.  Those  statutes  are  intend- 
ed for  the  restriction  and  regulation  of 
grog- shops,  and,  properly  considered, 
have  no  application  to  the  management 
of  clubs  organized  by  gentlemen  for 
social  or  other  purposes. 

Marmont  v.  State.  48  Ind.  21. 
i»  State  V.  Uoracek.  41  Kans.  87.  21 
Pac.  Rep.  204. 
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to  f arnisb  liquor  to  its  members,  will  be  found,  on  closer  scmtiny,  to 
have  been  made  in  cases  where  it  was  necessary  to  frustrate  an 
attempt  to  evade  the  law.  Thus,  in  one  of  these  cases,  it  was  shown 
that  the  object  of  the  club  "was  to  supply  its  members  with  intoxi- 
cating liquors  to  be  used  as  a  beverage,"  and  that  "defendant  had 
possession  of  the  liquors  used,  and  sold  tickets  to  members  of  the 
club,  which  were  exchanged  for  or  given  in  payment  of  intoxicating 
liquors  drank  in  defendant's  house  by  the  members  of  the  club  pre- 
senting the  tickets."  And  the  court  characterized  the  scheme  of 
organization  as  "a  rather  clumsy  device  by  which  the  defendant  and 
the  members  of  the  <  social  club '  hoped  to  defeat  the  law  and  estab- 
lish a  place  of  resort  where  they  could  be  supplied  with  intoxicating 
liquors  for  unlawful  use."'^ 

In  the  case  of  Rickart  v.  People,^^  it  appeared  that  an  associa- 
tion, formed  for  the  avowed  purpose  of  promoting  temperance  and 
friendship,  claimed  to  have  bought  a  certain  dram-shop,  belonging 
to  a  person  who  became  a  member  and  treasurer  of  the  society. 
This  person  continued  in  possession  of  the  dram-shop,  having  no 
license  to  sell  liquor.  Each  member  was  required  to  pay  one  dollar, 
for  which  he  received  a  ticket,  with  the  numbers  from  one  to  twenty 
inclusive  upon  it,  and  upon  presenting  this  ticket  at  the  bar,  the 
member  received  liquors  or  cigars,  as  he  wished,  and  paid  for  the 
same  by  having  numbers  punched  out  of  his  ticket,  each  number 
representing  five  cents.  Any  person  cotdd  become  a  member  by  pay- 
ing  one  dollar.  The  treasurer  received  all  the  money,  rendering  no 
account  to  the  other  members,  and  bought  all  liquors  and  cigars. 
It  was  held  that  the  jury  were  warranted  in  finding  that  this  was  but 
a  device  to  evade  the  law,  and  that  the  treasurer  was  guilty  of  unlaw- 
fully selling  liquor.  The  words  italicized  above  will  show  why  this 
ruling  was  right,  and  how  it  is  to  be  distinguished  from  the  case  of 
a  bona  fide  social  club. 

*w  State  V.  Mercer,  82  Iowa.  405.   The  cense  to  sell  liquor,  but  turned  on  the 

subsequent  case  of  Stewart  v.  Waterloo  liability  of  a  corporation  to  prosecution 

Turn  Verein,  71  Iowa,  226,  82  IN.  W.  in  a  quasi-criminal  action. 
Rep.  275,  did  not  involve  the  question  79  111.  85. 

of  the  necessity  of  a  club  having  a  li- 

(184) 


Ch.  8] 


THE  LICENSING  SYSTEM. 


§  142 


In  Maryland,  the  later  decisions  might  appear  to  he  antagonistic 
to  the  rule  in  Seim  v.  State,  above  cited.  For  they  hold  that  an 
incorporated  clab  is  liable  for  providing  liqnors,  and  keeping  them 
in  its  possession  at  its  rooms,  for  the  purpose  of  supplying  them  to 
its  members  as  they  may  be  called  for.^"  But  it  is  to  be  noted  that 
these  cases  were  adjudged  under  a  later  statute,  much  more  compre- 
hensive and  stringent  in  its  terms,  and  which,  as  has  been  suggested, 
was  probably  intended  to  meet  the  case  of  just  such  associations  as 
that  which  was  in  question  in  Seim  v.  State.  The  statute  referred 
to  provides  that  "no  person  or  persons,  company,  corporation,  or 
association,  shall  deposit,  or  have  in  his,  her,  their,  or  its  possession 
any  spirituous  or  fermented  liquors  or  alcoholic  bitters  or  intoxicat- 
ing liquors,  with  intent  to  sell  or  give  away  the  same."'"  In  addi- 
tion to  the  authorities  already  adduced,  several  other  cases  may  be 
cited  in  support  of  the  rule  that  the  question  to  be  considered  is, 
whether  the  facts  in  evidence  amount  to  an  evasion  of  the  law,  or  a 
device  or  attempt  at  such  evasion,  and  that  this  is  a  question  of  fact 
for  the  jury.** 

Upon  the  whole,  therefore,  notwithstanding  some  conflicting  rul- 
ings, the  rational  conclusion  is  that  the  intent  must  govern.  On 
the  one  hand,  if  the  object  of  the  organization  is  merely  to  provide 
the  members  with  a  convenient  method  of  obtaining  a  drink  when- 
ever they  desire  it,  or  if  the  form  of  membership  is  no  more  than  a 
pretense,  so  that  any  person,  without  discrimination,  can  procure 
liquor  by  signing  his  name  in  a  book  or  buying  a  ticket  or  a  chip, 
thus  enabling  the  proprietor  to  conduct  an  illicit  traffic,  then  it  falls 
within  the  terms  of  the  law.  But  on  the  other  hand,  if  the  club  is 
organized  and  conducted  in  good  faith,  with  a  limited  and  selected 
membership,  really  owning  its  property  in  common,  and  formed  for 
social,  literary,  artistic,  or  other  purposes,  to  which  the  furnishing  of 
liquor  to  its  members  would  be  merely  incidental,  in  the  same  way 
and  to  the  same  extent  that  the  supplying  of  dinners  or  daily  papers 

Chesapeake  Club  v.  State.  68  Md.  i<o  Comm.  v.  Smith.  102  Mass.  144; 
44(5;  Stale  v.  Eastoo  Social  Club,  (Md.)  People  v.  Andrews,  50  Hun,  591.  8  N. 
20  All.  Rep.  783.  Y.  Supp.  608;  United  States  v.  Wittig.  9 

i»  Acts  Md.  1882,  c.  112.  Low.  466. 
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might  be,  then  it  cannot  be  considered  as  within  either  the  purpose 
or  letter  of  the  law.  This  rule  is  developed,  with  much  clearness 
and  force,  in  an  opinion  of  the  supreme  judicial  court  of  Massa- 
chusetts, as  follows:  *'It  is  well  known  that  clubs  exist  which  limit 
the  number  of  the  members  and  select  them  with  great  care,  which 
own  considerable  property  in  common,  and  in  which  the  furnishing 
of  food  and  drink  to  the  members  for  money  is  but  one  of  many  con- 
veniences which  the  members  enjoy.  If  a  club  were  really  formed 
solely  or  mainly  for  the  purpose  of  furnishing  intoxicating  liquors  to 
its  members,  and  any  person  could  become  a  member  by  purchas- 
ing tickets,  which  would  entitle  the  holder  to  receive  such  intoxicat- 
ing liquors  as  he  called  for,  upon  a  valuation  determined  by  the 
club,  the  organization  itself  might  show  that  it  was  the  intention  to 
sell  intoxicating  liquors  to  any  person  who  offered  to  buy,  and  the  sale 
of  what  might  be  called  a  temporary  membership  in  the  club,  with  a 
sale  of  the  liquors,  would  not  substantially  change  the  character  of 
the  transaction.  One  inquiry  always  is,  whether  the  organization  is 
bona  fide  a  club  with  limited  membership,  into  which  admission  can- 
not be  obtained  by  any  person  at  his  pleasure,  and  in  which  the 
property  is  actually  owned  in  common,  with  the  mutual  rights  and 
obligations  which  belong  to  such  common  ownership,  under  the  con- 
stitution and  rules  of  the  club,  or  whether,  either  the  form  of  a  club 
has  been  adopted  for  other  purposes,  with  the  intention  and  under- 
standing that  the  mutual  rights  and  obligations  of  the  members  shall 
not  be  such  as  the  organization  purports  to  create,  or  a  mere  name 
has  been  assumed  without  any  real  organization  behind  it."  In 
point  of  fact,  the  use  of  a  form  of  organization  as  a  social  club,  for 
the  purpose  of  cloaking  the  operations  of  an  illicit  grog-shop  or  the 
maintenance  of  a  society  for  tippling  purposes,  became  so  common 
in  some  of  the  states  that  it  was  found  necessary  to  provide  against 
it  by  law.^^^  In  Massachusetts,  the  statute  provides  that  "all  build- 
ings or  places  used  by  clubs  for  the  purpose  of  selling,  distributing, 
and  dispensing  intoxicating  liquors  to  their  members  shall  be  deemed 
common  nuisances."    This  law,  it  is  held,  applies  to  a  place  used  by 


'«Comm.  V.  Pomphret,  187  Mass.  564,  See,  for  instance.  St.  Mass.  1887,  c. 

50  Am.  Rep.  34a  206;  Laws  R.  L  1887.  c  684,  §  14. 
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an  incorporated  olnb  to  procure  for  and  dispense  to  its  memberB 
intoxicating  liq^uor  bought  for  and  belonging  to  them  individually.^^ 

§  143.   JAcenae  to  Joint  Parties. 

There  is  nothing  in  the  character  of  a  license,  or  in  the  policy  of 
the  law  applicable  to  it,  which  would  prevent  its  being  issued  to  two 
or  more  persons  jointly,  if  the  words  of  the  statute  will  warrant  it. 
Thus,  in  New  Jersey,  where  the  act  authorizes  the  grant  of  "licenses 
to  persons  to  keep  inns,"  it  is  held  to  allow  the  grant  of  a  license  to 
more  than  one  person,  although,  elsewhere  in  the  statute,  the  licensee 
is  always  referred  to  in  the  singular  number.^^ 


Pabt  IV.    Fobm  and  Conditions  of  Lioensb. 

§  144.   Form  of  license. 

A  license  to  sell  liquor  is  required  to  be  in  writing.  A  person 
indicted  for  unlawful  selling  cannot  justify  under  a  parol  license  from 
the  proper  officer,  though  be  has  paid  the  required  fee.^^  And  in 
order  to  protect  himself,  he  must  show  a  license  signed  by  one  hav- 
ing authority  to  grant  it."*  The  certificate  of  the  clerk  of  the  county 
commissioners,  that  a  person  has  been  licensed  by  them,  is  not  per 
$e  a  license ;  nor  is  it  conclusive  evidence  of  the  grant  of  such  license, 
but  it  may  be  controlled  by  the  records  of  the  commissioners.^^  But 
in  Arkansas  it  is  held  that  where  a  party  has  a  license  signed  by  the 
clerk  and  authenticated  by  the  seal  of  the  county,  and  countersigned 
by  the  collector,  he  has  all  that  the  law  requires  him  to  have,  and 
the  presumption  will  be  that  the  county  court  authorized  toe  issue  of 
the  license  upon  a  proper  petition  presented  to  it.'^  Tbe  license 
granted,  however,  is  the  paper  issued  to  the  licensee,  and  not  the 
vote  or  order  under  which  the  paper  is  issued.    Hence  evidence  is 

»«Comin.  V.  Baker,  (Maaa.)  20  N.  E.  Lawrence  v.  Gracy,  11  Johns.  179. 

Rep.  718.  And  see  Pope  y.  State,  2  Swan,  611. 

»«*SUte  V.  HIU.  52  N.  J.  Law.  820,  19  Cronin  v.  Stoddard.  97  N.  Y.  271. 

AtL  Rep.  789.  Comm.  v.  Spring,  19  Pick.  896. 

Instate  y.  Brandon,  28  Ark.  410. 
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not  admissible,  in  a  prosecution  against  the  holder,  to  show  that  the 
licensing  board  bad  voted  to  correct  a  clerical  error  and  omission  in 
the  paper.^^  Unless  otherwise  provided  by  statute,  the  license  would 
probably  be  sufficient  in  form  if  it  designated  the  licensee,  the  place 
of  sale,  the  class  of  license,  the  kind  of  liquor  covered,  and  the  author- 
ity granting  it,  with  reasonable  certainty.  But  where  a  license 
appeared  on  its  face  to  have  been  granted  on  payment  of  fifty  cents, 
when,  under  the  statute,  no  license  could  be  granted  for  a  less  fee 
than  five  dollars,  it  was  held  to  be,  prima  facie^  absolutely  void.*** 
A  certificate,  on  a  license,  of  leave  to  change  the  place  of  business, 
must  be  authenticated  in  the  same  way  as  the  original  license,  and 
by  the  signature  of  the  same  officers. 

§  146.   Designation  of  Place  of  Sale. 

The  laws  generally  require  that  the  license  shall  designate  the 
place  at  which  the  holder  proposes  to  carry  on  his  business  under  it. 
In  some  states,  however,  it  is  considered  that  the  statutory  provision 
that  the  license  shall  specify  the  house  is  merely  directory  to  the 
officers  whose  duty  it  is  to  issue  the  license,  and  that  if  the  petition 
for  license,  and  the  order  authorizing  its  issuance,  describe  the  house 
intended,  the  license  itself  is  not  void  for  failure  to  specify  such 
house.^  In  Massachusetts,  however,  the  rule  is  that  a  license  which 
sets  forth  the  name  of  the  street  only,  and  not  the  building  in  which 
the  business  is  to  be  carried  on,  will  not  protect  the  holder  in  making 
sales.^  In  the  same  state,  under  the  statutes  there  obtaining,  it  is 
held  that  a  retailer's  license,  when  issued  to  one  holding  a  license  as 
an  inn-keeper,  need  not  specify  the  room  or  rooms  in  which  the  liquors 
are  to  be  kept  or  sold.**^  Where  the  act  provides  that  no  license  shall 
be  granted  to  be  exercised  in  any  dwelling-bouse,  a  license  which 
shows,  in  its  descriptive  part,  that  the  building  is  occupied  partly  as 
a  dwelling-house  is  void.*" 

i<9Comm.  V.  Cauley,  150  Mass.  272.  22  >wComm.  v.  Stratton,  150  Mass.  188. 

N.  E.  Rep.  909.  22  N.  E.  Rep.  893.    Compare  Comm.  v. 

isoTownsend  v.  State,  2  Blackf.  151.  Cauley,  150  Mass.  272,  22  N.  E.  Rep. 

»i  Comm.  7.  Merriam,  186  Mass.  488.  909. 

Goforth  V.  State,  60  Miss.  756.  i»Comm.  v.  McCormick,  150  Mass. 

^  Comm.  v.  Merriam,  186  Mass.  488.  270,  22  N.  E.  Rep.  911. 
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§  146.   ConditionB  in  JAcenBe. 

All  licenses  are  either  expressly  or  impliedly  limited  by  the  pro- 
visions of  the  existing  laws  and  ordinances,  and  conditioned  upon 
their  due  observance.  But  the  licensing  authorities  have  no  power 
to  insert  in  a  license  any  restriction,  limitation,  or  condition  which 
would  be  repugnant  to  an  existing  statute.  Hence,  for  example,  a 
clause  inserted  in  the  licenses  of  hotel-keepers  absolutely  prohibiting 
the  sale  of  liquor  on  certain  days  named  (on  which  days,  by  the  stat- 
ute, sales  would  not  be  unlawful)  is  unauthorized  and  nugatory.^ 
But  a  provision  in  a  druggist's  license,  that  no  liquors  shall  be  sold 
by  him  or  his  agents  to  be  drunk  on  the  premises  or  in  any  place 
adjacent  thereto,  is  proper  and  valid,  where  the  law  makes  a  dis- 
tinction, in  respect  to  the  amount  of  the  fee  charged,  between  licenses 
to  druggists  and  to  retail  dealers.'" 

§  147.  Duration  of  License. 

The  time  during  which  a  license  shall  continue  in  force  is  usually 
fixed  by  the  statute,  either  at  one  year  from  its  date  or  until  the  end 
of  the  current  excise  year.'^  If  the  law  fixes  its  duration  at  one  year, 
the  authorities  have  no  power  to  grant  a  license  for  less  than  a  year; 
a  license  for  four  months  will  not  protect  the  holder.^  Neither,  in 
such  case,  can  they  grant  a  license  for  a  longer  period  than  one  year. 
But  it  is  not  necessary  that  the  time  should  begin  and  terminate  with 
the  term  of  office  of  the  board  which  grants  the  license;  they  may 
grant  a  license  to  extend  beyond  their  term  of  office,  providing  it  does 
not  exceed  a  year,  and  does  not  begin  to  take  effect  after  their  term 
of  office  has  expired.^^  In  Texas,  it  is  held  that  the  license  will  take 
effect  from  the  time  the  applicant  produces  to  the  clerk  of  the  county 
court  the  county  treasurer's  receipt  for  the  tax  imposed  by  law,  and 
not  from  the  time  when  the  county  court  acted  upon  the  application.'" 

»•  In  re  Breslin,  45  Hun,  210.  J»  Gurley  v.  State,  W  Ga.  157. 

Spake  V.  People,  89  111.  617.  i«o  Hendersonville  v.  Price,  96  N.  Car. 

^  See  State  v.  Sumter  County,  22  Fla.    423.  2  S.  E.  Rep.  155. 
1;  Disbrow,  v.  Saunders.  1  Denio,  149.  Brown  v.  State,  27  Tex.  885. 
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Pabt  Y.   Limitation  of  Kiohts  Segubbd  bt  Lioensb. 

§  148.   License  Subject  to  Existiiig  Laws. 

A  liquor  license  is  always  impliedly  sabject  to  such  atatates  and 
ordinances  as  are  lawfully  in  existence  at  the  time  it  is  granted, 
without  words  in  the  license  expressly  referring  to  such  laws.^^  In 
other  words,  the  rights  and  privileges  secured  by  a  license  do  not 
include  the  right  to  disregard  any  valid  law.  They  are  such  only  as 
can  be  exercised  in  conformity  with,  and  in  subordination  io,  the  laws 
already  in  force.  Hence,  when  a  party  applies  for  and  accepts  a 
license  under  a  city  ordinance  imposing  conditions  and  restrictions, 
and  the  license  itself  contains  a  condition  that  it  may  be  revoked  at 
tbe  discretion  of  the  mayor,  he  thereby  assents  to  the  terms  and  con- 
ditions imposed,  both  in  the  license  and  in  the  ordinance.'^  A  license 
to  sell  liquor  for  certain  purposes  therein  specified  cannot  protect  the 
licensee  from  a  criminal  prosecution  for  violating  the  laws  of  the  state 
by  selling  liquors  for  other  purposes  than  those  named  in  the  license.'^ 
So  also,  such  a  license  does  not  authorize  the  holder  to  sell  on  Sun- 
day or  other  prohibited  days,  or  to  minors  or  other  prohibited  persons, 
contrary  to  the  provisions  of  the  existing  criminal  laws.^*  Under  a 
statute  authorizing  the  county  court  to  make  an  order  prohibiting 
the  sale  of  liquors  within  three  miles  of  any  college  or  academy  in 
the  county,  when  the  order  is  made,  the  power  vested  in  the  court  is 
exhausted,  and  it  has  no  power  to  revoke  the  order  upon  a  subsequent 
petition ;  and  a  license  to  sell  liquor,  afterwards  granted,  is  no  pro- 
tection against  a  prosecution  for  selling  within  the  prohibited  limits.^^ 

§  149.   Effect  of  Laws  Subsequently  Enacted. 

We  have  already  seen  that,  on  constitutional  grounds,  there  is  no 
valid  objection  to  laws  which  impose  additional  burdens  or  responsi- 
bilities upon  the  holders  of  existing  licenses,  or  subject  their  business 

Baldwin  v.  Smith,  82  111.  162.   See.  instate  v.  Adams,  20  Iowa,  486;  Curd 

also,  O'Flinn  v.  State,  66  Miss.  7,  5  v.  Comm.,  14  B.  Mod.  886. 

South.  Rep.  890.  i«  Lambert  v.  State,  8  Mo.  493. 

i«  Schwuchow  V.  Chicago,  68  111.  444.  i«  Wilson  v.  State,  35  Ark.  414 
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to  new  restrictions  or  limitations.  As  a  license  is  neither  a  contract 
nor  property,  such  laws,  in  their  retroactive  operation,  are  not  to  be 
assailed  as  impairing  the  obligation  of  contracts  or  divesting  vested 
rights.  The  police  power  of  the  state  remains  always  unfettered. 
And  the  licensee  takes  his  permit  subject  to  the  contingency  that 
there  may  be  changes  in  the  laws,  adopted  in  the  exercise  of  that 
power,  which  will  render  his  privilege  less  valuable  or  his  responsi- 
bilities more  oneroos.^^  The  fact  that  money  has  been  paid  for  the 
license  does  not  exempt  the  holder  from  the  operation  of  subsequent 
police  regulations.'*  Nevertheless,  on  the  principle  that  a  statute 
will  not  be  construed  as  operating  retrospectively,  unless  upon  the 
clearest  and  most  explicit  expression  of  the  legislative  intention 
in  that  regard,  it  is  held  that  a  law  concerning  licenses,  if  not  other- 
wise expressly  provided,  will  be  applicable  only  to  licenses  granted 
after  it  takes  effect.'* 


§  160.   Bestriction  as  to  Place  of  Sale. 

A  liquor  license  restricts  the  privilege  to  the  place,  as  well  as 
the  person,  licensed.'^®  And  one  license  to  retail  will  not  authorize 
the  licensee  to  conduct  the  business  of  selling  in  more  than  one 
place. Thus,  a  license  to  keep  a  hotel  or  tavern  in  a  particular 
house  will  not  legalize  a  sale  of  spirits  at  any  other  place  than  the 
bouse  and  its  appendages,  unless  it  be  to  persons  who  are  guests  of 
the  tavern.'^'  A  small  building,  on  the  same  lot  with  a  dwelling 
house,  but  at  a  distance  of  forty-five  rods  from  it,  with  a  passage- 
way between  them,  is  not  within  a  license  to  sell  liquor  in  a  dwell- 
ing-house "and  the  apartments  and  dependencies  thereof.**  But  the 
question  whether  two  rooms  in  the  same  house,  in  which  it  is  pro- 
posed to  sell  liquor,  are  in  truth  two  distinct  places,  so  that  the 
applicant  may  be  required  to  take  out  two  licenses,  is  a  question  of 

w  Supra,  §8  127.  128.  "i  state  v.  Walker.  16  Me.  241;  State 

itti  State  V.  Isabel.  40  La.  Ann.  840,  4  y.  Hughes.  24  Mo.  147;  Zinner  v.  Comm., 

South.  Rep.  1.  (Pa.  Sup.)  14  AtL  Hep.  481. 

State  V.  Andrews.  26  Mo.  171.  »»Wason  v.  Severance,  2  N.  H.  501, 

State  v.  Prettyman.  8  Harr.  (Del)  State  y.  Moody.  95  N.  Car.  656. 

570.  iTtComm.  v.  Estabrook.  10  Pick.  208. 
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fact;  and  the  judgment  of  the  licensing  authorities,  holding  that  they 
are  distinct  places,  will  not  be  disturbed  on  appeal,  if  the  evidence 
justifies,  though  it  may  not  require,  that  conclusion. Where  a 
liquor-seller  has  a  bar  in  two  adjoining  rooms,  connected  by  an  arch- 
way in  the  partition  wall,  one  for  negroes  and  the  other  for  white 
persons,  only  one  license  is  required.^^^  So  a  single  license  will  pro- 
tect the  proprietor  of  a  large  hotel  who  maintains  three  bars  in  the 
building,  screened  off  by  partitions  and  connected  by  doorways.'^* 
But  where  a  person  had  a  license  to  sell  intoxicating  liquors  at  his 
stand  at  the  corner  of  two  designated  streets,  and  he  had  another 
stand  adjoini^  this,  with  an  internal  communication  between  the 
two,  and  he  sold  liquors  at  both,  it  was  held  that  the  license  applied 
only  to  the  first  named  place.*^^  It  is  further  to  be  observed  that  a 
general  license  to  retail  liquor  within  the  county  does  not  authorize 
sales  to  be  made  within  the  district  covered  by  a  special  prohibitory 
law,  as,  for  instance,  within  a  certain  distance  of  a  church,  school, 
or  factory,  if  that  is  specially  forbidden  by  law.^^^ 

§  16L   Laws  Prohibltmg  Sales  to  Farticiilar  Classes  of 

Persons. 

Since  the  privilege  conferred  by  a  license  is  not  general,  but  special 
and  limited  in  its  nature,  and  does  not  include  the  right  to  violate 
any  provision  of  the  positive  law,  it  follows  that  the  license  will  not 
protect  its  holder  in  making  sales  to  infants,  intoxicated  persons, 
habitual  drunkards,  or  any  other  persons  to  whom  the  statute 
expressly  forbids  the  selling  or  furnishing  of  liquor. And  it  is  no 
defense  to  an  indictment  for  selling  liquor  to  such  classes  of  person  a 
that  the  law  prescribing  and  punishing  the  offense  was  not  passed 
until  after  the  defendant's  license  was  issued;  for  he  took  the  license 
subject  not  only  to  such  laws  as  were  then  in  force,  but  also  to  such 
as  might  thereafter  be  enacted,  regulating  the  sale  of  li  quor.^^ 

w<  Sanders  v.  Elberton,  50  Ga,  178.  Barnes  v.  State,  49  Ala.  843. 

"^Hochstadler  v.  State,  73  Ala.  24.  i79Comm.  v.  Tabor,  138  Mass.  496. 

"•St.  Louis  v.  Gerardi,  90  Mo.  640.  iMComm.  v.  Sellers,  130  Pa.  St  82,  18 

8  8.  W.  Rep.  408.  Atl.  Rep.  541. 
»7  State  V.  Fredericks,  16  Mo.  882. 
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§  162.   Kequirement  that  License  be  Displayed. 

It  is  within  the  undoubted  jurisdiction  of  the  legislature,  in  the 
exercise  of  the  police  power,  to  regulate  the  manner  in  which  drink- 
ing-saloons  shall  be  conducted,  and  to  enact  such '  provisions,  not 
inconsistent  with  the  rights  and  liberties  of  the  citizen,  as  shall  tend 
to  facilitate  the  detection  and  punishment  of  illicit  dealing.  Hence 
a  law  which  requires  the  holder  of  a  liquor  license,  under  penalties, 
to  keep  his  license  posted  in  a  conspicuous  place  in  his  saloon,  or  in 
the  house  where  his  business  is  conducted,  is  a  valid  and  constitu- 
tional enactment.^^ 

§  163.    Screen  Law. 

In  some  four  or  five  of  the  states  we  find  a  statute  in  force  which 
provides  that,  during  the  days  and  times  when  licensed  saloons  are 
required  by  law  to  be  kept  closed,  (or,  in  Massachusetts,  at  all  times,) 
all  screens,  curtains,  blinds,  etc.,  which  might  prevent  a  clear  view 
of  the  interior  of  the  premises  from  the  oatside  shall  be  removed,  or 
that  no  such  obstructions  shall  be  "placed  or  maintained.''  This  is 
commonly  called  the  "screen  law."  It  is  intended  to  facilitate  the 
detection  of  persons  carrying  on  their  business  at  prohibited  times. 
The  constitutionality  of  such  a  statute  has  not  been  successfully 
assailed.  Being  a  reasonable  and  proper  police  regulation,  it  cannot 
be  said  to  fall  within  the  constitutional  guaranty  to  private  persons 
of  security  against  unreasonable  searches,  nor  does  it,  in  any  just 
sense,  deprive  the  persons  affected  of  their  liberty  or  property  with- 
out due  process  of  law.'^  Neither  is  it  invalid  because  it  fails  to 
define  what  shall  constitute  an  obstruction  of  the  view,  within  the 
meaning  of  its  terms. As  to  the  persons  upon  whom  the  screen 
law  operates,  it  is  held  that,  though  the  illegal  act  was  done  by  the 
liquor-seller*s  servant,  in  his  absence,  this  will  not  excuse  the  mas- 


1"  Ex  parte  Bell.  24  Tex.  App.  428,  6 
8.  W.  Rep.  197;  Bell  v.  State,  28  Tex. 
App.  96.  12  S.  VV.  Kep.  410. 
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uttRobison  v.  Uaug.  71  Mich.  88.  88 
N.  W.  Rep.  668. 

»M  State  v.  Doyle.  15  R.  I.  825,  4  AtL 
Rep.  764. 
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ter.^^  And  where  the  language  of  the  act  is  that  ''no  saoh  licensee** 
shall  place  or  maintain  any  screen,  etc.,  it  is  considered  that  these 
words  refer  to  every  licensee,  and  not  merely  to  one  who  has  been 
required  by  the  licensing  board  to  remove  screens  or  other  obstruc- 
tions from  his  premises.'^  The  fact  of  the  obstruction  of  a  view  of 
the  interior  being  the  substantive  part  of  the  offense,  it  is  immaterial 
what  purpose  may  have  influenced  the  party  in  putting  up  the  screens 
or  curtains  complained  of,  if  in  fact  they  have  that  effect.^^  And  if 
the  act  is  so  framed  as  to  require  a  clear  view  of  "the  interior  of  the 
premises, "  it  is  violated  by  the  placing  of  a  curtain  which  obstructs 
the  view  of  any  part  of  the  interior,  whether  such  part  is  used  for 
the  sale  of  liquor  or  not.^^  Further,  although  the  particular  obstruc* 
tion  was  in  place  when  the  license  was  granted  and  took  effect,  that 
will  not  justify  its  continuance;  it  must  be  removed,  or  the  law  is 
violated.^^  If  the  licensee  keeps  his  bar  in  a  middle  room  in  the 
building,  to  which  entrance  is  usually  had  from  the  street  by  a  door 
from  the  street  into  the  front  room,  and  thence  by  a  door  into  the 
middle  room,  screens  on  the  windows  of  the  front  room,  which  inter- 
fere with  a  view  of  the  door  into  the  middle  room,  are  a  violation  of 
the  lawJ^  But  the  closing  of  a  shutter  over  one  window  will  not  be 
unlawful,  unless  it  materially  interferes  with  a  view  of  the  interior, 
and  whether  it  does  or  does  not  so  interfere  is  a  question  of  fact  for 
the  juryJ"^  It  is  held  that  a  board  partition  between  two  rooms  is 
not  a  "device,"  within  the  meaning  of  a  law  which  prohibits  "blinds, 
screens,  shades,  curtains,  or  other  devices"  to  obscure  the  view  of  the 
interior."*  Nor  is  the  law  violated  by  maintaining  a  partition  between 
a  front  and  rear  room,  where  the  license  gives  authority  to  sell  in 
both  of  such  rooms. In  Massachusetts,  where  the  language  of  the 


iwComm.  V.  Kelley,  140  Mass.  441,5 
N.  E.  Rep.  834. 

i»Comm.  V.  Rourke,  141  Mass.  321,  6 
N.  E.  Rep.  883. 

iwComm.  V.  Moore,  145  Mass.  244,  13 
N.  E.  Rep.  893. 

Comm.  V.  Worcester,  141  Mass.  58, 
6  N.  E.  Rep.  700. 

i^«Comm.  V.  Sawtelle,  150  Mass.  320. 
23  N.  E.  Rep.  54. 
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J»«Comm.  V.  Kane.  143  Mass.  92.  8  N. 
E.  Rep.  880. 

>»0Comm.  V.  McDonnough,  150  Mass. 
504.  23  N.  E.  Rep.  112. 

»>Schultz  V.  Cambridge,  38  Ohio  St. 
659. 

Coram.  V.  Barnes,  140  Mass.  447,  5 
N.  E.  Rep.  252. 
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screen  law  is  not  restricted  to  any  day  or  time,  an  attempt  was  made 
to  obtain  a  judicial  ruling  that  the  law  was  not  operative  on  Sunday, 
which,  of  course,  would  have  defeated  one  of  its  primary  purposes. 
A  defendant,  being  indicted  for  a  violation  of  this  law,  asked  the 
court  to  rule  that,  it  being  unlawful  for  him  to  do  business  on  his 
premises  on  Sunday,  be  had  a  right  to  close  up  the  premises  on  that 
day,  and  obstruct  the  view  to  them  in  any  manner  he  saw  fit.  The 
judge  refused  to  so  rule,  but  instructed  the  jury  that  the  law  applied 
to  the  manner  in  which  the  defendant  kept  the  premises  the  same 
upon  Sunday  as  upon  any  other  day.  And  this  instruction  was  sus- 
tained on  appeal.  Nor  does  it  make  any  difference  that  the  licensee 
is  not  in  fact  carrying  on  business  on  that  day.^^  Whether  the  screen 
law  creates  an  offense  and  provides  a  penalty,  or  merely  makes  the 
license  to  sell  subject  to  a  condition  that  the  acts  prohibited  shall  not 
be  done,  will  depend  upon  the  terms  of  the  particular  statute.  In 
Massachusetts,  the  former  view  is  held And  the  mere  fact  that  a 
person  indicted  under  this  law  holds  a  license  is  no  defense.'"*  When 
the  license  requires  the  closing  of  entrances  elsewhere  than  on  the 
public  street,  it  is  forfeited  by  keeping  open  a  rear  door  to  a  drive* 


Pabt  VL    Pbogeedings  to  Obtain  License. 


§  164.   Power  to  Grant  Licenses. 

The  provisions  of  the  statutes  in  the  different  states,  as  to  the 
authorities  in  whom  the  power  to  grant  liquor  licenses  shall  be  vested, 
exhibit  a  considerable  difference  of  plan  and  policy.  But  speaking 
generally,  this  duty  is  confided  either  to  the  board  of  commissioners 
or  supervisors  of  the  county,  to  the  county  court,  to  the  probate 
judge,  to  the  council  or  board  of  aldermen  of  a  city,  or  to  a  board  of 
excise  specially  created  for  the  purpose.  There  is  no  constitutional 
objection  to  conferring  upon  a  city  council  the  discretionary  power  to 


'"Comm.  v.  AubertoD.  188  Mass.  404. 
^Comm.  v.  Casey.  134  Mass.  194. 
is»Comm.  y.  Costello,  188  Mass.  193. 


^Comm.  y.  Salmon,  186  Mass.  431. 
»»7Comm.  y.  Ferden,  141  Mass.  28,  6 
N.  £.  Kep.  289. 
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grant  such  licenBes.^"^  Nor  is  it  beyond  the  power  of  the  legislature 
to  oast  this  duty  upon  the  probate  judge/^  or,  as  was  done  by  an 
early  statute  in  South  Carolina,  the  clerk  of  the  general  sessions  of 
the  peace.^  But  the  general  rule  is,  that  whatever  court,  person, 
or  board  is  invested  with  this  power  by  the  statute,  possesses  it 
exclusively.^^  The  law  does  not  contemplate  the  exercise  of  such 
power  co-ordinately  by  different  persons  or  tribunals.  And  its  exer- 
cise, by  the  proper  authority,  is  in  all  the  states  restrained  by  condi- 
tions and  limitations,  some  having  reference  to  the  character  of  the 
applicant  or  his  obtaining  the  consent  of  a  certain  number  of  per- 
sons, and  others  depending  upon  local  circumstances  or  local  policy. 
Thus,  where  the  statute  limits  the  number  of  licenses  to  be  granted 
by  any  city  or  town  to  one  for  every  thousand  of  population,  in 
determining  whether  a  license  thereafter  granted  is  in  excess  of  the 
provisions  of  the  act,  licenses  lawfully  granted  for  the  current  year, 
before  the  act  took  effect,  and  not  otherwise  forfeited  or  rendered 
void,  must  be  counted.^  So  where  the  aldermen  of  a  city,  by  a  vote 
which  has  the  effect  of  a  standing  rule,  decide  that  no  licenses  shall 
be  granted  unless  six  aldermen  assent  thereto,  this  rule,  while  in  force 
and  acted  upon,  determines  the  effect  of  any  vote  upon  granting  a 
license,  and  if  only  five  aldermen  vote  in  favor  of  an  applicant,  a 
license  is  not  granted.^^  So,  if  a  special  law  forbids  the  sale  of  liquor 
within  two  miles  of  the  **S.  Church**  in  M.  county,  this  is  descriptive 
of  the  locality,  and  no  license  can  be  granted  within  those  limits, 
although  the  building  intended  for  and  known  as  the  "S.  Church'* 
was  not  completed  at  the  time  the  act  was  passed.^  But  it  is  held 
that  covenants  in  deeds,  against  the  sale  of  intoxicating  liquors  on 
the  premises  conveyed,  will  not  prevent  the  proper  authorities  from 

'••State  v.  Columbia.  17  S.  Car.  80.  Rep.  481;  Wiggins  v.  Varner.  C7  Ga. 

iDtoxicatiDg     Liquor    Cases,    25  583. 

Kans.  751.  87  Am.  Rep.  284.  202Comm.  v.  Hayes,  149  Mass.  82.  20 

awO  Driscoll  v.  Viard.  2  Bay.  816.  N.  E.  Rep.  456. 

See  Cooke  v.  Court  of  Common  «^  Comm.  v.  Moran.  148  Mass.  453.  19 

Pleas,  51  N.  J.  Law.  85, 16  All.  Rep.  176;  N.  E.  Rep.  554. 

ZiDoer  v.  Comm.,  (Pa.  Sup.)  14  Atl.  Jones  v.  Comm'rs  of  Moore  Co., 

106  N.  Car.  436,  11  S.  E.  Rep.  514. 
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granting  licenses  which  will  have  the  effect  to  legalize  Buch  sales  on 
such  premises.*'* 

§  166.   Power  cannot  be  Delegated. 

The  power  to  grant  liquor  licenses,  involving  as  it  does  the  exercise 
of  judgment  and  discretion,  is  such  as  must  be  exercised  by  the 
authority  to  which  it  is  confided ;  it  cannot  lawfully  be  delegated  to 
any  other  person  or  body.  Thus,  where  the  board  of  county  com- 
missioners is  intrusted  with  this  authority,  it  cannot  confer  upon  the 
county  attorney,  either  as  such  or  as  a  simple  agent,  the  power,  nor 
impose  upon  him  the  duty,  of  issuing  licenses  or  accepting  bonds. 
And  the  county  attorney  cannot,  in  either  capacity,  be  legally  author- 
ized to  hear  or  determine  upon  an  application  for  a  license,  or  to  fix 
or  receive  the  price  of  the  same,  or  to  accept  or  approve  the  requisite 
bond,  or  to  issue  the  license  itself.  And  licenses  issued  by  such 
county  attorney  are  absolutely  void,  whether  assumed  to  be  issued 
by  him  as  county  attorney  or  as  an  agent  for  the  board.^  Nor  can 
the  board  of  commissioners  delegate  to  their  clerk  the  power  to  issue 
licenses,  and  licenses  granted  by  him,  unless  supported  by  a  special 
order  of  the  board,  have  no  validity.**^  So,  if  the  charter  of  a  city 
gives  to  the  common  council  power  to  pass  ordinances  for  the  licens- 
ing of  saloons,  it  is  only  the  common  council,  and  not  the  mayor, 
that  can  grant  licenses.^^  If,  however,  the  matter  in  respect  to 
which  authority  is  delegated  relates  only  to  the  mode  of  applying  for 
the  license,  or  to  the  clerical  work  of  preparing  and  issuing  the  paper, 
but  not  to  the  power  to  grant  it  or  to  the  discretion  as  to  the  persona 
to  be  licepsed,  it  is  not  open  to  objection  on  this  ground.^ 

§  156.    Application  for  License. 

The  first  step  in  the  proceedings  to  obtain  a  license,  as  commonly 
provided  in  the  statutes,  is  the  presentation  to  the  proper  authorities  of 

»  Slate  V.  Busby,  44  N.  J.  Law.  627.       s"*^  State  v.  Bayonne.  44  N.  J.  Law.  114. 

"•Hennepin  Co.  Comm'rs  v.  Robin-  7,^  re  Bickerstaff,  70  Cal.  35,  11  Pac. 

son.  16  Minn.  381,  (Gil.  340.)  Hep.  393. 

»7  Thorn  v.  Atlanta,  77  Ga.  661;  May- 
son  V.  Atlanta,  Id.  603. 
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a  written  application  or  petition  on  the  part  of  the  person  who  desires 
to  be  licensed.  While  this  petition  should  contain  all  that  the  statute 
requires  to  appear  in  it,  its  substance  is  to  be  mainly  regarded,  and 
its  form  should  not  be  judged  by  the  strictest  rules.  Mere  informal- 
ities in  the  petition  are  not  sufBcient  ground  for  refusing  to  grant  the 
license."®  Under  a  statute  which  prohibits  the  sale  without  license 
of  liquor  in  less  quantities  than  a  pint,  a  petition  for  license  is  not  bad 
for  failing  to  state  in  what  quantity  the  applicant  desires  to  sell."^ 
And  a  requirement  that  an  application  for  a  license  shall  be  for  the 
right  to  sell  "liquors,  wines,  or  beer"  is  sufBciently  complied  with  by 
an  application  for  a  license  to  sell  "spirituous  or  intoxicating  liquors, 
wines,  and  beer.""*  The  petition  should  also  contain  a  description 
of  the  premises  where  it  is  proposed  to  carry  on  the  business;  but 
this  description  is  sufficient  if  so  reasonably  full  and  certain  as  to 
point  out  the  exact  location.*^'  Thus,  an  application  for  license  to 
sell  liquor  at  "No.  1005  Elizabeth  Avenue,  the  corner  of  Spring  Street, 
in  said  city,"  sufficiently  designates  the  place."^  The  petition  should 
also  show  that  the  applicant  has  filed  the  affidavit  required  by  the 
statute  as  a  condition  precedent  to  obtaining  a  license."^  An  altera- 
tion of  a  petition  for  a  liquor  license,  which  consists  of  erasing  the 
name  of  the  person  to  whom  those  recommending  the  application  sup- 
posed the  license  was  to  issue,  and  substituting  the  name  of  another 
person,  affords  a  sufficient  ground  for  refusing  a  license  to  the  sub- 
stituted person."^  The  petition  should  bear  the  signature  of  the  appli- 
cant. But  in  some  circumstances  and  under  the  terms  of  some  laws, 
this  may  be  dispensed  with,  if  it  is  indorsed  with  his  verifying  affi- 
davit."^ 

"OHearn  v.  Brogan,  64  Miss.  884.  1  «« State  v.  Reingardt,  46  N.  J.  Law. 
South.  Kep.  246.  887. 

"lUearD  v.  BrogaD,  64  Miss.  884.  1  Glenn  v.  Lynn.  89  Ala.  608,  7  South. 

South.  Rep.  246.  Rep.  924. 

State  V.  Jefferson  Co.  Comm'rB.  20  *"Polk  Co.  Comm'rs  v.  Johnson,  21 
Fla.  425.  Fla.  578. 

"'Murphy  v.  Monroe  Co.  Comm'rs,       «7 state  v.  Heege.  87  Mo.  App.  888. 
78  Ind.  488. 
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§  167.   Affidavit  of  Applicant. 

In  some  states,  the  applicant  for  a  license  is  required  to  present, 
with  bis  petition »  an  affidavit  promissory  in  its  nature,  of  his  inten- 
tion duly  to  observe  all  the  provisions  of  the  law.  This,  it  is  held,  is 
a  jurisdictional  prerequisite  to  the  issue  of  the  license.  And  if  the 
affidavit  omits  material  statements  which  it  should  contain,  the  license, 
though  issued  by  the  proper  officer,  is  void.^  Sometimes,  also,  the 
affidavit  is  required  to  contain  a  statement  that  the  signatures  of 
the  persons  joining  in  the  petition  or  recommending  it  are  genuine, 
and  were  not  procured  by  any  fraud,  bribery,  or  deception.  These 
facts,  it  is  said,  the  applicant  should  know  of  his  own  knowledge,  and 
he  should  not  base  bis  affidavit  on  the  statements  of  others  whom  he 
may  have  procured  to  get  the  names  for  him."^ 

§  168.   Notice  of  Application. 

It  is  generally  provided,  by  statute  or  ordinance,  that  notice  shall 
be  given,  in  some  public  manner,  of  all  applications  for  liquor  licenses, 
for  a  prescribed  period  of  time,  in  order  that  persons  interested  in 
contesting  particular  applications  may  be  fully  informed  when  and 
where  to  take  action.  This  is  held  to  be  a  prerequisite  to  the  juris- 
diction of  the  licensing  authorities  to  pass  upon  the  application,  and 
until  the  expiration  of  the  time  during  which  the  notice  must  be 
given,  they  have  no  power  to  take  any  action  thereon.*^  For  exam- 
ple, where  such  notice  was  required  to  be  published  for  two  weeks, 
and  the  first  publication,  in  a  particular  case,  was  made  on  June  5th, 
and  the  time  for  hearing  the  application  was  fixed  in  the  notice  on 
June  18th,  and  on  that  day,  the  licensiog  board  being  in  session,  the 
application  was  considered,  and  (there  being  objections  to  the  issuing 
of  the  license)  the  22d  day  of  June  was  appointed  for  the  hearing,  it 
was  held  that  the  board  had  no  authority  to  make  the  order  of  post- 
ponement, the  notice  being  insufficient.^^    Where  the  provision  of 

n«  Russell  v.  State,  77  Ala.  89.  82  N.  W.  Rep.  598;  State  v.  Murphy.  51 

«•  State  v.  Sumter  Co.  Commas,  22  N.  J.  Law.  250.  17  Atl.  Rep.  157. 

Fla.  364.  »  Pelton  v.  Drummond.  21  Nebr.  493, 

PeltOD  y.  Drummond,  81  Nebr.  492,  82  N.  W.  Rep.  598.   The  DOtice  is  to  be 
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the  law  is  that  the  notice  shall  be  published  in  .the  newspaper  haying 
the  largest  circulation  in  the  ooanty  where  the  liquors  are  to  be  sold, 
in  the  absence  of  a  charge  of  bad  faith  on  the  part  of  the  applicant 
in  the  selection  of  the  paper,  his  decision  in  that  regard  will  not  be 
inquired  into.^  These  statutes  further  provide  that  the  notice  shall 
contain  "a  particular  description  of  the  premises  on  which  the  license 
is  to  be  exercised,  designating  the  building  or  part  of  a  building  to  be 
used/'  or  a  statement  of  "the  precise  location  of  the  premises  in  which 
he  desires  to  sell."  The  decisions  are  that  this  requisite  must  be 
fully  and  exactly  complied  with.  Any  ambiguity  in  the  description, 
or  the  use  of  terms  which  admit  of  a  reasonable  uncertainty  as  to 
what  premises  are  intended,  will  invalidate  the  notice.*^  A  notice, 
for  instance,  giving  nothing  but  the  name  of  the  applicant,  and  the 
name  of  the  street  and  town,  is  not  sufBcient.'^^  It  is  also  necessary 
to  comply  strictly  with  the  provisions  in  regard  to  naming  or  describe 
ing  the  applicant.  Thus,  under  a  statute  requiring  notices  of  appli- 
cations for  license  to  "set  forth  the  name  of  the  applicant  in  full," 
a  notice  l)y  a  firm  which  designates  the  applicants  as  **J.  F.  Bearce 
&  Son"  is  insufl&cient.** 

§  159.    Recommendation  of  Application. 

Another  provision  of  the  license  laws,  which  exists  in  different 
forms  in  all  the  states  adopting  this  system,  is  that  which  requires 
the  applicant's  petition  to  be  indorsed,  or  accompanied,  by  a  recom- 
mendation or  petition  signed  by  a  certain  number  of  qualified  per- 
sons, or  of  his  neighbors,  or  by  a  certain  proportion  of  the  voters,  free- 
holders, or  citizens  resident  within  the  district.  This  petition  certi- 
fies to  the  moral  fitness  of  the  applicant  for  the  privilege  he  seeks. 


continued  for  two  weeks.  It  is  to  be 
published  in  ever}'  issue  of  the  paper. 
If  the  paper  is  published  daily,  then  the 
notice  must  be  published  daily;  if  the 
paper  is  published  weekly,  then  weekly 
publication  will  be  sutbcient.  State  v. 
City  of  South  Omaha,  (Neb.)  51  N.  W. 
Hep.  291. 
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«2  Lambert  v.  Stevens,  (Nebr.)  45  N. 
W.  Rep.  457. 

Comm.  V.  Bearce,  150  Mass.  889,  23 
N.  £.  Rep.  99;  Barnard  v.  Graham,  120 
Ind.  135,  22  N.  E.  Rep.  112. 

Dexter  V.  Town  Council,  (R.  I.)  21 
Atl.  Rep.  347. 

-■=^('()inm.  V.  Bearce,  150  Mass.  889,28 
N.  E.  Hep.  99. 
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and  perhaps,  in  some  states,  to  other  facts  deemed  essential  or 
important,  and  expresses  the  desire  of  the  signers  that  a  license  be 
issued  to  him.  It  must  foUow^the  statate  and  contain  all  that  is 
there  prescribed.  Thus,  if  the  law  requires  that  the  petition  shall 
recommend  the  applicant  as  "of  good  reputation  and  a  sober  and 
suitable  person  to  receive  such  license,"  a  petition  which  omits  the 
representation  concerning  good  reputation  is  insufiScient.^  Nor  is 
a  petition  sufiScient  which  avers  that  a  certain  firm  is  of  good  repu- 
tation, without  further  mention  of  the  reputation  of  the  individual 
members  of  the  firm.^  The  withdrawal  of  the  name  of  a  signer  of 
such  petition,  after  it  has  been  presented  to  the  licensiog  authorities, 
cannot,  without  their  consent,  divest  them  of  jurisdiction.*^  Although 
the  statute  may  require  that  the  petitioners  shall  each  sign  in  the 
presence  of  two  witnesses,  it  does  not  follow  that  the  witnesses  must 
subscribe  or  attest  the  signatures,  unless  that  also  is  specified ;  and 
the  failure  to  publish  the  mark  of  some  of  the  petitioners,  who  made 
their  mark  in  signing,  and  whose  names  are  published,  is  not  a 
material  defect.^ 

§  160.   Who  may  Sign  Becominendation. 

The  signers  to  a  recommendation  of  a  petition  for  license  must 
be  such  as  the  statute  requires, — adults,  freeholders,  tax-payers, 
residents  of  the  district,  citizens,  or  otherwise,  according  to  the 
terms  of  the  law.  Any  attempt  to  evade  the  law  in  this  respect,  or 
to  practise  a  fraud  upon  it,  will  be  discountenanced  by  the  courts. 
Thus,  a  deed  of  lands,  made  to  a  large  number  of  persons  for  a  sin- 
gle consideration,  and  merely  for  the  purpose  of  qualifying  them  to 
sign  recommendations  for  licenses,  is  fraudulent,  and  will  not  con- 
stitute them  "reputable  freeholders"  within  the  statute.**^  But  the 
signing  of  a  recommendation  for  one  species  of  liquor  license  does 
not  disqualify  the  person  from  signing  a  recommendation  for  a  license 

Corbelt  V.  Duncan.  63  Miss.  84;  Mo-  Slate  v.  Sumter  Co.  Comm'rs.  22 

Creary  v.  Hhodes,  Id.  808.  Fla.  1. 

^  Loeb  V.  Duncan.  63  Miss.  89.  »o  state  v.  Atlantic  City,  48  N.  J.  Law. 

'=»i?late  V.  Reingardt,  46  N.  J.  Law.    118,  8  Atl.  Rep.  66. 
837. 
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of  another  kind.^  The  applicant  for  license,  nnder  some  systems, 
is  considered  the  same  as  any  other  registered  voter  of  the  district, 
if  he  possesses  that  qualification,  and  may  himself  sign  the  peti- 
tion.^ Where,  as  in  Mississippi,  it  is  provided  that  both  petitions 
and  counter-petitions  may  be  filed,  and  that  any  name  foand  on 
both  petitions  shall  be  counted  against  the  granting  of  the  license, 
it  is  held  that  this  does  not  preclude  one  who  has  signed  both  a 
petition  and  a  counter-petition  from  withdrawing  his  name  from  the 
counter- petition  by  signifying  his  desire  therefor  by  still  another 
written  petition,"* 

§  161.   Number  of  Persons  Becommending. 

As  to  the  number  of  signers  necessary  to  a  petition  for  the  grant- 
ing of  a  license  to  a  particular  applicant,  the  statutory  provisions  in 
the  various  states  are  widely  different.  In  some,  a  certain  number 
of  persons  are  required, — as  five,  twelve,  or  twenty  freeholders  in 
his  immediate  neighborhood, — in  others,  a  majority  of  the  registered 
voters  or  tax-payers,  or  even  a  larger  proportion.  Whatever  the 
requirement  of  the  act  may  be,  it  must  be  fully  complied  with.  With- 
out the  consent  or  indorsement  of  at  least  the  minimum  number  of 
qualified  persons,  there  is  no  jurisdiction  to  grant  the  license.  A 
license  issued  without  this  sanction  is  void.^^  And  even  if  the  appli- 
cant brings  himself  fully  within  the  law,  in  this  respect,  still  it  is 
held,  in  most  of  the  states,  that  the  licensing  authority  is  not  thereby 
entirely  divested  of  its  discretion  to  reject  the  application  for  cause.^ 
Although  it  may  appear  on  the  face  of  the  petition  that  the  requisite 
number  of  persons  have  signed  it,  this  does  not  preclude  inquiry  into 
the  genuineness  of  the  signatures ;  and  if  it  be  proved  that  so  many 
of  the  signatures  were  forged  or  unauthorized  as  to  reduce  the  num- 
ber of  genuine  signatures  below  the  required  majority,  it  is  proper  to 

State  v.  Reingardt,  46  N.J.  Law,  ««Metcalf  v.  State.  76  Ga.  808;  Ex 
887.  parte  Cox,  19  Ark.  688. 

State  Sumter  Co.  Comm'rs,  22  «»Perkin8  v.  Ledbetter,  (Miss.)  8 
Fla.  1.  South.  Rep.  507. 

»3  Perkins  v.  Henderson,  (Miss.)  0 
South.  Rep.  897. 
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refuse  the  license.**  The  statutes  prescribing  this  condition  may  be 
said  to  have  generally  in  view  the  interests  of  the  people  who  live 
nearest  to  the  locality  where  the  privilege,  if  granted,  is  to  be  exer- 
cised, and  they  should  be  construed  with  reference  to  that  object. 
Thus,  in  Georgia,  the  law  requires  the  written  consent  of  the  nearest 
bona  fide  residents,  five  of  whom  shall  be  freeholders  owning  land 
(irrespective  of  county  lines)  nearest  the  place  of  business  to  be 
licensed,  with  a  proviso  that  the  act  shall  not  apply  to  incorporated 
towns  or  cities.  And  it  is  held  that  the  persons  residing  nearest  the 
place  where  the  liquor  is  to  be  sold  are  the  persons  who  are  to  give 
their  consent,  and  it  makes  no  difference  whether  they  reside  in  a 
different  county  from  that  of  the  applicant  or  not,  or  within  an  incor- 
porated town  or  city.^  In  Missouri,  where  the  requirement  for  the 
larger  towns  is  that  the  petition  shall  be  signed  by  a  majority  of 
the  "assessed  tax-paying  citizens,"  it  is  held  that  the  court,  in  deter- 
mining whether  sufiScient  names  appear,  must  count  married  or  single 
women  who  reside  in  the  town  or  city,  and  own  property  in  their  own 
right,  and  were  assessed  thereon  at  the  last  assessment,  and  also 
minors,  resident  in  the  city,  who  have  guardians  and  who  own  prop- 
erty, but  that  persons  residing  outside  the  city,  though  owning  prop- 
erty in  the  city  and  regularly  assessed,  are  not  to  be  counted.^  It 
seems  that  there  is  no  objection  to  uniting  the  signatures  on  several 
papers,  recommending  the  same  applicant,  if  such  papers  are  exact 
duplicates.  But  in  a  case  where  the  applicant  circulated  several  peti- 
tions among  the  voters,  the  captions  to  which  were  materially  differ- 
ent, it  was  held  that  he  could  not  take  the  names  subscribed  to  the 
various  petitions  and  attach  them  all  to  one,  in  order  to  make  up  a 
majority  in  favor  of  the  license.*^  Where  the  petition,  at  the  time 
of  its  presentation,  does  not  bear  enough  signatures  to  warrant  the 
issuing  of  a  license,  but  afterwards  receives  additional  names,  this 

State  y.  County  Comm'rs,  22  Fla.  Meyers.  80  Mo.  001.   The  petition  must 

864.  be  signed  by  a  majority  of  ''assessed 

«7  Ballew  y.  Stale,  84  Ga.  188, 10  8.  E.  tax-paying  citizens. "  not  merely  of  tax- 
Rep.  628.  And  see  Glenn  y.  Lynn.  89  payers.  State  y.  Heege.  87  Mo.  App.  838. 
Ala.  608,  7  South.  Rep.  924.  s»  Collins  y.  Barrier.  64  Miss.  21,  8 

"•State  y.  County  Court.  90  Mo.  593,  South.  Rep.  164. 
2  8.  W.  Rep.  788.   See,  also,  State  y. 
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proceeding,  althongh  irregular,  will  not  nullify  the  petition;  for  pro- 
oeedings  to  obtain  a  license  need  not  be  conducted  with  the  same 
strict  accuracy  which  is  required  in  purely  judicial  proceedings.^ 
Finally,  it  is  to  be  remarked  that  a  statute  requiring  an  applicant  for 
license  to  secure  the  recommendation  of  a  majority  of  the  household- 
ers in  the  precinct  is  not  inoperative  because  it  provides  no  way  of 
obtaining  such  recommendation.^ 

§  162.   Moral  Qualiflcations  of  Applicant. 

In  all  the  states  where  a  principle  of  selection  is  applied  to  the 
persons  seeking  the  privilege  of  a  license  to  sell  liquor,  the  laws 
require  that  the  applicant  shall  be  possessed  of  certain  moral  qualifi- 
cations, as  that  he  shall  be  a  "moral  and  temperate  man"  or  a 
"sober  and  suitable  person  to  be  licensed.**  The  question,  however, 
under  these  statutes,  while  concerning  in  a  sense  the  general  moral 
character  of  the  petitioner,  is  one  which  must  necessarily  be  deter- 
mined by  an  examination  of  his  conduct  in  particular  instances. 
Specific  acts  of  immorality  may  be  adduced  to  show  his  unfitness, 
and  the  licensing  authorities  are  to  judge  whether  the  acts  shown  are 
sufficient,  in  themselves  or  as  an  index  to  character,  to  disqualify 
him.'^-  Unless  otherwise  provided  by  statute,  there  is  no  absolute 
and  single  criterion.  For  example,  one  may  be  an  immoral  man,  and 
not  a  proper  person  to  be  licensed,  although  be  himself  is  not  in  the 
habit  of  becoming  intoxicated.^^^  And  on  the  other  hand,  the  fact  that 
he  has  been  seen  intoxicated,  and  that  he  sometimes  takes  a  drink, 
is  not  necessarily  enough  to  disqualify  him.***  If  it  is  shown  that 
the  applicant  is  a  common  gambler,  or  is  in  the  habit  of  frequent- 
ing gambling  houses,  this  is  thought  to  be  sufficient  ground  for  with- 
holding the  license,  although  such  conduct  is  not  specified  in  the 
statute  as  a  disqualifying  cause.-*^  But  when  one  of  two  joint  peti- 
tioners for  a  license  absconds,  this  is  not  necessarily  a  reason  for 

'-^Stuto  V.  Jefferson  Co.  Comm  rs,  20  243  unj  y.  Perry.  82  Ind.  28. 

Fla.  425;  Livin^'ston  v.  Corey,  (Nebr.)  2+*Cal(ler  v.  Sheppard,  61  Ind.  219. 

50  N.  W.  Rep.  203.  ^  Groscap  v.  Rainier.  Ill  Ind.  861. 13 

2«  Jones  V.  Uilliard,  69  Ala.  800.  N.  E.  Rep.  694. 

w-Stockwell  V.  Brant,  97  Ind.  474. 
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refasing  the  license  to  the  other.*^*  It  is  held,  where  the  statute  is 
expressed  in  general  terms,  that  a  single  violation  of  the  liquor  laws, 
previously  committed  by  the  applicant,  is  not  alone  sufficient  to  dis- 
qualify him.  Such  an  act  is  indeed  evidence  bearing  upon  his  char- 
acter, but  it  is  not  conclusive  proof  of  his  unfitness  to  hold  the  priv- 
ilege."' But  repeated  violations  of  the  law — as,  a  succession  of 
unlicensed  sales,  or  numerous  instances  of  illegal  sales  under  a  for- 
mer license — will  be  sufficient  to  warrant  the  refusal  of  the  license.*** 
So  where  it  was  shown  that  the  applicant  had  been  previously  engaged 
in  the  liquor  traffic,  and  had,  while  so  engaged,  sold  to  habitual  drunk- 
ards, and  did  not  keep  an  orderly  house,  and  that  he  was  incapable 
of  keeping  such  a  house,  and  was  not  a  fit  person  to  be  intrusted 
with  the  sale  of  liquor,  it  was  held  proper  to  refuse  him  a  license.'*^ 
In  some  of  the  states,  however,  the  case  of  a  single  previous  viola- 
tion of  the  law  is  provided  for  by  statute.  In  Nebraska,  for 
instance,  the  board  must  refuse  a  license  "if  it  shall  be  satisfactorily 
proven  that  the  applicant  for  license  has  been  guilty  of  the  viola- 
tion of  any  of  the  provisions  of  this  act  within  the  space  of  one 
year,  or  if  any  former  license  shall  have  been  revoked  for  any  misde- 
meanor against  the  laws  of  this  state."  Under  this  statute,  it  is 
held  that  when  an  applicant  has  violated  the  act  by  selling  liquor  to 
an  habitual  drunkard,  it  is  the  duty  of  the  board  to  refuse  a  license.^ 
But  it  is  also  held  that  the  terms  of  this  statute  are  not  exclusive; 
they  do  not  limit  the  licensing  board  to  the  consideration  of  the  objec- 
tions named.^^  When  a  remonstrance  against  the  issuing  of  a  license, 
based  on  objections  to  the  moral  character  of  the  applicant,  is  filed, 
and  the  question  thus  brought  into  issue,  the  burden  is  cast  upon  the 
petitioner  of  proving,  by  a  preponderance  of  evidence,  that  he  is  not 
disqualified  from  obtaining  the  license  by  immorality  or  previous 
illegal  conduct  and  is  not  unfit  to  receive  and  exercise  the  privilege.^ 


2*»rolk  Co.  Comm  r8  v.  Johnson,  21 
Fla.  578. 

2^  Golden  v.  Bicgbam.  61  Ind.  198; 
Reiser  v.  Lines.  57  lud.  431. 

Bourjohn's  Application,  2  Pa.  Co. 
C't.  Hep.  33;  Meitzler'8  ApplicatioD,  Id. 


«*9Brun8on  v.  Dunn,  124  Ind.  252.  24 
N.  E.  Rep.  749. 

a«  Slate  v.  Kobo,  25  Nebr.  607.  41  N. 
W.  Rep.  558. 

Stale  V.  Ilanlan.  24  Nebr.  608,  89 
N.  W.  Rep.  780. 

»s  Goodwin  v.  Smith.  72  Ind.  113,  87 
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This  rule  is  derived  from  the  principle  that  ''whoever  asserts  a  right 
dependent  for  its  existence  upon  a  negative,  must  establish  the  truth 
of  that  negative/' 

§  163.   Bequirement  as  to  Besidence. 

The  requirement  that  the  applicant  for  license  shall  be  a  citizen  of 
the  state,  or  a  resident  of  the  county  or  other  district  where  he  pro- 
poses to  do  business,  is  jurisdictional  in  its  nature.  Unless  it  be 
made  to  appear  to  the  licensing  authorities  that  the  petitioner  pos- 
sesses this  qualification,  they  have  no  power  to  grant  the  license.''' 
In  a  case  in  New  York,  it  appeared  that  a  license  had  been  granted 
by  the  excise  commissioners  of  Seneca  county  to  one  D.,  reciting  that 
he  was  a  resident  of  B.  in  said  county,  and  authorizing  him  to  sell 
liquor  to  be  drunk  in  his  house  as  an  inn  or  tavern.  In  point  of 
fact,  D.  at  the  time  resided  in  the  town  of  T.,  in  Yates  county. 
Under  this  license,  he  kept  a  drinking  place  in  a  mere  recess  in  a 
room  in  his  warehouse,  situated  in  the  waters  of  the  Seneca  lake,  a 
few  feet  from  its  western  shore,  and  a  few  yards  from  the  county 
line,  within  the  town  of  B.  On  this  state  of  facts,  it  was  held  that 
D.'s  license  was  void.*** 

§  164.  Bemonstrances. 

The  license  laws  generally  provide  for  the  filing  of  remonstrances 
or  counter-petitions  by  persons  desiring  to  oppose  the  grant  of  a 
license  to  a  particular  applicant.  This  right,  however,  is  usually 
restricted  to  parties  who  may  have  a  practical  interest  in  the  matter. 
Thus,  in  one  state,  the  privilege  of  remonstrating  is  given  to  ''any 
voter  of  the  township/'  and  it  is  held  that  the  right  to  remonstrate 
is  lost  when  the  person  ceases  to  be  a  voter  of  the  township.*^  The 
remonstrance  must  be  presented  to  the  board  or  court  empowered  to 
grant  licenses,  before  which  the  particular  application  is  pending; 
on  appeal,  the  court  has  no  power  to  allow  a  new  party  to  appear 

Am.  Rep.  144;  Chandler  v.  Ruebelt,  83       ^People  v.  Davis,  45  Barb.  494. 
iDd.  139.  a»  List  v.  Padgett.  96  Ind.  laC 

2«McGee  v.  BeaH.  S3  Miss.  455. 
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and  file  a  remonstranoe.*^  As  to  the  time  of  filing  these  objections, 
under  a  statutory  provision  that  the  petition  for  license  shall  lie  over 
for  a  month  **for  consideration  and  the  reception  of  counter-peti- 
tions/' it  is  held  that  a  counter-petition  may  be  presented  after  the 
month,  if  before  the  license  has  actually  been  granted.^^  As  a  rule, 
the  remonstrance  should  be  directed  to  the  application  of  some  par- 
ticular person.  But  where  it  requests  that  the  license  shall  not  be 
granted  to  either  of  two  named  persons,  nor  to  any  other,  it  is  con- 
sidered to  be  both  general  and  particular,  and  it  should  not  be  rejected 
on  the  mere  ground  of  its  generality  in  one  aspect.^  And  in  Indiana, 
uuder  an  early  statute  which  provided  that  no  license  should  be 
granted  if  a  majority  of  the  freeholders  should  remonstrate  against 
it,  it  was  held  that  a  general  remonstrance  against  granting  license 
to  any  person  was  within  the  spirit  of  the  statute,  and  the  commis- 
sioners, on  receiving  it,  should  refuse  all  licenses.^  But  this  is  a 
method  of  establishing  local  option  by  indirection,  and  probably 
would  not  now  be  countenanced.  The  grounds  of  remonstrance  are 
the  statutory  disqualification  of  the  applicant,  the  insufficiency  of 
the  petition  or  notice,  or  any  other  matters  which  may  lawfully  in- 
fluence the  discretion  of  the  authorities  in  considering  the  applica- 
tion. Its  allegations  should  be  specific.  For  example,  a  remon- 
strance on  the  ground  of  the  applicant's  immorality,  or  of  his  unfit- 
ness otherwise  to  be  intrusted  with  the  privilege,  should  set  forth  the 
particulars  of  such  immorality  or  unfitness  with  such  reasonable  cer- 
tainty as  wil  1  advise  him  of  the  nature  of  the  charge  against  him.^ 
Further  than  this  the  courts  do  not  appear  to  have  much  considered 
the  formal  requisites  of  the  remonstrance,  and  probably  it  should  not 
be  judged  by  the  most  strict  and  technical  rules.  Under  the  laws  of 
Pennsylvania,  a  remonstrance  must  be  verified  by  an  affidavit,  other- 
wise it  will  not  be  considered.*** 


»  Miller  v.  Wade,  58  Ind.  91. 
»7  Rogers  V.  Hahn.  63  Miss.  578. 
»0  Collins  V.  Barrier,  64  Miss.  21,  8 
South.  Rep.  164. 


»  Woods     Pratt,  5  Blackf.  877. 
^  Qrummon  v.  Holmes.  76  Ind.  685. 
In  re  Palmer's  Ldcense,  8  Pa.  Co. 
Ct  Rep.  814. 
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§  166.   Bight  to  Contest  Application. 

As  a  rule,  any  one  who  desires  to  resist  the  granting  of  a  license 
must  follow  the  course  prescribed  by  the  statute;  he  must  file  a  proper 
remonstrance  before  the  proper  authorities,  and  take  the  other 
required  steps,  else  he  cannot  be  heard;  and  an  unnamed  party  can- 
not be  permitted  to  appear  by  attorney  and  resist  the  application.*^ 
In  Iowa,  any  citizen  may  appear  and  show  cause  why  the  permit 
should  not  be  granted,  and  may  maintain  certiorari,  whether  he  has 
any  property  or  interests  to  be  affected  or  not.^  It  is  also  held,  in 
Indiana,  that  where  the  board  of  licensing  commissioners  has  volun- 
tarily appeared  in  the  circuit  court,  on  appeal,  and  contested  the 
application,  such  board,  though  ordinarily  not  a  proper  party  on  such 
appeal,  will  not  be  beard  to  move  for  its  dismissal  on  that  ground 
in  the  supreme  court.^ 

§  166.    Appointing  Day  for  Hearing. 

Where,  as  by  the  Nebraska  statute,  it  is  required  that,  on  remon- 
strance against  the  issuing  of  a  liquor  license,  a  day  for  a  hearing 
shall  be  appointed,  the  licensing  board  is  bound  to  grant  a  hearing 
and  to  fix  a  day  for  the  same  in  the  future.  The  statute  is  man- 
datory, and  refusal  to  follow  its  provisions  will  be  remedied  by  man" 
damns.  And  a  license  issued  without  appointing  a  time  for  bearing 
a  remonstrance  filed,  and  investigating  the  same,  will  be  cancelled.^ 
The  board  must  also  grant  to  the  remonstrants  a  reasonable  time  to 
produce  their  testimony.*"  And  in  one  case,  where  the  board,  at  ten 
o'clock  at  night,  appointed  nine  o'clock  the  next  morning  as  the  hour 
for  the  hearing,  it  was  held  that  this  was  unreasonable,  and  amounted 
to  a  substantial  denial  of  a  hearing  to  the  remonstrants.^^  Further, 

«8  Rx  parte  Miller,  98  Ind.  451.  Nebr.  608,  39  N.  W.  Rep.  780;  Vander- 

a»  Darling  V.  Boesch,  87  Iowa.  702.  25  lip  v.  Derby,  19  Nebr.  165,  26  N.  W. 

N.  W.  Rep.  887.  Rep.  707. 

Murphy  v.  Monroe  Co.  Comm'rs.  ^eciark  v.  State.  24  Nebr.  263,  38  N. 

73  Ind.  488.  W.  Rep.  752. 

restate  V.  Reynolds,  18  Nebr.  431,  25  ^  State  v.  Weber,  20  Nebr.  487.  80  N. 

N.  W.  Rep.  610;  State  y.  Hanlan.  24  W.  Rep.  531. 
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if  the  licensing  board  refuses  to  receive  testimony  in  support  of  the 
remonstrance,  the  district  court  will  remand  the  cause,  in  order  that 
8uch  testimony  may  be  taken,  and  a  decision  rendered  thereon.^ 


§  167.   Procedure  on  Hearing  Application. 

Whatever  provisions  of  the  law  are  applicable  to  the  proceedings 
on  an  application  for  a  liquor  license  must  be  duly  observed,  and 
with  more  especial  strictness  where  the  power  and  duty  to  grant  such 
licenses  is  vested  in  a  court.  If,  as  is  the  case  in  some  states,  the 
hearing  on  such  applications  is  required  to  be  had  at  certain  terms 
of  the  court,  a  hearing  at  any  other  time,  or  out  of  court,  will  not 
justify  the  grant  of  a  license.^  If  a  remonstrance  against  the  grant- 
ing of  the  license  has  been  filed,  it  is  the  duty  of  the  court  or  licens- 
ing board  to  afford  the  parties  a  full  opportunity  to  be  heard.  They 
cannot  proceed  to  issue  the  license  without  investigating  the  charges 
preferred  by  the  remonstrants.  And  if  they  refuse  to  hear  testi- 
mony, and  at  once  take  decisive  action  in  the  matter,  mandamus  will 
lie  to  compel  them  to  receive  and  consider  the  evidence  offered.^* 


§  168.    Evidence  on  Application. 

We  have  already  seen  that  the  burden  is  on  the  applicant  for 
license  to  prove,  by  a  preponderance  of  evidence,  that  he  is  not  dis- 
qualified for  the  privilege  he  seeks  by  immorality,  non-residence,  or 
other  unfitness.^^  It  is  also  held  that  when  the  petitioner's  moral 
character  is  in  issue,  the  court  may  require  him  to  appear  before  them 
in  person,  and,  on  bis  failing  to  appear  except  by  attorney,  may  dis- 
miss his  application.^'  It  is  also  proper  to  hear  evidence  of  mat- 
ters which  would  render  the  grant  of  the  particular  license  inex- 
pedient. Thus,  where  the  applicant  is  required  to  state  the  precise 
location  of  the  premises,  evidence  showing  the  proximity  of  a  school 


«»8teinkrau8  Hurlbcrt.  20  Nebr. 
519.  80  N.  W.  Rep.  940. 

Stale  V.  Kennedy,  1  Ala.  81. 
^•^Sleinkraus  v.  Hurlbert.  20  Nebr. 
519,  30  N.  W.  Rep.  940;  Stale  v.  Mat- 
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thews.  51  N.  J.  Law.  253,  17  Atl.  Rep. 
154;  Dufford  y.  Nolan.  46  N.  J.  Law,  87. 

271  Supra,  §  162. 

272  in  re  Wheelin.  134  Pa..  St  554.  19 
Atl.  Rep.  755. 
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or  college  is  admissible.^'  Objections  may  also  be  takto  to  the  reg- 
ularity or  sufiSoiency  of  the  prior  proceedings.  But  such  objections, 
unless  apparent  on  the  face  of  the  record,  must  be  supported  by 
affirmative  evidence  on  the  part  of  those  contesting  the  application. 
For  instance,  the  allegations  of  a  remonstrance,  that  certain  signa- 
tures to  the  petition  were  unduly  obtained,  are  not  evidence  of  that 
fact.^^  Yet  the  truth  of  an  averment  in  a  pleading  of  the  appli- 
cant that  he  was  recommended  by  five  respectable  freeholders  in 
his  immediate  vicinity,  is  not  admitted  by  a  demurrer  thereto,  not 
being  well  pleaded.^*^  We  must,  however,  be  careful  to  distinguish 
between  preliminary  matters  which  are  essential  to  the  jurisdiction 
and  such  as  are  not.  To  illustrate  this  principle, — the  statute  in 
New  Jersey  makes  it  essential  to  the  jurisdiction  of  the  court  that 
twelve  reputable  freeholders  shall  certify  to  the  applicant's  reputa- 
tation  for  honesty  and  temperance,  and  his  possession  of  the  accom- 
modations required  by  the  act.  But  the  jurisdiction  is  not  depend- 
ent upon  the  truth  of  this  certificate.  And  hence,  on  the  hearing  of 
the  application,  it  is  not  error  to  exclude  evidence  to  show  that  the 
certifying  freeholders  had  no  sufficient  knowledge  of  the  faets.^* 


§  169.   DisquEtliflcation  of  Judges. 

Where  a  member  of  the  licensing  board  signs  a  petition  for  a 
license  to  sell  intoxicating  liquors,  as  a  resident  freeholder  of  the 
ward  in  which  the  license  is  to  be  granted,  such  member  will  be 
thereby  disqualified  from  voting  on  the  question  of  granting  or  refus- 
ing the  license,  and  if,  without  his  vote,  the  board  is  equally  divided, 
no  valid  license  can  issue.^^  It  is  said,  however,  that  a  member  of 
a  board  of  supervisors  who  canvasses  for  or  signs  a  petition  for  an 
election  under  the  local  option  law,  is  not  thereby  disqualified  from 
acting  on  such  petition  in  his  official  capacity,  in  pursuance  of  the 

273E8liDger  v.  Eaat,  100  Ind.  434.  276 stale  v.  Hill.  52  N.  J.  Law.  826. 

^^Inre  McCullough.  51  Ark.  159,  10  All.  Rep.  789. 

S.  W.  Rep.  2.59.  277  Foster  v.  Frosl.  2'i  Nebr.  781.  41  N. 

275Devin  V.  Belt,  70  Md.  352,  17  All.  W.  Rep.  647;  Stale  v.  Koso.25Nebr.  607. 

Rep.  875.  41  N.  W.  Rep.  558. 
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tenns  of  the  law;  the  interest  which  disqualifies  a  judge  is  pecuniary, 
not  political.*'* 

§  170.   Discretion  in  Qrantdng  or  Befasing  License. 

The  rale  obtains  in  a  few  of  the  states  that  if  a  person  who  desires 
a  liquor  license  brings  himself  within  the  terms  of  the  law,  by  com- 
plying with  all  the  statutory  preliminaries,  and  possessing  the  requi- 
site moral  and  other  qualifications,  he  is  entitled  as  a  matter  of  law 
to  be  licensed,  and  the  license  cannot  be  withheld  from  bim.*^'  But 
in  far  the  greater  number  of  states,  the  doctrine  is  now  well  settled 
that  the  court  or  board  charged  with  the  duty  of  issuing  licenses  is 
invested  with  a  sound  judicial  discretion,  to  be  exercised  in  view  of 
all  the  facts  and  circumstances  of  each  particular  case,  as  to  grant- 
ing or  refusing  the  license  applied  for.*^  The  principle  is,  that  the 
licensing  authorities  act  judicially,  and  not  merely  in  a  ministerial 
capacity.**^  In  determining  the  nature,  as  well  as  the  existence,  of 
this  discretion,  much  will  depend  upon  the  language  of  the  local 
statute,  and  this,  of  course,  should  be  carefully  scrutinized.  But 
the  general  disposition,  under  all  the  diverse  forms  of  statutory  pro- 
visions, is  to  leave  a  wide  margin  of  discretion  to  the  court  or  board 
bearing  the  application.  This  disposition  is  manifested,  in  some 
states,  in  the  construction  placed  upon  the  provision  that  the  authori- 
ties ^'may  grant"  licenses  to  certain  persons.    This,  it  is  held,  clearly 


Lemon  v.  Peyton,  64  Miss.  161,  8 
South.  Hep.  28o. 

Miller  v.  Wade.  58  Ind.  91;  Zanone 
V.  Mound  City.  11  111.  App.  334;  State  v. 
Justices  of  Inferior  Court,  15  Ga.  408; 
McLeod  V.  Scott.  (Oreg.)  26  Pac.  Rep. 
1061. 

«>  Batters  y.  Dunning,  49  Conn.  479; 
Ez  parte  Persons.  1  Hill.  (N.  Y.)  655;  In 
re  Petition  of  Conway,  (Pa.  Sup.)  1  Atl. 
Rep.  727;  Toole's  Appeal.  90  Pa.  St 
876;  Leister  s  Appeal,  (Pa.  Sup.)  11  Atl. 
Rep.  887;  French  v.  Noel,  22  Gratt.  454; 
Ailslock  V.  Page.  77  Va.  386;  Kx  parte 
Yeager,  11  Gratt  655;  Hein  v.  Smith,  18 


W.  Va.  858;  Attorney- General  Jus- 
tices of  Guilford.  5  Ired.  815;  Muller  v. 
Buncombe  Co.  Comm'rs.  89  N.  Car.  171; 
Nepp  V.  Comm.,  2  Duval.  546;  Pierce  v. 
Comm..  10  Bush.  6;  Bx  parte  Whitting- 
ton,  84  Ark.  394;  Bx  parte  Levy.  48 
Ark.  42M  Am.  Rep.  550;  State  v.  Board 
of  Comm'rs,  45  Ind.  501;  State  Holt 
County  Court  89  Mo.  521;  State  v.  Cass 
Co.  Comm'rs.  12  Nebr.  54.  10  N.  W. 
Rep.  571;  Perry  Salt  Lake  City, 
(Utah.)  25  Pac.  Rep.  789;  United  SUtes 
V.  Comm'rs  of  D.  C.  6  Mackey.  409. 

^1  State  V.  Board  of  Comm'rs,  45  Ind. 
501. 
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invests  them  with  discretion  in  the  matter.^'  "The  authorities  are 
uniformly  to  the  effect  that  the  word  [<may']  is  only  to  be  construed 
as  mandatory  for  the  purpose  of  sustaining  or  enforcing  a  right,  but 
never  to  create  one."^  Indeed,  some  of  the  cases  go  even  much 
further  than  this.  Under  the  North  Carolina  code,  providing  that 
the  commissioners  "shall  grant"  a  license  "to  all  properly  qualified 
applicants,"  it  is  held  that  they  may  consider  whether  the  demands 
of  the  public  require  an  increase  of  such  accommodations,  and 
whether  the  place  where  it  is  proposed  to  establish  a  retail  shop  is  a 
suitable  one,  and  that,  in  the  exercise  of  a  sound  discretion,  they 
may  refuse  a  license  even  to  an  applicant  properly  qualified.^  On 
the  same  principle,  it  is  ruled  that  where  authority  is  given  to  license 
suitable  persons  "upon  the  recommendation  of  the  selectmen  of  the 
town,"  it  is  not  obligatory  to  license  all  persons  so  recommended.^ 
So  where  the  petition  for  license  is  required  to  be  signed  by  a  majority 
of  the  voters  of  the  town,  the  fact  that  it  is  so  signed  does  not  compel 
the  authorities  to  grant  the  license,  but  they  may  still,  in  their  dis- 
cretion, refuse  it  in  any  instance.^  And  although  a  majority  of  the 
voters  in  a  district,  at  a  local  option  election,  have  voted  "for  license," 
this  does  not  mean  that  the  court  must  act  favorably  upon  all  appli- 
cations for  license.^^ 

In  Pennsylvania — where  this  question  has  received  more  frequent 
and  careful  attention  than  in  any  other  state — it  is  considered  that 
the  relative  weight  of  the  petition  for  license  and  of  the  remon- 
strances against  it,  as  evidenced  by  the  number  and  character  of  the 
names  signed  to  each,  is  a  proper  matter  to  influence  the  decision  of 
the  court.  In  a  case  where  but  fourteen  people  signed  the  petition, 
and  more  than  two  hundred  signed  a  remonstrance  against  it,  and 
the  applicant  had  been  refused  a  license  the  year  before  for  a  viola- 
tion of  the  liquor  laws,  it  was  held  proper  to  refuse  a  license.^ 
And  although  the  fact  that  the  number  of  remonstrants  exceeds  the 


«2Ail8tock  V.  Page.  77  Va.  886. 
»8State  V.  Holt  County  Court,  39  Mo. 
521. 

^Muller    Buncombe  Co.  Comm'rs, 
89  N.  Car.  171. 
2»  Batters  v.  Dunning,  49  Conn.  479. 
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number  of  petitioners  is  not  per  se  conclusive  on  the  court  that  the 
license  is  not  a  matter  of  public  necessity,  yet  its  decision  against 
granting  the  license,  based  on  such  remonstrances,  is  a  proper  exer* 
cise  of  its  discretion.^  And  after  refusing  the  license,  the  court 
will  not  be  required  by  mandamus  io  pass  on  the  question  of  public 
necessity,  on  the  ground  that  its  refusal  was  based  wholly  on  public 
sentiment,  as  evidenced  by  the  comparative  number  of  petitioners 
and  remonstrants.^  Under  the  laws  of  that  state,  the  court  is  to 
consider  whether  the  license  sought  is  "necessary  for  the  accommo- 
dation of  the  public  and  entertainment  of  strangers  and  travelers." 
And  hence  it  is  held  that,  even  though  no  objection  or  remonstrance 
whatever  be  presented,  still  the  issue  of  the  license  is  not  a  matter  of 
right,  but  rests  in  the  judicial  discretion  of  the  court.^^ 

The  discretion  of  the  licensing  authorities,  however,  is  exercised 
once  for  all,  and  the  decision  cannot  be  recalled  when  once  finally 
given.    For  example,  where  a  formal  license  was  issued  to  the  peti- 


»  Tn  re  Sparrow,  138  Pa.  St.  116,  20 
Atl.  Rep.  711. 

«>  In  re  King.  23  W.  N.  C.  152,  18  Atl. 
Rep.  487. 

r<rRaiideubu8ch.  120  Pa.  St.  328. 
14  Atl.  Rep.  148.  In  this  case  the  court 
observed:  "The  petitioner  begs  the 
whole  case  when  he  assumes  that  he 
has  a  right  to  a  license  because  he  Is  a 
respectable  man.  has  always  kept  a  re- 
spectable house,  and  that  no  remon- 
Btrances  have  been  filed  against  him. 
It  is  an  error  to  suppose  that  the  sole 
duty  of  the  court  is  confined  to  the  in- 
quiry whether  the  >ipplicant  is  a  citizen 
of  the  United  States  and  a  man  of  good 
moral  character.  Back  of  all  this  lies 
the  question  whether  the  petitioner's 
house  is  '  necessary  for  the  accommoda- 
tion of  the  public  and  entertainment  of 
strangers  and  travelers.'  and  the  plain 
duty  of  the  court  of  quarter  sessions, 
under  the  act  of  assembly,  is  to  so  exer- 
cise its  discretion  as  to  '  restrain  '  rather 
than  increase  the  sale  of  liquor.  .  .  . 
It  may  thus  happen  that  licenses  are  re- 
fused to  persons  against  whom  there  is 


no  possible  objection  on  personal 
grounds.  Thus,  if  a  ward  has  one  hun- 
dred public  houses,  where  only  fifty  are 
required  by  the  public  wants,  it  is  plain 
that  fifty  houses  must  be  denied  li- 
censes, although  every  one  of  the  ap- 
plicants is  a  worthy  man,  and  keeps  a 
respectable  house,  and  though  there  be 
neither  remonstrances  nor  objection  on 
the  score  of  want  of  fitness.  The  de- 
nial of  a  license,  under  such  circum- 
stances, may  seem  arbitrary.  The 
trouble  is,  there  are  more  persons  who 
want  to  sell  liquor  than  the  legislature 
consider  it  for  the  public  good  to  license 
for  that  purpose.  ** 

It  is  important  here  to  observe  that 
the  decisions  in  In  re  Pollard,  12'/  Pa. 
St.  507,  17  Atl.  Rep.  1087,  and  In  re 
Prospect  Brewing  Co..  127  Pa.  St.  523, 
17  Atl.  Hep.  1090.— that  the  discretion 
of  the  trial  court  is  limited  to  an  inquiry 
into  the  three  qualifications  mentioned 
iu  the  act.  and  where  no  objection  on 
either  of  those  grounds  appears,  the 
court  must  grant  the  license.  — were 
governed  by  local  statutes  in  force  in 
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tioner,  bat,  through  the  omission  of  the  aathorities  to  take  certain 
steps  required  by  the  general  license  law,  the  license  was  InmKd, 
and  subsequently  the  required  steps  were  taken,  whereupon  the  party 
applied  for  a  new  license  on  the  credit  of  his  former  payment  of  the 
fee,  and  for  the  unexpired  term  for  which  he  had  paid,  it  was  held 
that  he  was  of  right  entitled  to  it.^ 

§  171.   Nature  of  This  Discretion. 

The  discretion  to  be  exercised  in  granting  or  refusing  licenses  is  a 
sound  judicial  discretion,  to  be  determined,  in  its  exercise,  by  the 
facts  and  circumstances  of  each  case.  It  is  not  the  arbitrary  will  of 
the  judge;  it  must  rest  on  reasons.  It  would  be  improper  to  grant 
a  license  to  any  applicant  without  investigating  his  qualifications. 
And  it  would  be  equally  improper  to  refuse  a  license  to  any  applicant 
from  mere  prejudice  or  caprice,  or  without  any  reason  whatever.^ 
The  limits  of  the  discretion  are  marked  out  by  the  law,  and  to  exceed 
them,  on  one  side  or  the  other,  is  an  abuse  of  power.  If  the  licens- 
ing authorities  are  not  bound  to  grant  a  license  to  every  one  who 
proves  himself  of  good  moral  character,  neither,  on  the  other  hand, 
have  they  the  arbitrary  power  to  refuse,  at  their  will,  all  applicants 
for  license.^  The  true  doctrine  on  this  point  is  stated  by  the 
supreme  court  of  Pennsylvania,  in  saying  that  the  discretion  is  a 
sound  legal  discretion,  resting  on  the  circumstances  of  each  case,  and 
not  on  a  general  opinion  as  to  the  propriety  or  impropriety  of  grant- 
ing licenses.  Whether  licenses  should  be  granted  at  all  or  not,  is  for 
the  determination  of  the  legislature,  not  for  the  courts.  And  there- 
fore the  court  should  neither  grant  a  license  to  any  one  who  brings 
himself  within  the  law,  without  regard  to  other  circumstances  of  fit- 
ness, nor  determine  to  refuse  all  applications.    But  it  is  its  duty  to 

Allegheny  county  and  Philadelphia  re-  v.  Wilson,  25  W.  N.  C.  148, 18  Atl.  Rep. 

spectively.    And  it  is  well  settled  doc-  601. 

trine  that,  in  localities  not  governed  by  2»2giate  v.  Corn  well,  12  Nebr.  470.  11 

special  statutes,  the  court  may  refuse  a  N.  W.  Rep.  729. 

wholesale  liquor  license  to  a  distiller  ^^Ex  parte  Levy,  48  Ark.  42,  51  Am. 

when,  in  its  judgment,  it  would  be  in  Rep.  550. 

Jurlous  to  the  public  welfare.   Comm.  ^  Attorney  General  v.  Justicea  of 

Guilford,  5  Ired.  815. 
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hear  and  determine  each  case,  to  ascertain  the  fitness  of  the  appli- 
cant, the  necessity  for  his  house  for  public  accommodation,  and  that 
he  has  fully  complied  with  the  law.^  As  was  said  in  another  case : 
''The  law  of  the  land  has  decided  that  licenses  shall  be  granted  to 
some  extent,  and  has  imposed  the  duty  upon  the  court  of  ascertain- 
ing the  instances  in  which  the  license  shall  be  granted.  In  order  to 
perform  this  duty  properly,  the  act  of  assembly  has  provided  means 
by  which  the  conscience  of  the  court  may  be  informed  as  to  the  facts. 
It  may  hear  petitions,  remonstrances,  or  witnesses;  and  we  have  no 
doubt  the  court  may  in  some  instances  act  of  its  own  knowledge. 
The  mere  appearance  of  an  applicant  for  license,  when  he  comes  to 
the  bar  of  the  court,  may  be  sufiScient  to  satisfy  the  judge  that  he  is 
not  a  fit  person  to  keep  a  public  house.  The  judge  is  not  bound  to 
grant  a  license  to  a  man  whom  he  knows  to  be  drunkard  or  a  thief, 
or  has  actual  knowledge  that  his  house  is  not  necessary  for  the  pub- 
lic accommodation.  The  object  of  evidence  in  such  cases  is  to 
inform  the  conscience  of  the  court,  so  that  it  can  act  intelligently  and 
justly  in  the  performance  of  a  public  duty.  While  the  act  of  decid- 
ing in  such  cases  is,  perhaps,  quasi  judicial,  the  difference  between 
the  granting  or  withholding  of  a  license  and  the  decision  of  a  ques- 
tion between  parties  to  a  private  litigation  is  manifest. '''^ 

§  172.   Mandamus  to  Compel  Issuing  of  License. 

The  rule  is  well  settled  that  where  a  court  or  board  of  officers  is 
invested  with  a  judicial  discretion  as  to  the  grant  or  refusal  of  licenses, 
and  where,  in  the  exercise  of  such  discretion,  it  has  examined  and 
rejected  a  particular  application  for  license,  mandamus  will  not  lie  to 
review  the  case  and  compel  the  grant  of  a  license,  unless  it  shall 
appear  that  such  discretion  has  been  abused  or  exercised  in  an  arbi- 
trary and  unlawful  manner.^    But  if  a  license  has  been  refused  to 


•     »*Schlaudecker  v.  Marshall,  72  Pa. 
St.  2U0. 

» In  re  Raudenbusch,  120  Pa.  St.  828, 
14  Atl.  Rep.  148. 

^  Batters  v.  Dunning,  49  Conn.  479; 
In  re  Collarn,  134  Pa.  St  551,  19  Atl. 


Rep.  755;  Schlaudecker  v.  Marshall,  73 
Pa.  St.  200;  In  re  Knarr.  127  Pa.  St.  554, 
18  All.  Rep.  689;  Devin  v.  Belt.  70  Md. 
852,  17  Atl.  Rep.  875;  Jones  v.  Moore 
Co.  Comm  rs,  106  N.  Car.  486.  11  S.  E. 
Rep.  514;  Comm'rs  of  Mazton  v.  Com- 
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a  properly  qualified  person,  without  any  reason  whatever,  or  without 
any  reason  which  is  valid  and  sufficient  in  law,  but  in  the  arbitrary 
or  capricious  exercise  of  the  power  vested  in  the  licensing  authorities, 
then  redress  may  be  had  by  the  process  of  mandamus.^  Thus,  if  the 
licensing  authority  based  its  refusal  on  disqualifications  not  author- 
ized by  law  to  be  considered,  or  on  objections  to  the  moral  character 
of  the  applicant,  when  the  applicant  was  a  corporation  and  therefore 
could  have  no  character,  a  peremptory  mandamus  will  be  granted  to 
compel  the  issue  of  a  license.^  So,  in  Missouri,  this  is  the  proper 
remedy  to  compel  the  issuing  of  a  dram-shop  license  by  the  proper 
officer,  when  the  only  discretion  of  such  officer  in  the  matter  is  as  to 
the  sufficiency  of  the  surety.^  In  New  Tork,  it  is  provided  by  statute 
that  the  action  of  the  excise  commissioners  may  be  reviewed  by  writ 
of  mandamus,  and  that  if  the  court  shall  decide,  upon  the  hearing  of 
the  mandamus,  that  the  license  has  been  arbitrarily  refused  or  rejected 
without  good  or  valid  reasons,  the  court  may  direct  the  issuance  of 
the  license.^^  In  Massachusetts,  it  is  held  that  the  mayor  of  a  city 
is  not  obliged  to  sign  a  license  to  sell  intoxicating  liquors,  or  a  com- 
mon victualler's  license,  granted  by  the  board  of  aldermen,  where  the 
mayor  is  not  satisfied  that  the  petitioner  for  such  license  has  com- 
plied with  all  the  provisions  of  the  law  so  as  to  entitle  him  to  the 
license,  and  the  mayor  cannot  be  controlled  by  means  of  this  writ."* 
Further,  as  premature  applications  to  the  courts  are  not  favored,  and 
writs  of  this  character  will  not  be  granted  until  the  necessity  for  their 
use  arises,  it  is  held  that  mandamus  will  not  lie  to  compel  municipal 
officers  to  issue  a  liquor  license  to  an  applicant  whose  existing  license 


m'rs  of  Robeson.  107  N.  Car.  335.  12  8. 
E.  Rep.  92;  Dunbar  v.  Frazer.  78  Ala, 
538;  Ramagnano  v.  Crook.  85  Ala.  2*36, 
3  South.  Rep.  845;  Heblich  v.  Judge  of 
Hancock  Co.  Ct..  (Ky.)  10  8.  W.  Rep. 
4rt5;  Stanley  v.  Monnet.  34  Knns.  708,  9 
Pac.  Rep.  755;  State  v.  Houiifll.  119 
Ind.  494.  21  N.  E.  Rep.  1101;  Croity  v. 
People.  3  111.  App.  405;  State  v.  Hud- 
son, 13  Mo.  App.  61;  State  v.  Pearse, 
(Nebr.)  48  N.  W.  Rep.  391;  State  v.  Cass 
Co.  Comra'rs,  12  Nebr.  54, 10  N.  W.  Rep. 
571. 
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29«  Zanone  v.  Mound  City.  103  III.  552; 
In  re  Sparrow,  (Pa.  Sup.)  20  Atl.  Rep. 
692. 

^  In  re  Prospect  Brewing  Co.,  187 
Pa.  St.  523.  17  Atl.  Rep.  1090. 

State  V.  Ruark.  84  Mo.  App.  825; 
Bean  v.  County  Court,  33  Mo.  App. 
635. 

People  V.  Andrews.  54  N.  Y.  Super. 
Ct.  183. 

Deehan  v.  Johnson.  141  Mass,  28. 
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has  more  than  three  months  yet  to  mn."^  Where,  after  an  applica- 
tion for  a  writ  of  mandamus  to  compel  a  county  court  to  issue  a  license 
to  relator  to  keep  a  saloon,  it  appeared  that  indictments  had  been 
found  against  relator  for  selling  liquor  to  minors  and  allowing  gam- 
bling in  his  saloon,  it  was  held  that  it  would  be  an  unwise  exercise 
of  the  power  of  the  court  to  issue  the  writ  until  the  indictments  were 
disposed  of  favorably  to  the  relator.^  Where  this  remedy  is  open 
to  a  party,  he  must  pursue  it,  and  be  is  not  justified  in  selling  with- 
out a  license  because  his  application  for  a  license  was  arbitrarily 
refused.** 

§  173.   Appeal  firom  Order  of  Licensing  Authority. 

In  some  of  the  states,  the  rule  has  obtained  that  the  decision  of 
the  court  or  board  empowered  to  grant  licenses  is  final  and  conclu- 
sive, so  that,  if  no  error  appears  on  the  record,  and  it  is  not  shown 
that  there  was  an  abuse  of  its  discretion,  no  appeal  can  be  taken 
from  its  determination.^  In  Pennsylvania,  it  is  said  that  an  appeal 
from  the  refusal  of  a  court  of  quarter  sessions  to  grant  a  license  is 
a  substitute  for  a  certiorari,  and  brings  up  nothing  but  the  record 
showing  the  petition  and  refusal,  and,  as  the  reasons  for  the  refusal 
form  no  part  thereof,  the  appeal  will  be  dismissed.^  It  seems  that 
it  might  be  otherwise  if  the  reasons  were  set  forth  in  the  record. 
But  still  the  discretion  of  the  lower  court  would  not  be  interfered  with, 
unless  manifestly  abused.  And  if  the  record  shows  that  the  license 
was  refused  because  the  applicant  did  not  possess  the  qualifications 
required  by  law,  it  will  not  be  disturbed  on  appeal.^^  But  in  sev- 
eral states,  an  appeal  from  the  decision  of  the  licensing  authorities 
is  provided  by  statute,  or  is  recognized  as  proper  under  the  general 
laws  regulating  the  appellate  jurisdiction  of  the  courts.^    And  where 

•wstate  V.  Bonnell,  119  Ind.  494,  21  77;  Leister's  Appeal,  (Pa.  Sup.)  11  All. 

N.  E.  Ucp.  1101.  Rep.  887. 

»*Siiito  V.  Weeks.  93  Mo.  499.  6  8.  W.  In  re  Goldman,  138  Pa.  8t  821.  23 

Rep.  2*50.  All.  Rep.  23. 

»*Hrock  V.  State.  65  Ga.  437.  ^  Ex  parte  Dunn,  14  Ind.  122:  State 

French  v.   Noel.  22  Gratt.  454;  v.  Board  of  Comm'rs.  45  Ind.  601 ;  Gros- 

Toole's  Appeal.  90  Pa.  St  376.  cap  v.  Rainier,  111  Ind.  861,  12  N.  E. 

w/n  re  Berg.  (Pa.  Sup.)  21  Atl.  Rep.  Rep.  694;  Ex  parte  Lester,  77  Va.  663; 
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an  appeal  is  given  to  the  nnsncoessful  applicant,  it  is  also  held  that 
the  persons  who  signed  a  remonstrance  or  counter-petition  may, 
if  the  license  is  granted,  appeal  from  the  order.*^®  And  where  the 
remonstrants  bring  a  writ  of  review,  the  county  or  other  public  cor- 
poration granting  the  license  must  be  made  a  party.^^  If  the  stat- 
ute which  authorizes  the  taking  of  an  appeal  from  a  decision  on  an 
application  for  license  omits  to  make  special  provision  as  to  the  man- 
ner in  which  the  appeal  shall  be  taken  and  perfected,  it  must  conform, 
in  these  respects,  to  the  provisions  of  the  general  law ;  as  for  instance, 
in  regard  to  the  bond  required  to  be  given.'''  Where  the  licensing 
board  grants  a  license  against  a  remonstrance  filed,  and  an  appeal  is 
taken,  it  must  recall  such  license,  if  issued,  until  the  appeal  is  decided 
by  the  court  ad  qmm.^^^  But  if  the  action  of  the  board  is  affirmed 
by  that  court,  a  mandamus  will  not  issue  to  compel  the  cancellation 
of  the  license  until  an  appeal  to  the  supreme  court  is  determined.''* 
And  a  license  issued  after  a  reasonable  time  has  elapsed  to  take  an 
appeal  from  an  order  overruling  a  remonstrance  to  the  granting 
thereof,  but  before  such  an  appeal  is  actually  taken,  is  valid,  not- 
withstanding a  notice  of  intention  to  appeal.''^  As  to  the  matters 
proper  to  be  considered  on  the  appeal,  the  law  varies  in  the  different 
states.  In  Virginia,  an  appeal  from  the  county  court,  to  which  the 
application  for  license  must  first  be  made,  to  the  circuit  court,  is  con- 
sidered an  application  dc  novo  to  the  latter  court.''^  In  Nebraska,  it  is 
said  that  the  appeal  is  not  a  proceeding  in  error,  but  requires  a  decis- 
ion on  the  merits.''^  In  Indiana,  nothing  can  be  tried  on  the  appeal 
except  what  appears  to  have  been  in  issue  before  the  licensing  board; 
and  where  both  thel)oard  and  the  circuit  court  act  upon  a  remonstrance, 
the  applicant  cannot  for  the  first  time  successfully  urge  in  the  supreme 


Lester  v.  Price,  88  Va.  648.  8  a  E.  Rep. 
529.  Lydick  v.  Korner.  13  Nebr.  10,  12 
N.  W  Rep.  888. 

Collins  V.  Barrier,  64  Miss.  21.  8 
8outb.  Rep.  164.  Compare  Drapert  v. 
6tate.  14  Ind.  128. 

3"  Wood  V.  Riddle.  14  Greg.  254.  12 
Pac.  Rep.  885. 

»2  Blair  v.  Kilpatrick,  40  Ind.  812. 
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Rep.  529. 
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court  that  no  evidence  was  given  of  the  legal  qualification  of  the 
remonstrants.''^  In  Eentnoky,  if  the  evidence  on  appeal  fails  to  show 
that  there  is  a  necessity  for  the  grant  of  the  license,  or  that  travelers 
will  be  put  to  inconvenience  by  the  refusal  of  it,  the  court  of  appeals 
will  not  determine  that  such  refusal  was  an  abuse  of  the  discretion 
conferred  by  law  upon  the  county  court.*'* 

§  174.  Certiorari  to  Review  Proceedings. 

The  object  of  this  writ  is  narrow  and  special.  It  is  concerned 
with  the  determination  of  jurisdiction  and  with  errors  apparent  on 
the  record,  and,  as  a  rule,  does  not  involve  a  re-examination  of  the 
evidence.  Hence,  when  the  proceedings  of  a  licensing  board  or  court 
are  brought  up  on  certiorari,  its  decisions  on  questions  of  fact  are  not 
to  be  reviewed,  although  errors  of  law  committed  by  it  may  be 
remedied.^  Where  the  statute  prohibits  the  granting  of  a  license, 
when  objected  to  by  the  owners  of  the  adjoining  property,  any  such 
land-owner  has  such  an  interest  as  entitles  him  to  a  writ  of  certiorari 
to  determine  whether  the  notice  of  the  application  for  the  license 
required  by  the  statute  was  given,  that  being  a  jurisdictional  pre- 
requisite.^' So  also,  remonstrants  against  granting  licenses  may 
present  special  facts  affecting  the  jurisdiction  of  the  licensing  author- 
ity, and  if  refused  a  hearing  at  a  time  and  place  within  the  discretion 
of  such  authority,  such  facts  may  be  shown  on  certiorari  to  defeat 
licenses  granted.^  As  a  rule,  this  writ  cannot  be  brought  where 
there  was  no  objection  or  remonstrance  against  the  grant  of  the 
particular  license.*^  But  in  Pennsylvania,  under  a  local  act  for  the 
licensing  of  wholesale  dealers,  where  the  county  court  has  not  ti>e 
same  discretion  as  in  the  case  of  retailers,  it  is  held  that  the  proceed- 
ings of  that  court  are  reviewable  by  the  supreme  court  on  certiorari, 
even  where  there  is  no  remonstrance  filed  or  objection  made.*^* 

««Gro8cap  v.  Rainier,  111  Ind.  361,  12  ^22  g^ate  v.  Atlantic  City,  48  N.  J.  Law, 

N.  E.  Rep.  694  118.  8  Atl.  Rep.  65. 

«»Hoglan  V.  Comm.,  3  Bush.  147.  ^23 Lexington  v.  Sargent,  64  Miss.  621. 

s»  Jane  v.  Alley,  64  Miss.  446, 1  South.  1  South.  Rep.  908. 

Rep.  497.  »2<  In  re  Pollard,  127  Pa.  St.  607,  17 

«J  Dexter  v.  Town  Council  of  Cum-  Atl.  Rep.  1087. 
berland,  (R.  I.)  21  Atl.  Rep.  347. 
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§  176.   Restraining  Grant  of  License. 

If  the  power  to  grant  or  refuse  licenses  is  vested  in  a  board  of  com- 
missioners, and  the  matter  is  placed  exclusively  within  their  juris- 
diction, their  action  in  granting  a  license  is  quasi  judicial,  and  if  the 
grant  would  be  improper,  the  remedy  is  by  appeal,  writ  of  error,  or 
certiorari,  according  to  the  nature  of  the  error  complained  of,  but  an 
injunction  will  not  be  granted  to  prevent  the  issuing  of  the  license;  ^ 
at  least,  if  no  abuse  of  authority  or  actual  corruption  is  alleged.*^ 
And  if,  in  any  particular  town  or  county,  the  granting  of  licenses  is 
prohibited  by  law,  so  that  a  license  issued  there  would  be  nugatory 
and  void,  no  writ  of  prohibition  is  necessary  to  restrain  the  grant  of 
such  license.**' 

§  176.  Criminal  Responsibility  of  Licensing  Board. 

If  the  persons  authorized  by  law  to  grant  licenses,  being  fully 
informed  that  they  have  a  legal  discretion  in  the  matter,  perversely 
abuse  their  discretion  by  obstinately  resolving  not  to  exercise  it  at 
all,  or  not  to  grant  any  licenses,  or  by  exercising  it  in  a  way  pur- 
posely to  defeat  the  legislative  intention,  or  to  oppress  an  individual, 
such  an  intentional  (and  therefore  corrupt)  violation  of  duty  and  law 
must  be  answered  for  on  indictment.*"  And  so,  on  the  other  hand, 
they  may  be  indicted  for  granting  licenses  to  persons  not  possessing 
the  statutory  qualifications,  if  they  knew  that  fact,  or  should  have 
ascertained  it  in  the  fulfillment  of  their  duty,  although  they  are  not 
liable  for  an  error  of  judgment.  They  are  not  judicial  officers,  and 
the  general  principle  is,  that  when  the  common  law  or  statute  for- 
bids the  doing  of  a  thing,  (as,  granting  a  license  to  a  person  not  quali- 
fied,) the  doing  of  it  wilfully  is  indictable,  though  the  motive  is  not 
corrupt. On  such  an  indictment,  where  there  is  evidence  from 

^Northern  Pac.  R.  Co.  V.  Whalen,  3  Attorney  General  v.   Justices  of 

Wash.  Ter.  452.  17Pac.  Rep.  890.  Guilford.  5  Ired.  315;  State  v.  Kite,  81 

Leigh  V.  Westervelt.  2  Duer,  618.  Mo.  97. 
SiJ^  Beckham  v.  lloward,  83  Ga.  89,  9  People  v.  Norton.  7  Barb.  477. 

8.  E.  Rep.  784. 
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which  the  jury  might  find  that  the  defendants  had  entirely  failed  in 
their  official  duty  to  ascertain  the  licensee's  disability,  and  the  want 
of  the  required  accommodations  for  travelers  in  his  house,  before 
issuing  the  license,  the  evidence  is  sufficient  to  sustain  a  convic- 
tion.'* 

§  177.   Action  for  Kefusal  to  Issue  License. 

An  application  for  a  license  to  sell  intoxicating  liquors  is  in  the 
nature  of  a  judicial  proceeding,  and  therefore  the  board  of  commis- 
sioners are  not  personally  liable  in  an  action  against  them  to  recover 
damages  alleged  to  have  resulted  from  their  action  in  such  a  proceed- 
ing.^' It  seems,  however,  that  an  action  might  lie  against  persons 
who  maliciously  opposed  or  obstructed  a  party's  application  for  such 
a  license.  But  in  a  case  in  Nebraska,  where  the  complaint  alleged 
that  the  city  council  ordered  the  city  clerk  to  issue  a  license  to  the 
plaintiffs  upon  the  payment  of  the  license  fee,  which  they  took  with 
them  and  tendered  to  the  city  treasurer,  and  demanded  of  the  city 
clerk  to  issue  and  deliver  to  them  the  license,  which  demand  the  clerk, 
being  instigated  by  the  defendants,  wrongfully  refused,  it  was  held 
that  the  complaint  did  not  state  a  cause  of  action,  because  tender  of 
the  fee,  without  actual  payment,  was  not  enough  to  entitle  them  to 
the  license.'^ 

§  178.    License  not  Collaterally  Impeachable. 

If  it  is  desired  to  contest  the  validity  or  regularity  of  the  action  of 
the  authorities  in  granting  or  refusing  a  license,  it  must  be  done  in 
one  of  the  modes  we  have  already  discussed,  that  is,  by  appeal,  man" 
damns,  certiorari,  or  some  other  appropriate  proceeding.  The  legality 
or  propriety  of  their  action  cannot  be  inquired  into  in  any  collateral 
action.^  Notwithstanding  the  anterior  proceedings  may  have  been 
irregular,  a  license  actually  granted  will  protect  the  holder.*^ 

3» People  V.  Worsley.  (Sup.)  1  N.  Y.  ««Clau8  v.  Hardy,  (Nebr.)47  N.  W. 
Supp.  748.  17  N.  Y.  St.  Rep.  610.    See    Rep.  418. 

People  V.  Jones,  54  Barb.  311.  «»Goflf  v.  Fowler,  8  Pick.  800;  City 

»'  Halloran  v.  McCullough,  68  Ind.  Council  v.  Hollenback.  8  Strobh.  855; 
179.  Hornaday  v.  State.  48  Ind.  806. 

»*Goflf  V.  Fowler,  8  Pick.  800. 

(221) 


§  181 


LAW  OF  INTOXICATING  LIQUORS. 


[Ch.  8 


Pabt  VII.    Liosnsb  Febs. 

§  179.   License  Fees  not  Taxation. 

As  we  have  already  bad  oooasion  to  observe,  the  exaction  of  a  fee 
for  tbe  privilege  of  a  license  to  sell  liquors  is  essentially  distinguish- 
able from  tbe  imposition  of  a  tax  upon  tbe  business.  Under  a  con- 
stitutional probibition  against  tbe  licensing  of  tbe  liquor  traffic,  tbe 
legislature  still  bas  power  to  impose  taxes  upon  it.*^  And  conversely, 
a  fee  received  for  a  license  for  tbe  sale  of  liquor,  granted  by  tbe  state 
or  a  municipal  corporation,  is  not  a  tax,  witbin  tbe  meaning  of  tbe 
constitutional  provision  requring  equality  and  uniformity  in  tax- 
ation.*" 

§  180.   Fixing  Amount  of  Fees. 

Tbe  system  of  classification  by  population,  for  tbe  purpose  of  fix- 
ing tbe  minimum  license  fee  in  the  several  townships  and  cities,  is  a 
valid  classification,  and  imparts  to  the  law  tbe  quality  of  general 
legislation.'''  And  where,  as  in  Wisconsin,  tbe  statute  fixes  tbe 
license  fees  according  to  population,  and  provides  that  "the  popula- 
tion of  any  city  or  village  shall  be  ascertained  by  tbe  last  preceding 
enumeration  by  tbe  state  or  general  government,"  it  is  held  that  tbe 
method  of  ascertaining  population  thus  pointed  out  is  exclusive  of 
any  other,  and  it  cannot  be  proved  by  parol  or  by  application  for  a 
new  census.*^ 

§  181.   Reasonableness  of  Amount. 

If  tbe  sta  te,  in  the  exercise  of  its  police  power,  may  entirely  pro- 
bibit  the  sale  of  intoxicating  liquors,  whicb  is  now  conceded,  it  must 
follow  that,  in  determining  to  license  the  traffic,  it  may  fix  tbe  fee  to 
be  charged  at  such  a  figure  as  will  best  conduce  to  promote  tbe  ends 

»  Supra,  §  108.  338  state  v.  Keaough.  68  Wis.  185,  81 

•••Lovingston  v.  Board  of  Trustees,  N.  W.  Rep.  723.    See  Comm.  v.  Smool- 

99  III.  564.  ter.  128  Pa.  St  137.  17  Ail.  Rep.  588; 

«7  State  V.  Circuit  Court.  50  N.  J.  Comm.  v.  Miller.  126  Pa.  St.  187, 17  AU. 

Law.  585.  15  All.  Rep.  272.  Rep.  623;  Foster  v.  Burt,  76  Ala.  229. 
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which  such  regalative  laws  have  in  view.  Bevenae  is  not  the  chief 
object  of  license  laws;  it  is  not  even  their  primary  purpose.  The 
principal  aim  of  such  statutes  is  to  restrict  the  number  of  persons 
engaging  in  the  liquor  traffic,  to  regulate  the  conduct  of  their  busi- 
ness, and,  by  such  restriction  and  regulation,  to  promote  the  welfare 
and  the  moral  health  of  society.  They  are  therefore  enacted  in  the 
exercise  of  the  police  power.  And  if  the  required  fee  for  a  license  is 
made  so  high  as  to  be  practically  prohibitive,  it  cannot  be  said  to  be 
beyond  the  power  of  a  law-making  body  which  might  have  prohibited 
the  trade  directly.  On  an  even  stronger  reason,  this  is  true  of  a  law 
or  ordinance  fixing  the  license  fees  at  a  rate  calculated  to  be  restrict- 
ive, or  only  partially  prohibitive.  No  question  as  to  the  adequacy  or 
excessiveness  of  the  amount  charged  can  properly  be  propounded  to 
the  courts.^  The  reasons  for  this  doctrine  are  more  fully  stated  by 
an  eminent  writer,  as  follows :  "The  business  [of  manufacturing  and 
selling  liquor]  is  one  that  afifects  the  public  interest  in  many  ways, 
and  leads  to  many  disorders.  It  has  a  tendency  to  increase  pauper- 
ism and  crime.  It  renders  a  large  force  of  peace  officers  essential, 
and  it  adds  to  the  expenses  of  the  courts,  and  of  nearly  all  branches 
of  civil  administration.  It  cannot  be  questioned,  therefore,  if  it  is  to 
be  licensed  by  the  public  authorities,  that  it  is  legitimate  and  proper 
to  take  into  the  account  all  the  probable  consequences,  or  that  the 
payment  to  be  exacted  should  be  sufficient  to  cover  all  the  incidental 
expenses  to  which  the  public  are  likely  to  be  put  by  means  of  the 
business  being  carried  on.  And  all  reasonable  intendments  must 
favor  the  fairness  and  justice  of  a  fee  thus  fixed ;  it  will  not  be  held 
excessive  unless  it  is  manifestly  something  more  than  a  fee  or  regu- 
lation.*'^ The  adjudged  cases  are  also  in  harmony  with  the  views 
here  expressed.  For  example,  in  California,  it  is  held  that  it  will  not 
be  presumed,  as  a  matter  of  law,  that  fifty  dollars  a  month  for  retail 
liquor  licenses  is  oppressive  or  unreasonable.'^ 

»Dennehy  v.  City  of  Chicago.  120       '^Cooley,  Taxation.  599. 
111.  627.  12  N.  E.  Hep.  227;  Tenney  y.  re  Guerrero.  69  Gal.  88,  10  Paa 

Leoz.  16  Wis.  566;  City  of  New  Orleans    Rep.  261. 
▼.  Clark,  42  La.  Ann.  9.  7  South.  Rep. 
58. 
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§  182.   Ordinances  Increasing  Amount  of  Fee. 

Some  question  has  been  made  of  the  power  of  a  municipal  cor- 
poration to  increase  the  amount  of  the  fee  charged  for  licenses,  in 
relation  to  licenses  already  in  force,  or  applied  for,  at  the  time  of 
the  change.  In  a  case  in  Missouri,  where  the  city,  before  passing 
upon  an  application  for  license  made  by  one  who  had  complied  with 
all  the  existing  regulations,  adopted  an  ordinance  raising  the  price 
of  licenses,  and  refused  the  license  applied  for  without  payment  of 
the  increased  sum,  it  was  held  that  it  might  be  compelled  to  issue  a 
license  at  the  original  price.  But  this  was  because  the  action  of 
the  city  was  in  violation  of  an  ordinance  of  its  own,  previously 
adopted,  providing  that  no  proceeding  pending  at  the  time  of  the 
repeal  of  any  ordinance  should  be  affected  in  any  way  by  such 
repeal.^'  On  the  other  hand,  the  supreme  court  of  Indiana  holds 
that  where  a  license  to  sell  liquors  in  a  city  for  a  year,  on  payment 
of  a  certain  sum,  has  been  granted,  the  city,  before  the  end  of  the 
year,  can  by  ordinance  raise  the  fee  for  the  unexpired  term.  In 
the  case  in  which  this  decision  was  made  it  is  said :  "It  is  con- 
tended that  the  municipal  authorities  had  no  power,  under  the  stat- 
ute in  question,  to  enact  an  ordinance  increasing  the  amount  of  the 
license  fee,  and  make  it  applicable  to  unexpired  licenses,  thereby 
practically  annulling  permits  theretofore  issued  by  the  city.  While 
conceding  that  a  license  is  not  an  absolute  contract  in  which  the 
licensee  obtains  a  vested  right,  during  the  full  period  for  which  it  was 
granted,  to  sell  upon  the  same  terms  as  when  the  license  was 
issued,  it  is  contended  that  it  is  nevertheless,  in  some  sense,  a  con- 
tract between  the  city  and  the  licensee,  under  which  the  latter 
acquires  an  absolute  right  to  sell  liquors  during  the  term,  subject  to 
municipal  regulation,  without  being  required  to  pay  an  enhanced 
price  simply  for  the  purpose  of  increasing  the  city  revenue.  More- 
over, it  is  contended  that  a  license  to  retail  intoxicating  liquors  is 
a  thing  of  value,  in  the  nature  of  property;  and  that  even  if  the  legis- 
lature had  the  power  to  amend  existing  licenses,  or  authorize  it  to 


(224) 


"2  Stale  V.  Baker,  32  Mo.  App.  98. 


Ch.  8] 


THE  LICENSING  SYSTEM. 


§  182 


be  done,  good  faith  required  that  the  money  paid  for  the  unearned 
portion  be  refunded.  Finally,  it  is  said  the  ordinance  is  invalid,  as 
applied  to  cases  like  the  present,  within  the  principle  which  denies, 
in  the  absence  of  clearly  expressed  intent  to  the  contrary,  the  power 
to  give  a  law  or  ordinance  a  retrospective  or  retroactive  operation." 
£at  the  court  did  not  deem  it  necessary  to  enter  upon  an  elaborate 
discussion  of  the  several  propositions  involved,  observing  that  it  was 
sufficient  to  say  that  principles  as  firmly  settled  as  anything  could 
be,  upon  the  highest  judicial  authority,  swept  away  every  vestige  of 
the  foundation  upon  which  the  argument  against  the  validity  of  the 
ordinance  rested.  "^When  it  is  conceded,  as  it  is  and  must  be,  that 
a  law  regulating,  or  authorizing  municipal  corporations  to  regulate 
and  impose  restrictions  upon,  the  sale  of  intoxicating  liquors,  is  an 
exercise  of  the  police  power  of  the  state,  then  it  follows  inevitably 
that  neither  the  state  nor  the  municipality  can,  by  any  sort  of  con- 
tract, license,  or  permit,  abdicate,  embarrass,  or  bargain  away  its 
right  to  exercise  this  power  in  such  manner  as  it  may  thereafter 
deem  the  public  welfare  requires.  It  is  the  peculiar  province  of  the 
state,  either  by  legislative  enactment  or  through  authority  delegated 
to  municipalities,  to  exert  its  police  power  for  the  protection  of  the 
lives,  health,  and  property  of  its  citizens,  as  well  as  to  maintain 
good  order  and  preserve  public  morals.  It  is  everywhere  conceded 
that  the  traffic  in  intoxicating  liquors  affects  all  these  subjects,  and 
that  it  is  hence  a  proper  subject  for  police  regulation.  It  is  essen- 
tial, therefore,  that  the  power  to  regulate  should  be  a  continuing 
one,  ever  present  and  available,  to  be  exercised  by  the  state  as 
emergencies  may  require.  Hence  the  rule  that  neither  the  state 
nor  any  of  its  agencies  to  whom  the  power  has  been  delegated  can 
divest  itself  of  the  right  to  impose  such  other  or  additional  restric- 
tions upon  the  sale  of  intoxicating  liquors  as  the  maintenance  of  good 
order,  or  the  preservation  of  the  public  morals,  may  seem  to  require. 
.  •  .  If,  by  authorizing  a  license  or  permit  for  one  year,  the 
state  could  deprive  itself  of  the  right  to  impose  new  restrictions 
upon  the  licensee  during  that  period,  a  law  authorizing  licenses  might 
bind  successive  legislatures  for  three,  five,  or  even  ten  years.  If  the 
legislative  discretion  could  be  fettered  or  bargained  away  for  one 
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year,  it  could,  upon  the  same  principle,  be  bargained  away  for  an 
indefinite  period.  It  is,  however,  abundantly  settled  that  a  license 
or  permit  issued  in  pursuance  of  a  mere  police  regulation  has  none 
of  the  elements  of  a  contract,  and  that  it  may  be  changed  or  entirely 
revoked,  even  though  based  upon  a  valuable  consideration.  A  license 
issued  under  the  law  regulating  the  sale  of  intoxicating  liquors  has 
neither  the  qualities  of  a  contract  nor  of  property,  but  merely  forms 
a  part  of  the  internal  police  system  of  the  state.  No  one  can  acquire 
a  vested  right  in  a  mere  statutory  privilege  so  as  to  bind  the  state, 
or  prevent  a  change  of  policy  as  the  varying  interests  of  society  may 
require.  •  •  •  The  enactment  of  a  law  placing  restrictions  upon 
the  sale  of  intoxicating  liquors,  and  requiring  the  payment  of  a 
specified  sum  of  money,  and  that  a  license  be  obtained,  before  the 
business  of  selling  can  lawfully  be  entered  upon,  is  not  to  be  regarded 
as  a  proposition  on  the  part  of  the  state  to  contract  for  privileges 
or  to  sell  indulgences,  but  rather  as  a  public  proclamation  announc- 
ing that  the  state  regards  the  unrestricted  sale  of  intoxicating  liq- 
uors as  prejudicial  to  the  general  welfare,  and  that  in  the  exercise 
of  its  police  power  the  trafiSc  has  been  placed  under  regulation  and 
restraint.  Those  who  engage  in  the  traffic  after  the  enactment  of 
such  a  law,  must  be  regarded  as  having  notice  from  the  beginning 
that  the  power  of  regulation  is  a  continuing  one,  and  that  the  state 
reserves  to  itself  the  right  to  deal  with  the  subject  as  the  special 
exigencies  of  the  moment  may  require.  They  are  bound  to  know 
that  the  license  or  permit  has  no  force  or  vitality  except  as  it  derives 
it  from  the  law  under  which  it  was  issued,  and  that,  if  the  public 
good  requires  that  the  law  be  modified  or  repealed,  no  incidental 
inconvenience  which  they  may  suffer  can  stay  the  hand  of  the  state. 
No  one  can  acquire  a  vested  right  in  the  law."*^ 

§  183.    Payment  in  Advance  Required. 

As  a  rule,  the  license  laws  direct  that  the  fee  required  shall  be 
paid  to  the  proper  officer  before  the  license  shall  be  issued,  or  before 
the  party  can  lawfully  commence  business.   Under  such  a  provision. 


Moore  v.  Indianapolis,  120  Ind.  488.  22  N.  E.  Kep.  424. 
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no  valid  license  can  be  issued  unless  the  amount  of  the  fee  be  paid 
in  advance  for  the  entire  period  covered  by  the  license.**^  The  law 
is  peremptory,  aqd  no  discretion  is  left  io  the  officer  to  waive  or 
modify  its  terms.^  Further,  the  whole  amount  must  be  paid.  The 
payment  of  a  less  sum  for  a  license  tbarf  that  required  by  law  is  not 
to  be  regarded  as  good  pro  tanto;  it  does  not  authorize  any  license 
to  be  issued;  and  if  any  license  is  issued  on  such  part  payment,  it 
is  a  nullity.^  Still  it  has  been  held  that  if,  in  violation  of  their  own 
ordinance  prescribing  that  a  certain  fee  shall  be  paid  before  a  license 
shall  issue,  the  mayor  and  council  of  a  town  pf'rmit  one  who  has 
paid  only  a  portion  of  the  required  fee  to  do  business,  they  cannot 
subject  to  the  payment  of  the  balapce  the  stock  in  trade  of  the  delin- 
quent in  the  bands  of  an  innocent  purehaser.**' 

§  184.   License  Fee  Pajrable  in  Money. 

It  is  a  general  and  well  settled  rule  that  in  all  cases  where  it  is 
not  otherwise  provided  by  statute,  taxes,  assessments,  and  fees  in  the 
nature  of  taxes  are  payable  in  cash,  and  the  officer  charged  with  their 
collection  has  no  authority  to  receive  anything  in  payment  but  legal 
tender  money  or  such  mouey  as  passes  current  at  the  time.***  This 
rule  is  applied  to  the  collection  of  fees  for  liquor  licenses.  It  is  held 
that  if  a  liquor-dealer  offers  his  promissory  note  in  payment  of  the 
fee,  the  collecting  officer  has  no  power  to  receive  it ;  and  if  he  does 
receive  it,  the  note  is  void  as  in  violation  of  public  policy,  and  the 
officer  is  personally  liable  to  the  state  or  municipality  for  the 
amount.^*  There  are  two  states,  however,  in  which  this  rule  does  not 
appear  to  be  recognized.  In  Georgia  and  Alabama,  it  is  held  that 
while  the  taking  of  a  note  in  such  cases  is  not  regular,  yet  the  note, 
if  accepted  by  the  officer,  may  be  collected  by  suit  against  the 

Handy  v.  People.  29  111.  App.  99.  88;  Richards  v.  Stogsdell.  81  Ind.  74; 

^•McWilliams  v.  Phillips.  51  MIm.  DiclcsoD  v.  Gamble,  16  Fla.  687;  Black. 

196.  Tax-Titles,  g  50;  Cooley.  Taxation.  452. 

Spake     People.  89  111.  617.  ><»Doran     Phillips.  47  Mich.  228.  10 

>«7  Wicker     Siesel,  80  Ga.  724.  6  a  N.  W.  Rep.  850;  Mc Williams  ▼.  Phil- 

E.  Rep.  817.  lips,  51  Miss.  196;  City  of  Craig 

'^^See  McLanahan       Syracuse,  18  Smith,  81  Mo.  App.  286. 
Uuo.  259;  Staley  v.  Columbus,  36  Mich. 
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maker.^  As  to  the  reoeivability  of  state  or  municipal  obligations  in 
satisfaction  of  these  dues,  the  question  will  depend  upon  whether  the 
terms  of  the  law  authorizing  the  tender  of  such  obligations  in  pay- 
ment of  public  charges  are  broad  enough  to  include  license  fees. 
For  example,  where  the  lemv  creating  the  office  of  police  commis- 
sioners provides  that  their  certificates  of  indebtedness  shall  be  receiv- 
able in  payment  of  all  city  tdxes,  a  tender  of  such  certificates  in  pay- 
ment of  the  fee  for  a  liquor  license  is  not  a  sufficient  tender;  for  a 
license  fee  is  not  a  tax.^^ 

§  186.   Collection  of  License  Fees. 

It  may  be  stated  as  a  general  rule  that  taxes,  and  charges  in  the 
nature  of  taxes,  are  not  debts  in  the  ordinary  acceptation  of  that 
term,  and  hence,  a  common  law  action  of  debt  will  not  lie  for  their 
recovery.  The  methods  of  collection  are  those  only  which  are  author- 
ized by  the  statute,  and  if  the  statute  does  not  give  a  remedy  by  pro- 
cess of  civil  action,  such  action  cannot  be  sustained,  except  possibly 
in  the  case  of  a  law  providing  no  means  of  collection  whatever.^^ 
Applying  this  principle  to  the  case  in  band,  we  find  the  authorities 
holding  that  one  who  carries  on  tbe  liquor  business  without  having 
paid  for  tbe  necessary  license  does  not  thereby  become  indebted  to 
tbe  state  or  municipality  for  the  amount  of  the  fee  in  such  sense  that 
it  can  be  recovered  by  suit  against  him.^  Thus,  a  statute  which 
fixes  the  liability  for  selling  liquor  without  license,  provides  a  punish- 
ment therefor,  and  authorizes  the  sheriff  to  assess  and  collect  tbe 
tax,  provides  an  exclusive  remedy,  and  tbe  state  cannot  sue  for  the 
collection  of  back  taxes  from  persons  who  have  sold  without  license."^ 


KO  Appling  Co.  V.  Mc  Williams,  69  Ga. 
840;  Powers  v.  Mayor  of  Decatur,  54 
Ala.  214. 

East  St.  Louis  v.  Wehrung,  46  111. 

892. 

»2  Black.  Tax-Titles,  §  45;  Cooley. 
Taxation,  15-18. 

»3City  of  Chicago  v.  Enright,  27  111. 
App.  559;  State  v.  Adler,  (Miss. ) 9  South. 
Rep.  645. 

State  V.  Piazza,  66  Miss.  426.  6 
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In  some  states,  however,  the  statutes  on  this  subject  are  so  framed 
as  to  authorize,  either  directly  or  by  necessary  implication,  the  col- 
lection of  unpaid  license  fees  by  ordinary  suit  or  action.*^  In  Mis- 
sissippi, under  a  provision  of  the  code  that  courts  of  chancery  shall 
ha\e  jurisdiction  of  suits  to  restrain  the  collection  of  taxes,  levied  or 
attempted  to  be  collected  without  authority  of  law,  such  a  court  has 
jurisdiction  of  a  suit  by  a  saloon-keeper  to  restrain  the  collection  of 
the  license  tax  on  his  business,  for  the  privilege  of  retailing,  imposed 
by  the  statute  in  that  behalf.^  In  Kentucky,  where  the  law  provides 
that  licenses  shall  be  granted  by  the  county  court,  it  is  held  that  the 
county  clerk,  and  not  the  county  judge,  is  the  proper  person  to  collect 
and  receive  commissions  on  fees.*^ 

§  186.   Disposition  of  License  Moneys. 

The  money  received  for  license  fees  will  be  disposed  of  according 
to  the  local  statute, — to  the  various  municipal  corporations,  to  pub- 
lic institutions,  to  the  school  districts,  to  the  poor  fund,  or  otherwise 
according  as  the  statute  may  direct.  It  is  said  that  m  mdamui  will  lie 
to  compel  a  county  treasurer  to  pay  over  to  the  proper  local  officers  the 
amount  of  liquor  taxes  to  which  they  are  entitled  by  the  law.*"  But 
where  money  due  to  a  township  for  liquor  license  is  paid,  by  mistake 
of  the  county  treasurer,  to  a  village  in  the  township,  the  amount 
thus  paid  may  be  deducted  by  him  from  moneys  due  the  village, 
for  licenses,  subsequently  accruing  to  it.*'  In  New  Jersey,  it  is 
held  that  when  the  license  granted  is  to  be  exercised  and  enjoyed 
in  a  locality  which  is  included  in  a  town,  and  is  also  included  in  a 
township,  the  two  municipalities  being  co-existent  over  the  territory 
included  in  the  town,  the  fee  is  required  to  be  paid  to  the  person  hav- 
ing the  legal  custody  of  the  funds  of  the  township,  and  not  to  the 
town.^    In  Nebraska,  it  is  held  that  the  authorities  are  not  empow- 

»»  Hall  V.  Bastrop,  11  La.  Ann.  608;  East   Saginaw         Saginaw  Co. 

Ex  parte  Benjamin.  65  Cal.  810,  4  Pac.  Treas  r.  44  Mich.  273.  6  N.  W.  Hep.  684. 

Rep.  23.  aw  Vlllape  of  Grosse  Point  v.  Wayne 

3«  Portwood  V.  Baskett,  64  Miss.  218.  Co.  Treas  r.  (Mich.)  48  N.  W.  Rep.  158. 

1  South.  Hep.  105.  *»  State  v.  Slack,  52  N.  J.  Law.  118, 18 

^'  Severance  v.  Kelly,  86  Ky.  522,  6  Atl.  Rep.  C87. 
S.  \V.  Hep.  386. 
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ered  to  dispose  of  money  paid  into  the  treasury  as  a  fee  for  obtaining 
a  license,  until  the  license  for  which  it  has  been  paid  has  been  issued ; 
until  that  time,  the  money  is  the  property  of  the  applicant,  and  sub- 
ject only  to  his  disposal.""  But  in  some  other  states,  the  rule  obtains 
that  the  payment  is  a  condition  precedent,  not  a  deposit,  and  goes  at 
once  into  the  general  fund  of  the  municipality."^ 


§  187.   Becovery  of  Excessive  or  Illegal  Fee  Paid. 

Where  a  person,  applying  for  a  license  to  sell  liquor,  voluntarily 
pays  the  whole  amount  demanded  of  him,  although  the  charge  is 
illegal,  or  the  amount  demanded,  in  consequence  of  a  misapprehen- 
sion of  the  law,  or  of  the  invalidity  of  a  particular  statute  or  ordi- 
nance, is  in  excess  of  the  sum  which  might  lawfully  be  exacted  under 
the  law  of  the  state  or  the  charter  of  the  municipality,  he  cannot 
recover  back  the  amount  paid  or  the  illegal  excess.^  **The  prin- 
ciple," says  Judge  Cooley,  **is  an  ancient  one  in  the  common  law, 
and  is  of  general  application.  Every  man  is  supposed  to  know  the 
law,  and  if  he  voluntarily  makes  a  payment  which  the  law  would  not 
compel  him  to  make,  he  cannot  afterwards  assign  his  ignorance  of 
the  law  as  the  reason  why  the  state  should  furnish  him  with  legal  reme- 
dies to  recover  it  back.  Especially  is  this  the  case  when  the  ofiScer 
receiving  the  money,  who  is  chargeable  with  no  more  knowledge  of 
the  law  than  the  party  making  payment,  is  not  put  on  his  guard  by 
any  warning  or  protest,  and  the  money  is  paid  over  to  the  use  of  the 
public  in  apparent  acquiescence  in  the  justice  of  the  exaction.'*'^ 

In  the  state  of  Georgia,  a  ruling  was  once  made  that  where  a 
municipal  corporation,  without  any  authority  of  law,  levied  and  col- 
lected a  license  fee  for  the  sale  of  liquor,  it  was  liable  to  refund  the 
money  so  collected  in  an  action  brought  by  the  party  paying  the 


"1  Stale  V.  Mayor  of  Lincoln,  6  Nebr. 
12. 

Trainor  v.  Multnomah  Co.,  2  Oreg. 
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Emery  v.  Lowell,  127  Mass. 
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Beard,  06  Mist.  5S2;  Ligonler 
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Ackerman.  46  Ind.  552. 15  Am.  Rep.  823; 
Sullivan  v.  McCammon.  51  Ind.  264; 
Edinburg  v.  Hackney.  54  Ind.  88;  Bra- 
zil V.  Kress,  55  Ind.  14;  Kraft  City  of 
Keokuk,  14  Iowa.  86;  Custin  Viroqua, 
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same.^  Bat  afterwards  the  court  declared  that  this  decision  would 
not  be  extended  beyond  the  facts  of  the  particular  case;  that  is,  it 
would  be  applied  only  in  cases  where  the  municipality^  in  assuming 
to  license  liquor-dealers,  acts  wholly  without  jurisdiction  over  the  sub- 
ject-matter. And  the  general  rule  on  the  subject  was  stated  in  the 
following  full  and  explicit  terms :  Where  a  municipal  corporation  has 
jurisdiction  to  grant  such  license,  and  a  party  voluntarily  applies 
therefor  and  voluntarily  pays  the  price  of  the  license  to  the  clerk  of 
the  council,  without  the  issuing  of  execution  or  compulsory  process 
of  any  kind,  or  any  threat  to  do  so,  or  to  punish  him  in  any  way  if 
he  does  not  take  out  the  license,  and  then  sues  to  recover  back  a  part 
of  the  money  so  voluntarily  paid,  viz.,  that  part  which  is  over  and 
above  the  tax  or  license  fee  authorized  by  the  charter  of  the  corpora- 
tion before  the  passing  of  an  unconstitutional  ordinance  or  amend- 
ment to  the  charter,  increasing  the  license  tax  to  the  amount  he  paid, 
the  rule  is,  that  such  payment  of  the  overplus  made  by  the  plaintiff 
voluntarily,  and  without  any  process  or  compulsory  proceedings,  can- 
not be  recovered  back  from  the  corporation.^ 

It  will  be  apparent  from  the  foregoing  that  the  word  "voluntarily," 
as  used  in  the  statement  of  this  rule,  is  to  be  taken  in  a  sense  more 
restricted  than  its  meaning  in  common  speech.  A  payment  may  be 
made  reluctantly,  or  even  under  some  degree  of  pressure,  and  yet  be 
voluntary  in  the  contemplation  of  the  law.  The  mere  fact,  for 
instance,  that  the  business  necessities  of  the  plaintiff  compelled  him 
to  pay  the  excessive  license  fee  does  not  alter  the  voluntary  character 
of  the  payment.*^  The  rule  is  that  if  the  payment  is  made  with- 
out protest,  and  not  to  procure  the  release  of  the  plaintiff*s  person 
or  property  from  arrest  or  seizure,  and  not  compelled  by  the  exhibi- 
tion of  compulsory  process  or  its  actual  or  threatened  enforcement, 
and  without  the  use  of  any  force,  fraud,  menaces,  or  intimidation  on 
the  part  of  the  municipality  or  its  officers  or  agents,  then  the  pay- 
ment is  considered  as  made  voluntarily.^    And  the  declaration  or 

Callaway    Mayor  of  Milledgeyille.       ^  Thomson     Norris,  62  Ga.  588. 
48  Ga.  d09.   See.  also,  Douglasville  ^  Custin      Yiroqua.  67  Wis.  814.  80 

Johns,  62  Ga.  423.  N.  W.  Rep.  515. 

^  Edinburg  v.  Hackney,  54  Ind.  88; 
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complaint  of  the  plaintifF,  as  well  as  bis  evidence,  mast  show  that 
the  money  was  not  paid  voluntarily.'^  In  some  states,  it  is  held 
that  if  the  payment  is  made  under  a  formal  protest,  this  will  remove 
the  objection  that  the  party  paid  voluntarily,  and  will  authorize  him 
to  recover.*^  But  it  is  doubtful  whether  this  exception  would  be 
universally  allowed,  unless  where  the  statute  specifically  provides  for 
such  protest  and  gives  it  the  effect  indicated.*" 


§  188.   Befimding  Money  on  Befusal  or  Cancellation  of 

License. 

It  is  held  that  an  action  for  money  had  and  received  will  not  lie  to 
recover  the  fee  paid  to  a  county  treasurer  for  a  license,  on  his  refusal 
to  grant  it.  The  payment  is  a  condition  precedent,  not  a  deposit, 
and  goes  at  once  into  the  general  county  fund.""  So  where  the  appli- 
cant pays  for  his  license  on  taking  it  out,  not  being  bound  to  do  so 
until  the  expiration  of  the  time  for  taking  an  appeal,  and,  on  appeal, 
the  license  is  refused,  the  county  is  not  liable  to  refund  any  part  of 
the  money.*^'  On  the  same  principle,  where  a  remonstrance  against 
a  license  was  overruled  by  the  city  council,  the  amount  paid,  and  the 
license  issued,  no  appeal  having  been  taken  in  a  reasonable  time, 
and  subsequently  the  license  was  cancelled  by  the  district  court,  it 
was  held  that  the  treasurer  could  not  be  compelled  to  refund  the 
money.'^*  Nor  can  the  license  fee  be  recovered  because  an  order 
prohibiting  the  sale  of  liquor  in  the  territory  covered  by  the  license 
is  made  immediately  after  it  was  granted,  on  the  application  of  a 
majority  of  the  inhabitants.'^^  On  an  even  stronger  reason,  a  person 
who  voluntarily  pays  the  liquor  tax,  and  afterwards  abandons  the 
business  because  he  is  unwilling  or  unable  to  furnish  the  required 


Brazil      Kress,  55  Ind.  14;  Thomson 
Norris.  62  Ga.  538. 

*®  Sullivan  v.  McCammon,  51  Ind. 
264. 

Catoir  v.  Watterson,  38  Ohio  St. 
319;  Baker      Cincinnati,  11  Ohio  St. 
634. 

See  Emery  v.  Lowell.  127  Mass. 
188.  Cooley,  Taxation,  818. 
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372Trainor  v.  Multnomah  Co.,  2  Oreg. 
214.  Compare  State  v.  Mayor  of  Lin- 
coln, 6  Nebr.  12. 

Monroe  Co.  Comm'rs  v.  Kreuger,  88 
Ind.  231. 

«7<Lydick  v.  Korner,  15  Nebr.  500.  20 
N.  W.  Hep.  26. 

=^'  Peyion  v.  Hot  Spring  Co.,  53  Ark. 
230,  13  S.  \V.  Hep.  704. 
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bond,  nimot  reeover  the  amoont  of  the  tax  bo  paid.***  But  in  Illinois, 
it  is  held  that  where  a  party  receives  a  license  from  a  city,  and  pays 
for  it,  the  city  cannot,  by  repudiating  the  act  of  the  officer  who  issued 
the  license,  maintain  an  action  against  such  party,  without  returning 
the  money  paid  for  the  license.*'' 


Pabt  Yin.   Bbvooatiov  or  Lioknsu. 


§  189.   Power  to  Bevoke  lieenses. 

A  license  to  sell  liquor  is  neither  a  contract  nor  a  right  of  property, 
within  the  legal  and  constitutional  meaning  of  those  terms.  It  is  no 
more  than  a  temporary  permit  to  do  that  which  would  otherwise  be 
unlawful,  and  forms  a  part  of  the  internal  police  system  of  the  state. 
Hence  the  authority  which  granted  a  license  always  retains  the  power 
to  revoke  it,  either  for  due  cause  of  forfeiture,  or  upon  a  change  of 
policy  and  legislation  in  regard  to  the  liquor  traffic.  And  socb 
revocation  cannot  be  pronounced  unconstitutional,  either  as  an  impair- 
ment of  contract  obligations,  or  as  unlawfully  divesting  persons  of 
their  property  or  rightB.*^'  On  this  principle,  the  revocation  by  a 
municipal  corporation  of  a  license  to  sell  liquor,  granted  upon  certain 
specified  conditions,  a  violation  of  which,  according  to  the  express 
terms  of  the  license,  should  have  the  efifect  to  revoke  it,  is  not  a  for- 
feiture beyond  the  powers  of  the  corporation;  for  a  license  is  not 
property  in  such  sense  that  a  revocation  of  it  may  be  said  to  be  a 
forfeiture.^  And  where,  by  a  city  ordinance,  the  city  council  has 
authority  at  any  time  to  annul  a  license  actually  issued  under  its 
order,  a  fortiori  it  may  rescind  an  order  granting  a  license,  where  the 
license  has  not  yet  issued.'^ 

w«Ciirry  v.  Tawas  T\\.  1^1  Mich.  '3r>\  M  N.  NV.  Kep.  554:  Plouler     State.  II 

45  N.  W.  Ki  p  KU.  Nebr.  547.  10  N.  W.  Kep.  481;  Spray 

=^Martel  v.  Kasl  St.  Louis.  W  111.  07.  berry     City  of  Atlanta.  (Oa.)  18  S.  E. 

^*.'-ujfni.  a  v::         nr«>wn  v.  State.  Kop.  197.    (^omparv  i?laie      Baker.  3i 

82  «a.  224.  7  S.  K.  Hep.  l*i:>;  Fell  Mo.  App.  9S. 

State.  42. -M(l.  71.  CnMer  v.  Kurby.  5  »^  Hurber  y.  Bausrh.  43  Iowa.  514. 

(;ray.  r)<j7;   Comm.   v.  Hreiiniin.   103  ^ISigbU  Y.  YarDalls,  13  Gratt.  293. 
MaM.  70;  Martin  v.  Stiite.  2:j  Nebr.  871. 
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§  190.   Bevocatloxi  by  Bepeal  of  Law. 

All  existing  and  unexpired  liquor  licenses  are  of  course  revoked  or 
annulled  by  the  adoption  of  the  system  of  total  prohibition  in  the 
state,  by  statute  or  constitutional  amendment.^  And  in  the  same 
way»  the  adoption  of  a  local  option  law  in  any  particular  district  will 
have  the  effect  of  abrogating  all  licenses  previously  granted  to  be  exer- 
cised in  its  limits.^  And  in  general,  this  is  the  consequence  which 
follows  the  repeal  of  the  law  under  which  the  license  was  granted. 
On  this  point  the  supreme  court  of  Ohio  remarks  that,  connected  as 
the  subject  is  with  the  public  police  and  domestic  regulations  of  the 
state,  it  is  clear  that  the  legislature  has  the  power,  on  the  ground  of 
protecting  the  health,  morals,  and  good  order  of  the  community,  to 
revoke,  or  provide  the  mode  of  revoking,  the  unexpired  licenses  granted 
under  a  former  act  which  is  afterwards  repealed ;  but  the  exercise  of 
this  power,  without  refunding  the  money  obtained  for  the  license, 
would  be  an  act  of  bad  faith ;  and  as  repeals  by  implication  are  not 
favored,  and  penal  statutes  are  strictly  construed,  such  an  operation 
will  not  be  given  to  the  law  by  mere  implication,  in  the  absence  of 
words  directly  and  clearly  expressive  of  such  an  intention.^ 

§  191.   Jurisdietioxi  for  Bevocation. 

As  a  general  rule,  the  jurisdiction  for  the  revocation  of  a  license 
is  vested  in  the  same  board,  court,  or  officer  who  possesses  the  power 
to  grant  licenses.  Thus,  in  Pennsylvania,  the  courts  of  quarter  ses- 
sions have  the  power  to  revoke  duly  granted  licenses,  upon  sufficient 
cause  being  shown.^  But  where  a  general  law  of  the  state  provides 
that  certain  violations  of  the  liquor  law  (as,  for  instance,  selling  to 
minors)  shall  be  attended  by  the  forfeiture  of  any  retail  license  the 
offender  may  hold,  the  city  license  of  one  who  is  convicted  of  such 
offense  must  be  revoked,  although,  under  its  charter,  the  city  is 
invested  with  exclusive  authority  ''to  license,  tax,  regulate,  restrain, 

WHirn  v.  State,  1  Ohio  St.  15. 
•MDolan's  Appeal,  108  Pa.  St  564. 


Supra,  %%  84,  90.  127. 
^  Supra,      101,  127. 
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snppresSy  and  prohibit  bar-rooms,  groceries,  and  tippling-bouses," 
and  also  power  "to  impose  forfeitures. 

§  182.   Causes  for  Bevocatioxi  of  License. 

It  may  be  stated  as  a  general  rule  that  if  the  holder  of  a  license 
to  sell  liquor  is  convicted  of  an  offense  against  the  liquor  laws  of  the 
state,  or  against  the  municipal  ordinance  under  which  the  permit 
was  granted,  this  will  work  a  forfeiture  of  his  license,  or  constitute  a 
cause  for  which  the  license  may  be  revoked.***  But  there  are  different 
provisions  in  the  different  states  as  to  the  method  of  ascertaining  the 
existence  of  a  cause  of  forfeiture,  or  the  degree  of  proof  which  will  jus- 
tify action  on  the  partof  the  authorities  empowered  to  revoke  thelicense. 
Where,  as  in  some  states,  the  statute  declares  that  the  **oonviction''of 
the  licensee,  by  a  court  of  competent  jurisdiction,  of  an  offense  against 
these  laws,  shall  annul  his  license,  it  is  held  that  nothing  less  than  a 
final  judgment,  conclusively  establishing  guilt,  will  satisfy  the  mean- 
ing of  the  word  "conviction,"  and  a  verdict,  not  followed  by  a  judgment, 
is  not  sufiBcient.^  But  in  other  states,  the  license  commissioners  are 
to  act  upon  evidence  of  a  breach  of  the  laws  presented  directly  to 
them,  and  their  findings  will  not  be  disturbed  on  review,  unless  it 
appears  that  they  were  not  authorized,  as  a  matter  of  law,  to  draw 
the  inference  they  did.^  Under  the  rule  that  a  master  is  responsible 
for  the  acts  of  his  servant,  at  least  when  committed  in  his  presence 
or  with  his  knowledge  and  permission,  it  is  held  that  if  a  bar-tender 
is  convicted  of  making  an  illegal  sale,  under  such  circumstances,  this 
will  justify  the  revocation  of  the  principal's  license.*^  In  some 
states,  the  forfeiture  of  the  license  is  a  consequence  of  a  conviction 
for  carrying  on  or  permitting  gambling  in  the  place  licensed,  and  this 
is  to  be  decreed  by  the  court  when  the  jury  have  found  the  substan- 

Slate       Horton.  (Oreg.)  27  Pac.  w^Comm.     Kiley,  150  Mass.  825.  28 

Rep.  165.  N.  £.  Rep.  55. 

^Ballentine  v.  State.  48  Ark.  45.  2  8.  s^Rodden  v.  License  Comm'rs.  (R 

W.  Rep.  840;   Martin     State,  28  Nebr.  I.)  21  All.  Rep.  1020. 

871.  86  N.  W.  Rep.  554;  People  v.  Mey-  *•  People      Meyers,  ft5  N.  Y.  223. 

ers.  95  N.  Y.  228;  Ottumwa  v.  Schaub.  People     Woodman.  (Com.  PI.  N.  Y.) 

52  Iowa,  515.  8  N.  W.  Rep.  529;  Davis  3  N.  Y.  Supp.  926.  22  N.  Y.  St.  Rep. 

Comm.,  75  Va.  944  229. 
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tive  fact  charged.^  Where  the  person's  license  expires,  and  is 
renewed  for  a  year,  after  the  commission  of  an  offense,  but  before  a 
conviction  therefor,  it  is  held  that  a  revocation  of  the  new  license  is 
proper;  the  power  of  revocation  is  not  limited  to  the  license  in  force 
at  the  time  of  the  violation  of  the  law.^^  A  remonstrance  against 
the  issue  of  a  license  having  been  overrated,  and  an  appeal  taken, 
the  revocation  of  a  license  issued  before  the  appeal  is  disposed  of  will 
be  compelled  by  mandamtis,  although  there  may  have  been  some  delay 
in  perfecting  the  appeal.^' 

§  193.  Notice  to  licensee. 

If  the  statute  directs  that  the  holder  of  a  license  shall  be  notified 
of  the  institution  of  proceedings  to  revoke  the  same,  and  be  sum- 
moned to  appear  and  show  cause  against  the  complaint,  the  proceed- 
ings will  be  void  unless  these  requisites  are  complied  with.^  But  if 
the  law  makes  provision  for  a  hearing,  it  is  implied  that  the  licensee 
shall  have  notice  and  an  opportunity  to  defend;  and  although  no 
specific  direction  for  such  notice  is  given,  yet  the  law  cannot  be 
objected  to  on  that  ground,"^  nor  can  the  authorities  proceed  with- 
out giving  notice."^  In  Georgia,  however,  it  is  said  that  where  the 
license  itself  contains  the  conditions  of  forfeiture,  as  prescribed  by 
the  ordinance  under  which  it  was  granted,  the  licensee,  on  conviction 
of  a  violation  of  the  law,  is  not  entitled  to  any  notice  of  the  forfeit- 
ure of  his  license.^  Where  the  license  is  in  form  a  proper  license 
to  a  partnership,  it  is  unnecessary  to  give  notice  of  the  hearing  on 


»OBallentine  v.  State.  48  Ark.  45.  2 
S.  W.  Rep.  840.  Where  the  licensee 
rented  an  adjoining  room,  and  con- 
nected it  with  the  saloon  by  a  door  way, 
knowing  that  it  was  to  be  used  by  the 
lessee  for  gaming  purposes,  and  a  game 
of  faro  was  there  carried  on  under  the 
lessor's  observation  and  with  his  per- 
mission, held,  that  he  was  guilty  of 
knowingly  permitting  gaming  to  be 
carried  on  in  his  house,  so  that  his 
license  might  properly  be  revoked. 
Brockway  v.  State,  86  Ark.  629. 
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435. 
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270. 

»3piummer  v.  Comm.,  1  Bush,  26. 

Young  V,  Blaisdell.  138  Mass.  844 
^  Gaertner  v.  Fond  du  Lac,  34  Wis. 
497. 

Sprayberry  v.  Atlanta,  (Ga.)  13  8. 
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an  application  for  its  revocation  to  more  than  one  member  of  the 
firm.^  In  Massachusetts,  it  is  ruled  that  if  any  notice  to  a  licensee, 
that  his  license  has  been  revoked,  is  necessary,  a  verbal  notice  is 
enough,  the  statute  not  providing  for  a  written  notice.^ 

§  194.    Proceedings  and  Evidence. 

In  some  of  tbe  states,  it  is  enacted  by  law  that  proceedings  for  the 
revocation  of  a  license  shall  be  founded  on  a  complaint  made  to  the 
licensing  authorities.  Where  this  is  the  case,  it  is  not  sufficient,  to 
authorize  the  board  to  issue  a  warrant,  that  matter  of  complaint  has 
come  to  their  knowledge.^  The  complaint  must  aver  the  existence 
of  a  license.^  And  it  must  charge  the  transgression  complained  of 
with  reasonable  certainty.  If  it  merely  alleges  a  violation  of  a  city 
ordinance,  without  specifying  any  offense  therein  mentioned,  or 
charges  illegal  sales  of  liquor,  without  giving  dates,  it  is  fatally  defect- 
ive.^^ But  in  most  of  the  states,  it  is  considered  that  tbe  law  does 
not  require  tbe  same  strictness  of  proceedings  or  proof,  in  these  cases, 
that  is  necessary  in  actions  or  special  proceedings  in  courts ;  the  pro- 
ceeding may  be  summary,^^  and  tbe  authorities  are  not  required  to 
take  the  formal  proceedings  essential  to  form  the  basis  of  a  judicial 
decision  affecting  life,  liberty,  or  property.*®'  Nor  is  this  the  species 
of  proceeding  in  which  the  defendant  is  entitled,  as  a  matter  of  con- 
stitutional right,  to  a  trial  by  jury.  The  object  is  not  punishment, 
but  the  revocation  of  a  privilege.  Tbe  power  to  license  and  to  can- 
cel licenses  being  vested  in  the  legislature,  the  mode  and  manner  in 
which  it  shall  be  done  rests  in  its  discretion.^  And  it  is  no  bar  to 
the  proceeding  that  it  is  founded  on  some  act  or  offense  for  which  tbe 
defendant  has  been  formerly  convicted.*^  But  if  the  law  provides 
that  the  licensee  "may  he  summoned  before  the  commissioners,  when 
be  and  the  witnesses  for  or  against  him  may  be  heard,"  it  is  necessary 

Comra.  V.  Bearce.  150  Mass.  889,  28  ^People      Haughlon.  41  Hun,  558. 

N.  K  Hep.  99.  People  v.  Wright.  8  Hun.  806.  5 

"'»^(  oinm.  V.  riamcr.  128  Mass.  76.  Tbomp.  &  C.  518. 

State  V.  Laraos.  26  Me.  258.  Cherry     Comm.,  78  Va.  875;  Peo- 

<'MJrubaker  v.  Stale.  89  Ind.  577.  pie  v.  Board  of  Comm'rs.  59  N.  Y.  92. 

Stale  V.  City  of  Tomah,  (Wis.)  49  *«Cherry     Comm.,  78  Va.  875. 
N.  W.  Hep.  753. 
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that  he  should  be  informed  of  the  accusation  against  him  and  that 
witnesses  be  heard.^  And  if  witnesaes  are  called,  it  is  imperative 
that  they  should  be  sworn.^  But  where  the  cause  of  forfeiture  is 
the  conviction  of  the  defendant  in  a  competent  court,  of  a  violation 
of  the  liquor  laws,  a  proper  certificate  of  such  conviction  is  all  the 
evidence  that  is  necessary.^  In  some  jurisdictions,  it  is  provided 
that  the  license  shall  be  revoked  if  the  authorities  "shall  find  the 
complaint  to  be  true."  Under  a  law  of  this  character,  it  is  held  that 
a  resolution  that  '*in  view  of  the  evidence  presented,  the  license  of 
the  respondent  be,  and  the  same  is  hereby,  revoked,"  is  a  sufficient 
finding  of  the  truth  of  the  complaint,  without  formally  expressing 
that  fact.^  In  regard  to  continuances  or  postponements  of  the  hear- 
ing, the  board  or  council  possess  practically  the  same  power,  and 
should  be  guided  in  its  exercise  by  the  same  rules,  which  obtain  in 
courts  of  justice.^® 

§  186.   Appeal  and  Bevlew. 

A  resolution  of  a  board  of  excise  commissioners  revoking  a  license, 
though  not  delivered  to  the  person  affected,  is  an  act  which  he  is 
entitled  to  review  on  proper  proceediugs.^"  But  the  acts  of  the 
board  will  not  be  reviewed  in  a  proceeding  to  which  it  is  not  a 
party,  as,  in  a  criminal  prosecution  for  acts  done  after  the  revoca- 
tion/'^  The  proper  method  of  bringing  such  proceedings  before  the 
tribunal  having  jurisdiction  to  review  them  will  vary  according  to 
the  statute  and  the  local  practice.  In  some  states,  it  appears  that 
the  regular  process  for  this  purpose  is  by  writ  of  certiorari.^*  But 
where  this  remedy  is  used,  it  will  be  presumed  that  the  lower  court 


**Deignan  License  Comm'rs,  16 
R.  I.  727.  19  AU.  Rep.  882. 

^  License  Comm'rs  v.  O'Conner,  (R 
L)  19  Atl.  Rep.  lOHO. 

^  Martin  v.  Stale,  23  Nebr.  871.  86  N. 
W.  Rep.  554. 

<^  State  City  of  Beloit,  74  Wis.  267, 
42  N.  W.  Rep.  110. 

**®i»ee  State  v.  Common  Council,  41 
Minn.  211.  42  N.  W.  Rep.  1058. 
(238) 


People  V.  Forbes,  (Sup.)  4  N.  Y. 
Supp.  757.  22  N.  Y.  St.  Rep.  278;  SUta 
V.  Schmidtz,  65  Iowa,  556,  22  N.  W. 
Rep.  673. 

«H'omm.  V.  Hall.  145  Mass.  216,  18 
N.  E.  Rep.  486. 

<»3Gaeriner  v.  Fond  du  Lac,  84  Wit. 
497. 
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or  board  had  sufficient  evidence  to  show  the  violation  of  law  charged 
as  a  ground  for  revoking  the  license.**^  On  certiorari  the  question 
is  not  whether  the  court  or  board  found  rightly,  but  whether  tbey 
were  authorized,  as  a  matter  of  law»  to  draw  the  inference  they 
did.«* 

§  186.  Effect  of  Bevocatioxi. 

The  revocation  of  a  license,  under  due  proceedings,  absolutely 
extinguishes  tbe  license;  and  certiorari  taken  to  such  action  is  no 
bar  to  a  prosecution  for  sales  made  either  during  the  pendency  of 
tbe  writ,  or  of  an  appeal  from  a  judgment  affirming  the  action  of 
tbe  board.^*^  Although  an  ordinance  provides  that,  in  certain  cases, 
the  town  council  may  revoke  any  license  granted  by  them  to  keep 
dram-shops,  and  the  town  constable  shall  then  close  up  the  licen- 
see's shop,  yet  the  town  authorities  are  not  justified  in  ousting  the 
keeper  of  the  shop  from  his  premises  by  force,  and  thus  depriving 
him  of  the  use  of  his  property .^^  But  when  the  statute  provides 
that  the  board  are  empowered,  where  necessary,  to  enter  the  prem- 
ises and  take  possession  of  tbe  license  and  cancel  it,  it  is  held  that 
no  formal  revocation  is  necessary;  it  is  enough  if  they  write  to 
the  party  that  his  license  is  revoked  and  that  they  will  call  on 
bim  for  it;  and  they  may  take  the  license  from  his  premises  the 
same  day  tbey  give  the  notice.^* 


Part  IX.    Bonds  of  Liobnsbbs. 


§  197.  Bond  as  Conditioxi  Precedent  to  Validity  of  license. 

In  the  states  adopting  the  licensing  system,  it  is  generally  required 
that  the  licensed  dealer  shall  execute  a  bond,  with  sureties,  condi- 
tioned  upon  his  due  observance  of  the  laws,  and  for  the  payment  of 

In  re  Carlson.  127  Pa.  St.  830.  18  Baldwin     Smith,  82  111.  162. 

All.  Rep.  8.  People       Woodman.  (Super.  N. 

«6  Rodden  V.  License  Comm'rs.  (R  Y.)  4  N.  Y.  Supp.  532,  22  N.  Y.  St.  Rep. 
I.)  21  Atl.  Hep.  1020.  485. 

Neuman  v.  Slate,  76  Wis.  112,  45 
N.  W.  Rep.  30. 
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fines  and  penalties  imposed  upon  him,  and,  sometimes,  for  the  pay- 
ment of  damages  recovered  under  the  civil  damage  laws.  The  giv- 
ing of  this  bond  is  held  to  be  an  essential  condition  precedent  to  the 
validity  of  the  license;  and  a  license  granted  without  the  bond  being 
given  is  no  protection  to  the  holder.^''  An  order  giving  one  author- 
ity to  sell  is  therefore  revocable  by  the  licensing  board  at  any  time 
before  the  approval  of  the  required  bond.^^  It  is  of  course  essential 
that  the  conditions  of  the  bond  should  contain  nothing  repugnant  to 
the  constitution.  But  a  person  who  engages  in  the  traffic,  without 
ever  executing  the  bond  required,  has  no  right  to  be  heard  upon  the 
validity  of  its  conditions.^ 

§  198.   Form  and  Contents  of  BoncL 

The  bond,  in  respect  to  its  form  and  conditions,  should  comply  in 
all  matters  of  substance  with  the  statute  directing  its  execution. 
If  it  attempts  to  impose  restraints  upon  the  sale  of  liquor,  additional 
to  those  imposed  by  the  statute,  it  is  not  valid.^  But  its  validity 
is  not  impaired  by  the  fact  that  it  runs  to  the  village  instead  of  the 
state,  as  it  should.^  And  it  may  be  made  payable  to  the  city  or 
county  treasurer  without  inserting  his  name,  or  without  containing 
the  words  **and  his  successors  in  office.  But  if  it  contains  no  pro- 
vision for  the  payment  of  all  damages  which  may  be  adjudged  against 
the  licensee,  as  provided  by  the  statute,  the  bond  is  a  nullity.^"  A 
bond  conditioned  that  the  principal  '*shall  not  violate  any  of  the  pro- 
visions  of  the  laws"  of  the  state,  sufficiently  complies  with  a  statute 
requiring  a  bond  conditioned  that  he  *'will  not  violate  any  of  the  pro- 
visions of  this  act."^  And  so  where  the  form  given  in  the  act  is 
that  the  licensee  "shall  pay  all  fines  and  forfeitures,''  a  bond  is  good 
which  contains  a  condition  that  the  licensee  "shall  pay  all  damages. 

State  V.  Fisher,  83  Wis.  154.  lage  of  St.  James  v.  Hintgten.  (Minn.) 

Crulz  V.  State,  4  Ind.  885.  50  N.  W.  Rep.  700. 

*2i  Ex  parte  Bell.  24  Tex.  App.  428,  6  ^^^Redpath  v.  Nottingham.  5  Blackf. 

a  W.  Rep.  197.  267;  Tripp  v.  Norton,  10  R.  I.  125. 

<22  Crosby  v.  Snow,  16  Me.  121.  <25Sexson  v.  Kelley.  8  Nebr.  104. 

428 Thomas  v.  Hinkley,  19  Nebr.  824,  Providence  v.  Bligh.  10  R.  I.  208. 
27  N.  W.  Rep.  281.    But  compare  Vil- 
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fines,  oostSy  and  penalties/'  because  ''penalties"  and  "forfeit  a  res"  are 
here  synonymous,  and  the  added  terms  are  merely  surplusage/^ 
Where  the  statute,  in  one  section,  requires  the  licensee  to  give  a  penal 
bond  for  $2,000,  and,  in  another  section,  to  guard  against  the  sale 
of  adulterated  liquor,  requires  another  bond  for  $500,  it  is  held  that 
one  bond  in  the  sum  of  $2,500,  covering  all  the  conditions  prescribed 
for  both  bonds,  is  not  void  for  excess  in  the  amount  of  the  penalty.^ 

§  199.   Approval  of  Bond. 

The  statutes  require  the  liquor-dealer's  bond  to  be  approved  by  the 
court  or  board  granting  the  license,  and  invest  them  with  a  consider- 
able measure  of  discretion  and  judgment,  particularly  in  regard  to 
the  sufficiency  of  the  sureties.  Unless  it  is  shown  that  this  discre- 
tion was  unreasonably  or  arbitrarily  exercised,  or  that  they  were 
actuated  by  illegal  or  improper  motives  in  rejecting  the  bond,  the 
process  of  mandamus  will  not  be  used  to  compel  their  approval  of  it.^ 
If  it  appears  that,  from  their  investigation  and  their  own  knowledge, 
they  had  reason  to  think  that  the  property  of  one  of  the  bondsmen 
was  insufficient,  this  writ  will  not  be  granted.^  Nor  will  their  action 
be  disturbed  where  the  testimony  as  to  the  value  of  the  property  of 
the  persons  offered  as  sureties  was  conflicting.^'  That  a  committee 
of  tbo  council  (the  licensing  authority)  has  reported  favorably  on  a 
bond  referred  to  it,  and  that  the  city  attorney  has  instructed  the 
council  that  it  is  their  duty  to  approve  the  bond,  does  not  preclude 
the  council  from  making  further  investigations.^^  When  the  name 
of  one  of  the  sureties  has  been  erased,  apparently  after  the  sureties 
had  qualified,  this  is  a  ground,  in  the  exercise  of  judicial  discretion, 
for  refusing  to  approve  the  bond.^^  At  the  same  time,  it  must  be 


«7  Crawley  Comm..  123  Pa.  St  276, 
16  All.  Rep.  416. 

<28  Greene  Co.  v.  Wilhile,  29  Mo.  App. 
459. 

Mcllenry  v.  Chippewa,  65  Mich.  9. 
31  N.  W.  Hep.  602:  Post  v.  Township 
of  Sparta.  64  Mich.  597.  31  N.  W.  Rep. 
535;  Comm.  v.  Wilson,  (Pa.  Sup.)  18 
All.  Rep.  601,  25  W.  N.  C.  148. 
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Palmer  President,  78  Mich.  96. 
40  N.  W.  Rep.  850. 

«i  Wolfson  Rubicon  Tp.,  68  Mich. 
49.  29  N.  W.  Rep.  486;  Post  Town- 
ship of  Sparta.  64  Mich.  597,  81  N.  W. 
Rep.  585. 

Amperse  Winslow.  75  Mich.  234, 
42  N.  W.  Rep.  828. 

Comm.  Wilson.  (Pa.  Sup.)  18  All. 
Rep.  601.  25  W.  N.  C.  148. 
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noted  that  this  discretion  is  confined  within  reasonable  and  proper 
limits.  In  passing  upon  the  snfSciency  of  sureties,  for  example,  the 
board  has  no  right  to  disregard  affidavits  without  legal  proof,  or  to 
reject  sureties  arbitrarily;  an  abase  of  discretion  may  be  remedied 
by  mandamu8.^^  Nor  can  the  authorities  reject  a  liquor-dealer's 
bond  because  the  principal  is  a  married  woman.^ 

§  200.   Breach  of  Oonditioxi  of  Bond. 

The  bond  of  a  liquor-dealer  is  violated  by  any  offense  against  the 
laws  for  the  observance  of  which  it  is  conditioned,  by  an  abuse  or 
misuse  of  the  privilege,  or  by  selling  in  quantities,  or  at  times  or 
places,  or  to  persons,  other  than  those  allowed  by  the  license.^  It 
is  said  that  a  city  is  not  precluded  from  claiming  the  penalty  on  a 
license  bond  because  the  unlawful  sale  was  made  to  a  police  officer 
sent  by  the  chief  for  detective  purposes,  if  the  sale  was  not  specially 
induced  by  anything  said  or  done  by  the  officer.^  Where  a  license 
bond  is  filed  in  pursuance  of  a  statute  requiring  the  execution  of  such 
a  bond  every  year,  it  relates  back  to  its  date,  and  covers  the  time 
prior  to  its  filing.^*^ 

§  20L   Acttons  on  Bonds. 

Although  the  statute,  directing  the  license  bond  to  be  given  to  the 
town  or  city  treasurer,  makes  no  provision  for  its  running  to  his  suc- 
cessors in  office,  yet  an  action  may  be  maintained  by  such  successor 
on  a  bond  so  running.^^  In  Iowa,  where  the  code  provides  that  a 
suit  may  be  brought  on  the  bond  for  failure  to  make  the  required 
reports,  in  the  name  of  the  state,  on  the  relation  of  any  citizen  of 
the  county,  it  is  held  that  the  right  thus  given  is  not  inconsistent 
with  another  provision,  that  the  district  attorney  shall  bring  suit  on 
such  bond,  but  exists  as  a  modification  of  the  district  attorney's 

^  Potter  V.  Homer,  59  Mich.  8,  26  N.  ^  Tripp  v.  Flanigan.  10  R  I.  128. 

W.  Rep.  208.  «8  Brock  way  v.  Petted,  79  Mich.  620, 

^Amperse  v.  Kalamazoo,  59  Mich.  45  N.  W.  Rep.  61. 

78.  26  N.  W.  Rep.  222.  Granger  v.  Hay  den,  (R  1.)  20  AtL 

*»Lightner  v.  Comm.,  81  Pa.  St.  341.  Rep.  833. 
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power.^  The  preyions  oonyiction  of  the  principal,  for  a  yiolation 
of  the  liquor  law,  is  not  a  prerequisite  to  a  suit  on  the  bond,  unless 
made  so  by  statute.^  But  if  such  conviction  has  taken  place,  the 
record  of  it  is  a  sufScient  proof  of  the  breach  of  the  bond  in  a  civil 
action  upon  it.^  And  in  such  action,  neither  the  principal  nor 
sureties  will  be  beard  to  deny  that  the  license  was  issued  to  him  in 
conformity  to  the  law.^  The  obligation  of  the  bond  is  not  affected 
by  the  fact  that  the  principal  has  been  fined  the  amount  of  the  pen- 
alty, and  has  served  out  a  term  of  imprisonment  for  non-payment 
of  the  fine.^ 

§  202.   Damages  Becoverable  in  Suit  on  Bond. 

Unless  there  is  something  in  the  statute  to  indicate  a  contrary 
intention,  the  license  bond  will  not  be  held  to  cover  fines  or  judg- 
ments under  acts  passed  after  the  license  was  issued  and  the  bond 
taken.^  In  Massachusetts,  it  is  held  that  the  surety  on  such  a 
bond  is  liable  for  the  amount  of  a  judgment  recovered  against  the 
licensee  under  a  statute  which  provides  that  whoever  shall  sell  or 
give  intoxicating  liquor  to  any  minor  shall  forfeit  $100  for  each 
offense,  to  be  recovered  by  the  parent  or  guardian  of  the  minor  in  an 
action  of  tort.^  In  Illinois,  in  a  suit  on  such  bond,  exemplary 
damages  cannot  be  recovered,  but  only  such  actual  damages  as  the 
party  for  whose  use  the  suit  is  brought  may  have  sustained,  either 
in  person,  property,  or  means  of  support.**' 

§  203.   liiabiUty  of  Sureties. 

In  order  to  fix  the  liability  of  the  sureties  on  a  liquor-dealer's  bond, 
it  is  not  necessary  to  show  that  the  bond  was  approved  by  the 

State  V.  Martland.  71  Iowa,  648,  83  «««  Brown  y.  Comm.,  114  Pa.  St  885.  6 

N.  W.  Rep.  485;  State  y.  Humber,  78  Atl.  Rep.  168;  Stehle  y.  Comm.,  (Pa. 

Iowa.  767.  84  N.  W.  Rep.  829.  Sup.)  7  AtL  Rep.  IW. 

Granger  y.  Hayden,  (R  L)  20  AtL  Crawley  y.  Comm.,  188  Pa.  St  275, 

Rep.  838.  16  Atl.  Rep.  416. 

Welch  y.  McKaoe,  65  Conn.  25.  10  ^Day  v.  Frank.  127  Maat.  427. 

Atl.  Rep.  168.  ««7Cobb  y.  People,  84  DL  61L 

^Schulher  y.  Bute,  (Mist.)  8  South. 
Rep.  828. 
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licensing  board,  although  the  statute  requires  that  it  shall  be  so 
approved,  or  that  the  sureties  were  notified  of  the  acceptance  of  their 
security,  since  the  issue  of  the  license  on  the  bond  implies  its 
approval  and  acceptance,  and  no  more  formal  notice  is  required.^ 
And  where  the  bond  is  in  strict  compliance  with  the  statute,  the  fact 
that  the  justification  of  the  sureties  annexed  to  the  bond  does  not 
conform  to  the  statute,  is  no  defense  to  the  liability  of  the  sureties; 
nor  is  the  bond  invalidated  by  the  negligence  of  the  authorities  in 
accepting  it  without  the  proper  affidavit  of  justification;^  nor  by 
the  failure  to  file  it  with  the  county  treasurer,  as  the  law  directs,  as 
that  is  a  mere  clerical  act,  and  not  essential  to  the  validity  of  the 
bond.^  Where  the  bond  contains  the  express  condition  that  the 
sureties  shall  be  liable  to  pay  any  judgment  rendered  against  their 
principal  on  the  bond  for  actual  or  exemplary  damages  in  a  court  of 
competent  jurisdiction,  the  sureties  have  no  right,  in  an  action 
against  them  for  the  amount  of  a  judgment  rendered  against  the 
principal,  to  retry  the  merits  of  the  original  suit  in  which  the  judg- 
ment was  rendered.*^*  Where  the  principal  has  been  convicted  of  an 
illegal  sale,  and  has  served  a  term  of  imprisonment,  in  default  of 
paying  his  fine,  this  does  not  discharge  or  release  the  sureties.^ 

Past  X.    Town  Agents. 

§  204.   Appointment  and  Character  of  Town  Agents. 

In  some  of  the  New  England  states,  where  the  system  of  prohibi- 
tion obtains,  in  its  full  or  modified  form,  a  person  is  appointed  in  each 
town  to  purchase  intoxicating  liquors  for  the  town,  and  having  the 
exclusive  right  to  sell  the  same  for  the  permitted  purposes,  medical, 
mechanical,  scientific,  etc.  He  either  receives  a  fixed  salary,  or  is 
permitted  to  make  limited  profits  on  his  sales.    He  is  not  considered 

<«Cogge8hall  v.  Pollett,  15  R  I.  168.  «i  People  v.  Laning,  73  Mich.  284,  41 

1  Atl.  Rep.  413.  N.  W.  Kep.  424. 

People  V.  Laning,  73  Mich.  284,  41  Brown  v.  Comm..  114  Pa.  St  886, 

1^.  W.  Rep.  424  6  Atl.  Rep.  152. 
Brockway  v.  Petted,  79  Mich.  620, 
W.  Rep.  61. 
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a  city  or  town  ofScer.  His  sitnation  is  not  an  office,  but  an  employ- 
ment, which  ceases  if  not  renewed  at  the  end  of  the  year;  he  does 
not  hold  over  nntil  his  successor  is  chosen.^  The  town  agent  has 
no  authority  to  act  until  he  has  given  the  bond  and  received  the  cer- 
tificate required  by  the  statute.^  And  unless  he  gives  the  bond  and 
otherwise  complies  with  the  act,  he  cannot  make  the  town  liable  for 
his  purchases  by  pledging  its  credit.^  Conversely,  to  support  an 
action  by  the  town  against  the  agent,  it  mast  be  shown  by  legal  evi- 
dence that  the  latter  was  duly  appointed  as  such  agent.^ 


§  206.   Powers  and  Duties  of  Town  Agents. 

The  liquors  purchased  by  the  town  agent,  in  pursuance  of  his 
appointment,  belong  to  the  town,  and  at  the  termination  of  his  agency, 
it  is  his  duty  to  account  to  the  town  for  the  liquors  remaining  on 
hand,  and  for  the  proceeds  of  such  as  have  been  sold.^^  If  a  state 
agent  is  appointed,  having  the  exclusive  right  to  sell  to  town  agents, 
the  towns  are  not  liable  for  liquors  purchased  by  their  agents  from 
others,  after  notification  of  the  appointment  of  the  state  agent.^ 
Town  agents  must  also  keep  strictly  within  the  bounds  of  their  author- 
ity in  making  sales.  If  the  statute  provides  that  their  sales  shall  be 
made  for  cash,  they  cannot  give  credit,  notwithstanding  a  local  cus- 
tom to  give  thirty  days*  time.^  If  a  town  agent  transcends  his 
authority  by  making  sales  for  forbidden  purposes,  or  by  baying  and 
selling  liquor  as  a  matter  of  private  speculation,  he  is  liable  to  indict- 
ment and  punishment,  in  the  same  manner  as  any  other  person,  not- 
withstanding be  is  also  liable  to  have  bis  agency  revoked,  and  to  a 
suit  upon  his  bond.^  Also,  if  the  commissioner  who  appoints  the 
agent  enters  into  a  contract  with  him,  to  furnish  him  with  all  the 
liquor  he  may  purchase,  at  a  profit,  such  agreement  is  void,  being 
against  the  policy  of  the  law.^ 


«3  State     Weeks.  67  Me.  60. 
«^<Comm.  V.  Pillsbury.  12  Gray.  127. 

Atkins     Randolph.  31  Vt.  226. 

Foxcroft  V.  Crooker,  40  Me.  808. 
«7  Washington  v.  Eames.  6  Allen,  417. 

Lauten  v.  Allenstown,  58     H.  289. 


^Mansfield  v.  Stoneham,  15  Gray, 
149. 

^  State  V.  Keen.  84  Me.  500:  State  v. 
Putnam.  88  Me.  296. 
^  Baldwin  v.  Coburn,  89  Vt  441. 
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210.  Sales  by  Persons  who  are  both  Druggists  and  Physicians. 

§  206.   Sale  of  liquor  by  Druggists  without  license. 

The  right  of  drnggists  to  sell  intozicatmg  liquors,  within  the  gen- 
eral scope  of  their  proper  bnsiness,  without  the  protection  afforded 
by  a  retailer's  license,  is  a  subject  which  has  frequently  engaged  the 
attention  of  the  courts,  and  especially  in  those  states  where  the  law 
makes  no  special  provision  for  this  class  of  sales,  or  does  not  provide 
for  special  permits  for  pharmacists.  It  then  becomes  a  question 
whether  the  peculiar  position  of  these  persons,  and  the  purpose  for 
which  they  sell  the  prohibited  articles,  will  exempt  them  from  the 
general  and  comprehensive  terms  of  the  statute.  Of  course  no  drug- 
gist can  be  allowed  to  sell  liquor  for  tippling  purposes,  unless  he  takes 
out  a  license  and  makes  his  place  of  business  avowedly  a  dram-shop. 
But  there  are  many  authorities  which  hold  that  if  a  druggist  sells 
spirituous  liquors,  upon  a  proper  occasion,  in  good  faith,  and  with  due 
caution,  (and  especially  under  a  physician's  prescription,)  to  be  used 
for  medical  purposes  only,  he  is  not  to  be  regarded  as  having  vio- 
lated the  law,  although  he  holds  no  license  to  sell,  and  although  the 
law  does  not  explicitly  except  him  from  its  terms.  Such  a  sale  may 
be  contrary  to  the  letter  of  the  statute,  when  it  prohibits  all  persons 
from  selling  without  a  license,  but  it  is  no  violation  of  its  spirit,  nor 
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does  it  fall  within  the  evils  which  the  license  laws  are  intended  to 
remedy.  And  on  this  ground  the  courts  will  imply  an  exception  in 
favor  of  sales  made  for  such  purposes  and  under  such  circumstances 
as  those  above  supposed.^  A  similar  construction  is  put  upon  the 
United  States  internal  revenue  laws.  For  it  is  held  that  an  apothe- 
cary who  in  good  faith  uses  spirituous  liquors  in  the  preparation  of  a 
medicine,  to  be  used  as  such  and  not  as  a  beverage,  does  not  violate 
the  statute,  although  he  has  not  paid  the  special  liquor-dealer's  tax.' 
Where  a  town  charter  prohibits  the  sale  of  liquor  within  the  town, 
but  with  a  proviso  that  it  shall  not  be  so  construed  as  to  prevent 
druggists  and  physicians  from  selling  liquor  for  medical  or  sacra- 
mental purposes,  it  is  adjudged  that  these  persons,  selling  for  such 
uses,  need  not  take  out  a  license  under  the  general  law.* 

Whether  the  prescription  of  a  physician  is  necessary  to  protect  the 
druggist,  is  perhaps  not  fully  settled.  Numerous  authorities,  either 
expressly  or  by  implication,  hold  that  the  want  of  such  prescription 
will  not  make  the  seller  guilty,  if  he  used  due  care  and  caution  in 
ascertaining  the  purpose  for  which  the  liquor  was  wanted,  and  him- 
self acted  in  entire  good  faith.^  But  in  some  states,  it  is  the  rule 
that  he  is  not  justified  in  selling  unless  the  article  is  prescribed  as  a 
medicine  by  a  practising  physician.^  On  principle,  this  is  no  proper 
ground  on  which  to  determine  his  guilt  or  innocence.  If  the  pur- 
chaser brings  a  written  order  from  a  medical  man,  this  will  no  doubt 
relieve  the  druggist  from  some  portion  of  the  care  and  caution  which 
he  is  in  all  cases  bound  to  exercise.  But  the  ultimate  question  is 
always  as  to  the  purpose  for  which  the  article  is  to  be  used  and  the 
good  faith  of  the  parties.  And  even  if  the  sale  was  made  under  the 
direction  and  prescription  of  a  physician,  that  is  not  enough,  unless 


>  DoDnell  V.  State.  3  Cart.  (iDd.)  658; 
Jakes  V.  State,  42  Ind.  473;  Ball  v.  State. 
GOInd.  595;  Hooper  v.  State,  56  Ind.  153; 
Elrod  V.  State,  72  Ind.  292;  Nixon  v. 
State,  76  Ind.  524;  Comm.  v.  Porter,  10 
Phila.  217;  State  v.  Wray,  72  N.  Car. 
253;  Hainline  Comm.,  18  Busb.  850; 
State  Mitchell.  28  Mo.  562;  State  v. 
Wells.  Id.  565;  SUte  v.  Robertson.  24 
Mo.  App.  232. 


>  United  States  v.  Calhoun.  89  Fed. 
Rep.  604. 

*  Jones  V.  State.  68  Ala.  559. 

*  State  V.  Robertson.  24  Mo.  App.  283, 
State  V.  Mitchell,  38  Mo.  563;  Donnell 

State.  3  Cart  (Ind.)  658;  Jakes  v. 
State.  42  Ind.  478;  Ball  v.  State.  50  Ind. 
595;  Hainline    Comm..  18  Bush.  850. 

»  State  Cox.  38  W.  Va.  797.  See  tn- 
Aa.  g  311. 
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it  is  also  shown  that  it  was  prescribed  for  medical  purposes/  And 
in  any  case,  an  unlicensed  person,  who  is  not  a  druggist,  cannot  law- 
fully retail  liquor,  even  on  a  physician's  prescription.^  It  will  be 
understood  that  we  are  not  now  concerned  with  the  practice  in  those 
states  where  the  statutes  expressly  provide  for  druggists'  permits  and 
require  a  prescription  to  justify  a  sale.  These  laws  will  be  considered 
in  a  later  section. 

The  general  doctrine  above  stated,  however,  is  not  universally 
accepted.  In  several  of  the  states  it  is  held  that,  under  a  statute 
forbidding  the  sale  of  intoxicating  liquors  by  any  person  without  a 
license,  and  containiug  no  express  exception  in  favor  of  druggists, 
such  persons  cannot  lawfully  sell  liquor,  even  as  a  medicine,  and  even 
on  the  prescription  of  a  physician.*  And  where  the  law  provides,  in 
effect,  that  any  one  selling  liquor  without  a  license  shall  be  liable  to 
a  fine,  it  is  held  that  a  druggist  selling  without  license  is  not  exempt 
from  the  fine  because  it  happened  that  there  was  no  one  authorized 
to  issue  licenses  to  druggists ;  the  license  is  made  a  prerequisite  to 
the  right  to  sell;  if  he  could  not  obtain  it,  he  had  no  right  to  sell.' 
So  in  Maine,  it  is  held  that  the  conviction  of  a  physician,  not  appointed 
by  the  town  an  agent  for  the  sale  of  spirituous  liquors,  who  sold  such 
liquors  for  the  purpose  of  mixture  with  certain  medicines,  was  right, 
although  the  medicines  were  purchased  at  the  same  time  with  the 
liquor.'®  But  in  Massachusetts,  it  is  said  that  the  keeping  of  intox- 
icating liquors,  without  a  license,  only  for  the  purpose  of  mixing  them 
with  other  ingredients,  according  to  the  prescriptions  of  physicians, 
to  be  used  as  medicine,  and  of  manufacturing  such  compounds  as  are 
commonly  used  by  druggists  for  medicinal  purposes,  is  not  a  violation 
of  the  statute.^  In  Tennessee,  as  the  law  now  stands,  it  is  not  lawful 


*  People  V.  SafiFord,  5  Denio,  112. 

7  State  V.  Dalton.  101  N.  Car.  680, 8  8. 
E.  Rep.  154. 

8  Woods  V.  State,  86  Ark.  86.  88  Am. 
Rep.  22;  Flower  v.  State,  89  Ark.  209; 
Chew  V.  State,  43  Ark.  361;  State  v. 
Gray,  (Conn.)  22  Atl.  Rep.  675:  Wright 
V.  People.  101  111.  126;  State  v.  Bissell, 
67  Iowa,  616,  25  N.  W.  Rep.  831;  Salina 
v.  SeiU,  16  Eans.  143;  Kinf^  v.  State,  66 

(248) 


Miss.  502,  6  South.  Rep.  188;  Brown  v. 
State,  9  Nebr.  189,  2  N.  W.  Rep.  214; 
Carl  v.  State,  89  Ala.  93,  8  South.  Rep. 
156. 

»  Rosenham  Comm.,  (Ky.)2  8.  W. 
Rep.  230. 

w  State  V.  Hall,  89  Me.  107. 

u  Comm.  y.  Ramsdell,  130  Mass.  68. 
See,  also.  Comm.  v.  Pierce,  147  Mass. 
161,  16  N.  E.  Rep.  705. 
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for  a  druggist  to  sell  spirituous  or  vinous  liquors  without  a  license, 
for  any  purpose  whatever,  except  wine  for  sacramental  uses.*' 


§  207.   Braggists'  licenseB  and  Bonds. 

In  some  of  the  states,  as  already  intimated,  it  is  considered  nec- 
essary for  druggists,  who  propose  to  sell  liquor,  to  take  out  a  license, 
either  under  the  general  excise  laws,  or  under  the  statutory  provisions 
specially  applicable  to  their  case.  Thus,  under  the  Tennessee  stat- 
ute, a  druggist  who  sells  liquor  is  liable  for  a  liquor-dealer's  occupa- 
tion tax,  although  he  has  paid  a  merchant's  tax.^'  But  where  an 
ordinance  regulating  the  sale  of  liquor  makes  no  mention  of  a  written 
permit  being  required,  none  is  necessary.'^  As  to  whether  a  drug- 
gist comes  within  the  scope  of  the  laws  requiring  retail  dealers  to 
furnish  bonds  conditioned  for  a  due  observance  of  the  liquor,  laws, 
the  authorities  are  not  in  harmony.  In  Illinois  the  opinion  prevails 
that  no  bond  is  required  from  such  persons."'  And  this  rule  seems 
to  accord  well  with  the  meaning  and  purpose  of  the  provisions  in 
question.  But  in  Missouri,  it  is  held  that  druggists  and  physicians 
are  not  exempted  from  giving  the  statutory  bond,  although  the  law  per- 
mits them  to  mix  and  adulterate  liquors  for  medicinal  and  mechanical 
purposes.^*  In  other  states  the  law  requires  all  liquor-sellers  to  make 
oath  that  they  will  not  adulterate  their  commodities.  And  this  is  held 
to  apply  to  pharmacists,  so  that,  without  taking  this  oath,  they  cannot 
lawfully  sell  liquor,  even  upon  a  physician's  prescription.^  In  Kan- 
sas, a  civil  action  may  be  maintained  by  the  state  for  the  breach  of 
a  druggist's  bond,  given  under  the  laws  providing  against  the  illegal 
sale  of  intoxicating  liquors,  although  no  criminal  prosecution  or  con- 
viction has  been  had.^ 


«  State  V  Wharton.  (Tenn.)  8  8.  W. 
Rep.  490. 

1*  Druggist  Cases.  85  Tenn.  449,  8  &. 
W.  Rep.  490. 
M  Moore  v.  People,  109  111.  499. 


»  Moore  v.  People.  109  Dl.  499. 

State  V.  Ferguson,  72  Mo.  297. 
^  Newman     State.  7  Lea.  617. 
M  State  V.  Pierce.  26  Eans.  777. 
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§  208.   Druggists'  Permits  in  Froliibition  States. 

In  those  states  where  total  prohibition  of  the  manufacture  and  sale 
of  intoxicating  liquors  as  a  beverage  is  the  rule,  the  right  to  sell  such 
liquors  for  the  excepted  purposes — medical,  mechanical,  scientific, 
and  sacramental — is  exclusively  reserved  to  those  persons,  usually 
druggists,  who  shall  receive  permits  for  that  purpose  from  the  proper 
authorities.  The  laws  make  provision  for  the  careful  selection  of 
these  persons,  with  reference  to  their  being  trustworthy,  for  the  restric- 
tion of  their  sales  to  the  authorized  purposes,  and  for  the  supervision 
or  control  of  their  business  by  the  authorities.  Enactments  of  this 
character  are  held  to  be  complete  in  themselves  and  to  contain  the 
whole  system  for  the  regulation  of  sales  by  druggists.^'  And  they 
take  away  the  right  of  all  persons  who  are  not  pharmacists  to  sell 
liquor  for  medical  uses.*^  Under  these  laws,  it  is  held  that  a  drug- 
gist is  not  required  to  give  a  bond,  in  order  to  obtain  a  permit  to  sell, 
unless  the  act  expressly  so  provides.^  But  he  is  held  strictly  within 
the  limits  of  his  statutory  powers.  And  he  has,  for  example,  no 
authority  to  give  away  liquor  for  any  unlawful  purpose.^  But  he 
is  entitled  to  keep  on  hand  such  an  amount  of  liquors  as  may  be 
necessary,  not  only  for  present  use,  but  for  a  reasonable  time  in  the 
future.^  Where  the  statute  provides  a  penalty  if  any  person  shall 
sell  or  suffer  to  be  sold  intoxicating  liquors,  in  one  of  its  sections,  and 
another  section  provides  a  different  penalty  for  pharmacists,  it  is  held 
that  the  former  section  includes  pharmacists  violating  the  law,  and 
that  the  latter  section  provides  a  cumulative  penalty,  but  that  neither 
section  is  for  that  reason  unconstitutional.^  However,  a  provision 
that  nothing  contained  in  the  statute  shall  shield  the  druggist  who 
abuses  his  trust  from  the  utmost  rigors  of  the  law,  does  not  require 
the  highest  possible  penalty  to  be  fixed  on  the  conviction  of  a  drug- 

»  State  V.  Courtney,  73  Iowa.  619,  85  «  State  v.  Harris,  64  Iowa.  287,  20  N. 

N.  W.  Rep.  685;  State  v.  Douglas,  73  W.  Rep.  439. 

Iowa.  279.  34  N.  W.  Rep.  856.  « State  v.  Shank,  79  Iowa,  47,  44  N. 

» State  V.  Aulman.  76  Iowa,  624.  41  W.  Rep.  241. 

N.  W.  Rep.  379.  »*  State  v.  Duggan,  16  R,  L  408,  6  AU. 

»  State  V.  Courtney,  78  Iowa,  619,  35  Rep.  787. 
N.  W.  Rep.  685. 
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gist.*  Under  a  statute  that  drnggists  "may**  sell  intoxicating  liquors, 
on  proper  application,  each  sale  is  discretionary  with  the  druggist, 
and  in  refusing  to  make  such  a  sale,  he  is  not  required  to  give  a 
reason  for  bis  refusal;  nor  is  he  liable  in  an  action  for  damages  for 
such  refusal." 

§  209.   XTnlawftQ  Sales  by  lioensed  DrogglcrtB. 

Druggists  holding  licenses  or  permits  under  the  statutes  above 
described  are  amenable  to  the  laws  for  any  abuse  of  the  privilege 
intrusted  to  them.  Thus,  a  registered  pharmacist,  who  is  permitted 
to  sell  liquors  '*for  the  necessities  of  medicine,"  and  who  sells  for 
other  purposes,  is  guilty  of  maintaining  a  liquor  nuisance.''  So, 
where  one  holding  a  permit  to  soil  for  mechanical,  medicinal,  culi- 
nary,  and  sacramental  purposes,  sells  beer  by  the  keg,  to  be  used  in  the 
manufacture  of  a  beverage  known  as  M.  Soda- Water,"  it  is  a  viola- 
tion of  the  permit.*  And  a  druggist  making  an  unlawful  sale  can- 
not defend  on  the  ground  that  the  buyer  said  that  he  wanted  the 
liquor  for  medicinal  purposes,  when  in  fact  it  was  not  used,  nor  did 
the  seller  believe  it  was  to  be  used,  for  such  purposes.*  So,  under 
the  laws  of  New  Hampshire,  authorizing  all  registered  pharmacists 
to  ''keep  spirituous  liquors  for  compounding  their  medicines,"  they 
are  not  authorized  to  sell  such  liquor  not  compounded  with  medi- 
cine.* Nor  are  they  authorized  to  sell  to  others  to  be  compounded 
with  medicines."  And  a  pharmacist  who  has  violated  the  provisions 
of  the  law,  being  indicted  for  having  liquors  in  his  possession,  can- 
not protect  himself  by  alleging  that  the  liquor  when  seized  was  not 
in  his  actual  possession.*  But  on  such  an  indictment,  evidence  that 
at  the  time  of  the  seizure  he  had  pending  an  application  for  a  drug- 
gist's license,  and  that  five  days  after  the  making  of  the  complaint, 

>  State  V.  Uoagland.  77  Iowa,  185,  41  druggist  may  sell  a  glass  of  lager  beer 

N.  W.  Rep.  595.  upon  the  prescription  of  a  physiciaD. 

"Treahey  v.  Holliday,  43  Kans.  29.  23  Harper  v.  State,  8  Lea,  211. 

Pac.  Rep.  1004.  »  McQuire     State,  87  Miss.  869. 

"State  V.  SalU.  77  Iowa.  198,  89  N.  » State     Shaw.  58  N.  H.  72. 

W.  Rep.  167.  »  State     Brown.  60  N.  H.  205. 

» State     Yager,  72  Iowa.  421,  84  N.  « State  v.  Ward,  75  Iowa.  687,  86  N. 

W.  Rep.  188.    But  a  regularly  licensed  W,  Rep.  765. 
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be  was  granted  such  license,  is  admissible  to  explain  his  possession 
of  liquors  at  the  time  of  the  seizure."  The  requirements  imposed 
upon  druggists  by  the  statute,  as  to  acts  to  be  done  after  the  sale, 
(reporting  sales,  etc.,)  if  not  complied  with,  may  expose  them  to 
penalties,  but  such  omission  will  not  render  sales  unlawful  which,  in 
antecedent  particulars,  were  legal  and  proper.^ 

§  210.   Question  of  Intention  and  Qood  Faith. 

Druggists  being  authorized  to  sell  liquor  only  for  medical  purposes, 
it  is  an  offense  against  the  laws  if  they  make  sales  of  intoxicants  as 
a  beverage  or  for  tippling  purposes.  And  when  their  dealings  are 
made  the  subject  of  judicial  investigation,  and  there  is  reason  to  sus- 
pect that  the  form  or  pretense  of  furnishing  medicine  has  been  used 
as  a  cloak  to  cover  an  illegal  sale  of  alcoholic  stimulants,  the  ques- 
tion is  one  of  intention  and  good  faith,  and  of  due  care  and  caution 
on  the  part  of  the  seller.  This  question  must  be  determined  upon 
the  facts  of  each  particular  case,  with  such  light  as  can  be  derived 
from  the  general  character  and  conduct  of  the  defendant's  business.^ 
Thus,  it  is  proper  for  the  jury  to  consider  the  frequency  of  the  sales 
to  the  witnesses,  their  appearance  as  men  requiring  intoxicating  liq- 
uor for  medicine,  and  whether  the  same  was  bought  with  or  without  a 
physician's  prescription."^  The  burden  of  proof  is  on  the  defendant 
to  show  that  the  sale  was  lawfully  made,  under  a  statute  requiring 
the  purchaser  to  furnish  a  written  certificate  of  the  use  for  which 
the  article  is  wanted.'^  And  where  the  purchasers  were  minors  or 
inebriates,  it  is  said  the  unlawful  intent  may  be  presumed  from  the 
unlawful  sales."^    On  this  principle,  an  instruction  to  the  jury  in 


"Comm.  V.  Wellington,  146  Mass. 
566,  16  N.  E.  Rep.  446. 

"State  V.  Von  Haltzschuherr,  72 
Iowa,  541,  84  N.  W.  Rep.  823. 

86Holtendorf  v.  State,  89  Ind.  282. 
See.  also,  Haynie  v.  State,  82  Miss.  400; 
Brooks  y.  State,  65  Miss.  445,  4  South. 
Rep.  848;  State  v.  Blair,  72  Iowa,  591, 
84  N.  W.  Rep.  482;  State  v.  Thompson. 
74  Iowa.  119,  87  N.  W.  Rep.  104;  State 
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V.  Shank,  79  Iowa,  47,  44  N.  W.  Rep. 
241;  State  v.  Oeder,  80  Iowa,  72,  45  N. 
W.  Rep.  548. 

M  Stale  V.  Huff,  76  Iowa,  200, 40  N.  W. 
Rep.  720. 

87  Comm.  V.  Perry.  148  Mass.  160,  19 
N.  E.  Rep.  212. 

State  V.  Thompson,  74  Iowa,  119, 87 
N.  W.  Rep.  104. 
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the  following  terms  has  been  held  correot:  "The  fact  that  the 
defendant's  place  of  business  was  a  drug-store  does  not  raise  any 
presumption  in  his  favor,  and  if  the  state  has  proven  to  your  sat- 
isfaction that  any  single  sale  of  spirituous  liquors  was  made  by  the 
defendant,  and  the  defendant  has  not  then  shown  that  such  sale  was 
justified  under  the  privileges  of  a  druggist,  which  he  claims,  then 
you  should  convict."'*  If,  for  instance,  a  druggist  sells  whisky  to 
a  stranger  upon  his  mere  statement  that  he  wants  it  for  medicine, 
this  is  not  exercising  that  caution  and  circumspection  which  the  law 
requires,  and  a  finding  that  the  liquor  was  sold  as  a  beverage  will 
be  justified.^  So  in  Iowa,  under  the  statute,  proof  that  persons 
drank  liquor  in  a  pharmacy  raises  the  presumption  that  such  liq- 
uor had  been  unlawfully  given  or  sold  to  them  by  the  proprietor 
thereof.^  Where  the  reports  made  by  a  pharmacist  to  the  county 
auditor  showed  nearly  three  thousand  sales,  but  the  kinds  and 
amounts  of  liquor  sold  did  not  appear,  nor  was  it  shown  to  whom  the 
sales  were  made,  except  in  a  few  instances,  it  was  held  that  a  verdict 
against  him  was  warranted,  although  he  testified  that  the  sales  were 
legal.^  Proof  that  the  buyers  were  wholesale  druggists  is  not  suffi- 
cient evidence  that  a  sale  of  liquor  was  "for  medicinal  purposes 
only."^'  But  on  the  other  hand,  when  the  purchasers  testify  that 
they  bought  small  quantities  of  liquor  from  the  defendant  in  good 
faith,  for  what  they  supposed  to  be  their  actual  need  of  it  as  medi- 
cine, and  the  druggist  swears  that  be  sold  it  in  good  faith,  on  the  same 
supposition,  after  consultation  with  them  as  to  their  ailments,  and 
there  is  nothing  to  raise  a  suspicion  of  an  illegal  course  of  business, 
the  defendant  should  not  be  convicted.^  Where  the  law  requires 
a  druggist  to  take,  from  those  to  whom  he  sells  intoxicating  liquors, 
written  statements  which  he  must  file  with  the  probate  judge,  these 
statements  are  not  incompetent,  in  a  prosecution  against  the  drug- 

•Baeumel  v.  State,  (Fla.)  7  South.  « State     Cummins.  76  Iowa.  188.  40 

Rep.  371.  N.  W.  Rep.  124. 

^Sute  V.  Knowles.  57  Iowa.  669.  11  ^Wlls  v.  Perkins.  120  Mass.  41. 

N.  W.  Rep.  620;  State  v.  Blair.  72  Iowa.  «  State  v.  Hoagland.  77  Iowa.  185,  41 

591.  84  N.  W.  Rep.  432.  N.  W.  Rep.  i^.  State  v.  Flusche,  79 

« State  V.  Cloughly,  73  Iowa.  626.  85  Iowa.  765,  44  N.  W.  Rep.  698. 
N.  W.  Rep.  652. 
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gist,  on  the  ground  that  to  use  them  against  him  would  be  requiring 
him  to  criminate  himself.^ 

§  211.   Sale  on  Prescription  of  Physician. 

In  some  of  the  states,  the  statutes  prohibit  druggists  from  selling 
liquor  except  on  the  prescription  of  a  physician.  Where  this  is  the 
case,  it  is  no  defense  to  an  indictment  for  illegal  selling  that  the 
liquor  was  called  for  and  sold  for  medical  uses,  unless  there  was  a 
prescription  as  required.^  And  these  statutes  are  commonly  so  con- 
strued as  to  require  a  separate  prescription  for  each  separate  sale.^ 
But  it  is  said  that  a  sale  of  the  quantity  authorized  by  a  prescrip- 
tion, in  portions,  on  three  different  occasions,  instead  of  the  whole 
quantity  at  once,  depends  for  its  validity  on  the  circumstances  of  the 
particular  case,  and  the  bona  Jid^s  of  the  sale  for  medicinal  pur- 
poses is  a  question  for  the  jury.^  Under  a  statute  which  makes  it 
unlawful  for  any  person  to  sell  liquor  in  any  quantity,  except  that  a 
regular  practising  physician  may  in  good  faith  prescribe  the  same  as 
a  medicine  to  his  patient,  but  with  no  express  exception  in  favor  of 
druggists,  it  is  nevertheless  held,  in  Kentucky,  that  it  is  lawful  for  a 
druggist  to  sell  liquor  upon  a  physician's  prescription,  to  be  used  as 
a  medicine.^   And  this  seems  a  very  just  and  reasonable  construc- 


« State  V.  Elliott,  (Eans.)  26  Pac. 
Rep.  55. 

^Barton  v.  State,  09  Ind.  89;  State  v. 
Hendrix.  98  Mo.  874.  11  S.  W.  Rep.  728. 

<7  Carrington  v.  Comm.,  78  Ky.  83; 
Edwards  v.  State,  121  Ind.  450,  28  N.  E. 
Rep.  277. 

**  State  V.  May,  (S.  Car.)  11  S.  E.  Rep. 
440. 

« Parker  v.  Comm..  (Ky.)  12  S.  W. 
Rep.  276;  Comm.  v.  Reynolds,  (Ky.)  12 
8.  W.  Rep.  182.  In  the  case  last  cited 
it  was  said:  *'It  was  intended,  by  the 
plain  meaning  of  the  act,  that  liquor 
should  be  furnished  as  a  medicine  under 
the  prescription  of  the  physician,  and 
whether  filled  by  the  druggist  or  the 
physician  is  immaterial.  The  physician 
prescribes  the  medicine  to  be  used,  and 
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the  druggist  fills  the  prescription. 
Under  the  construction  contended  for 
by  the  commonwealth,  the  physician 
must  not  only  prescribe  the  medicine, 
but  must  furnish  it  to  the  patient.  If 
he  had  gone  to  the  druggist  and  called 
for  the  whisky,  the  husband  of  the 
invalid  woman  paying  for  it,  it  could 
still  be  argued  that  it  was  a  sale  to  the 
husband,  and  not  the  physician;  that 
the  physician  must  pay  the  druggist, 
and  the  patient  pay  the  physician.  The 
latter  has  the  right  to  purchase  it  as  a 
medicine,  and  when  making  a  prescrip- 
tion, and  requiring  the  patient  to  pay 
for  the  liquor,  it  is  in  effect  its  use  by 
the  physician.  It  comes  within  the 
legislative  meaning,  and  the  abuse  of 
this  right  by  physicians  who  act  in  bad 
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tion  of  the  law,  although  an  exactly  opposite  conolusion  has  been 
reached  in  Arkansas.^  In  regard  to  the  form  and  contents  of  the 
prescription,  it  appears  that  a  close  conformity  to  the  terms  of  the 
statute  will  be  necessary.  For  example,  where  the  prescription  is 
required  to  be  given  by  a  "regularly  registered  and  practising  phy- 
sician," a  prescription  not  shown  to  be  such  is  inadmissible  on  the 
trial  of  a  druggist  for  unlawful  selling/^  So  where  the  act  declares 
that  the  prescription  must  specify  that  the  liquor  is  absolutely  nec- 
essary as  a  medicine,  a  prescription  which  omits  the  word  '*abso« 
lutely"  is  insufficient."  But  under  a  requirement  that  the  prescrip- 
tion shall  be  signed  and  dated,  a  prescription  dated  by  numerals  only 
(*'12,  16,  84,")  and  signed  with  the  initials  of  the  physician,  has 
been  held  to  protect  the  druggist."  An  ordinance  providing  that  "it 
shall  be  unlawful  for  any  physician  to  give  a  prescription  to  any  well 
person  or  persons,  who  is  or  are  in  aqpparently  good  health,  to  enable 
him  or  them  to  get  any  of  said  liquor  to  be  used  as  a  beverage,**  is 
held  to  be  neither  unreasonable,  unauthorized,  oppressive,  nor 
unjustly  discriminating  against  any  class  of  the  community." 

§  212.   Druggists'  Reports  of  Sales. 

In  some  of  the  states,  where  druggists  are  invested  with  the  exclu- 
sive right  to  sell  liquors  for  medical  and  similar  uses,  the  statutes 
require  them  to  keep  an  account  of  their  sales,  and  to  make  period- 
ical reports  of  the  same,  in  writing,  to  be  filed  among  the  public  rec* 
ords  of  the  county."   These  reports,  it  is  held,  must  cover  all  the 


faith,  and  aid  in  evading  the  law,  af- 
fords no  argument  for  imposing  the 
penalty  in  a  case  like  this. "  Pryor,  J. 

»  Battle  V.  Sute,  51  Ark.  97.  10  8.  W. 
Rep.  12. 

»8tate  V.  Millikan.  24  Mo.  App.  462. 

M  State  Tetrick.  (W.  Va.)  11  a  K 
Rep.  1002. 

w  State  Clevenger,  25  Mo.  App. 
653. 

M  Carthago  v.  Buckner,  4  UL  App. 
817. 

^In  Ulinoit,  a  city  ordinance  requir- 


ing druggists,  under  a  heavy  penalty, 
to  furnish  to  the  city  clerk  a  statement 
in  writing  of  the  kind  and  quantity  of 
their  sales  of  liquor,  and  when  and  to 
whom  sold,  verified  by  the  oath  of  every 
servant  in  the  druggist's  employ,  was 
held  to  be  an  invasion  of  the  sanctity 
of  private  business,  and  to  contravene 
the  constitutional  guaranty  against  un- 
reasonable searches.  Clinton  v.  Phil- 
lips, 58  III  102.  But  the  Iowa  statute 
does  not  appear  to  have  been  success- 
fully assailed  on  constitutional  grounds. 
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sales  made,  including  sales  on  prescription."^  And  where  the  impo- 
sition of  a  fine  is  made  the  consequence  of  a  want  of  truth  in  the 
report,  the  fact  that  the  report  was  false  only  through  error  and 
mistake  is  no  defense."^  Yet  the  omission  or  falsity  of  the  report, 
while  it  will  have  the  effect  to  make  the  druggist  liable  for  the  pen- 
alties directly  imposed  therefor,  will  not  operate  retrospectively  to 
render  his  previous  sales  unlawful,  or  expose  him  to  the  punishment 
for  illegal  selling.*^  These  reports,  when  filed  as  provided,  become 
public  records,  and  as  such  are  admissible  in  evidence  against  any 
and  all  persons  affected  by  the  facts  they  disclose.  Hence  their 
introduction  before  a  grand  jury,  for  the  purpose  of  obtaining  an 
indictment  against  a  pharmacist  for  illegal  sales,  is  proper,  and  is 
not  compelling  him  to  testify  against  himself.**  And  such  report 
may  be  admitted  in  evidence  against  him  without  proving  the  genu-^ 
ineness  of  his  signature  thereto.^  In  Iowa,  the  statute  originally 
required  the  druggist's  return  of  sales  to  be  made  "on  the  last  Sat- 
urday of  each  month.**  It  was  held  that  this  was  not  mandatory  as  to 
the  exact  time  of  making  the  return,  and  that  it  was  sufficient  if  the 
return  was  made  within  the  month.*^  But  after  this  decision,  the 
statute  was  amended,  so  as  to  require  the  return  to  be  made  "  on  the 
last  Saturday  of  each  month  or  within  five  days  thereafter/'  and,  as 
it  now  stands,  it  is  held  that  the  requirement  is  mandatory  and  not 
directory." 

§  218.   Sales  by  Druggists'  Clerks. 

The  license  or  permit  of  a  druggist,  so  far  as  it  goes,  is  a  full  pro- 
tection to  his  clerk  or  servant,  when  acting  within  the  scope  of  the 
privileges  which  it  confers  upon  the  master.^  But  a  druggist's  per- 
mit will  not  authorize  his  clerk  to  sell  at  any  other  place  than  the 

<^  State  V.  Chamberlin,  74  Iowa,  266,  ^  State  v.  ThompBon,  74  Iowa,  119, 87 

87  N.  W.  Rep.  826.  N.  W.  Rep.  104. 

B7  State  V.  CbamberliD,  74  Iowa.  266,  «^  Abbott  v.  Sartori,  57  Iowa,  666,  11 

87  N.  W.  Rep.  326.  N.  W.  Rep.  626. 

M  State   V.  Von  Hallzschuberr,  72  «  Stale  v.  McEntee,  68  Iowa,  881,  27 

Iowa,  541,  84  N.  W.  Rep.  823.  N.  W.  Rep.  265. 

»  State  V.  Smith.  74  Iowa,  580,  88  N.  «3  gtate  v.  MuUenhoff.  74  Iowa,  271, 87 

W.  Rep.  492;   State  v.  Cummins,  76  N.  W.  Rep.  829. 
Iowa,  183.  40  N.  W.  Rep.  124. 
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drng-store.**  And  the  license  of  a  druggist  cannot  be  evidence  of  a 
right  in  his  clerk  to  sell  liquor  for  other  than  medicinal  purposes, 
when  it  does  not  show  any  authority  given  to  the  employer  to  sell 
each  liquors  for  any  purpose  other  than  medicinal.^ 

§  214.   Revocation  of  Druggist's  license. 

Under  the  statutes  for  the  regulation  of  the  practice  of  pharmacy, 
it  is  held  that  a  druggist's  license  may  be  revoked  for  a  single  unlaw- 
ful sale  of  intoxicating  liquor.  And  where  a  person's  certificate  as  a 
pharmacist  was  revoked,  and  his  name  stricken  from  the  register,  by 
the  commissioners  of  pharmacy,  upon  the  record  proof  of  his  convic- 
tion by  a  competent  tribunal  of  the  unlawful  sale  of  liquor,  it  was 
held  that  he  could  not  complain  that  he  was  deprived  of  his  property 
without  due  process  of  law.^ 

§  216.   Sale  of  liquor  by  Physicians. 

It  has  been  held  that  where  a  physician  administers  liquor  as  a 
medicine,  upon  his  professional  judgment  of  its  necessity,  he  is  not 
therefor  amenable  to  the  laws  prohibiting  the  sale  of  intoxicants.^ 
But  in  some  states,  the  statutes,  not  expressly  excepting  medical 
men,  are  so  construed  that  a  physician  cannot  lawfully  furnish  such 
liquor  to  a  patient,  even  though  he  acts  in  entire  good  faith  and  con- 
siders it  an  appropriate  and  necessary  remedy.^  And  in  Kansas 
and  Iowa,  where  permits  to  sell  liquor  may  be  granted  to  druggists 
only,  and  all  other  persons  are  forbidden  to  sell,  it  is  the  rule  that  a 
physician,  unless  he  holds  such  a  permit,  may  not  sell  liquor  as  med- 
icine to  a  patient  or  dispense  it  in  putting  up  his  own  prescriptions.* 
Most  of  the  statutes,  however,  contain  such  expressions  or  implica- 
tions as  will  authorize  medical  men,  in  the  practice  of  their  profes- 
sion, to  make  such  use  of  alcoholic  liquors  as  may  be  justified  by 

•«  State     Copp,  84  Kans.  522,  9  Pac.  ^  State  v.  Larrimore,  19  Mo.  891. 

Rep.  283.  M  Carson  v.  State.  69  Ala.  285;  Thorn- 

«Provo  City  v.  t?hurtliff,  4  Utah.  15,  ason  v.  State,  70  Ala.  20. 

6  Pac.  Hep.  802.  «  State  v.  Fleming,  82  Eans.  588,  5 

«Hildreth  v.  Crawford.  65  Iowa,  889,  Pac.  Rep.  19;  State  v.  Benadone,  79 

21  N.  W.  Rep.  COT.  Iowa,  90,  44  N.  W.  Rep.  218. 
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their  medicinal  value  and  the  exigencies  of  the  cases  they  are  called 
upon  to  treat.  But  it  is  proper  for  the  state  to  make  suitable  pro- 
vision against  the  abuses  that  are  to  be  apprehended  from  unscrupu- 
lous practitioners.  And  hence  a  law  which  casts  upon  the  physician 
the  burden  of  proving  that  the  patient  actually  needed  the  liquor  as 
a  medicine  is  not  unconstitutional.^^  And  these  privileged  persons 
are  required  to  act  with  the  utmost  integrity,  and  without  any  inten- 
tion to  evade  the  law,  and  to  be  professionally  convinced  of  the  neces- 
sity or  expediency  of  prescribing  such  articles  for  the  particular 
patient.  Thus,  when  a  physician  sells  liquor  to  persons  who  apply 
to  him  for  it,  on  their  own  suggestion  and  request,  and  not  because 
of  his  prescription  as  their  medical  adviser,  the  fact  that  he  is  a  prac- 
tising physician  is  no  defense  to  a  prosecution  for  illegally  selling 
intoxicating  liquors.^  And  the  mere  fact  that  he  knew  the  pur- 
chaser's wife  was  sick  would  not  show  that  the  sale  was  made  for  medic- 
inal purposes.^'  Where  a  physician  is  on  trial  for  giving  a  prescription 
for  liquor  to  one  not  a  bona  fide  patient,  under  a  statute  in  that 
behalf,  evidence  of  the  number  of  prescriptions  for  liquor  given  by 
him  to  various  persons  within  a  specified  time,  is  competent,  since  it 
tends  to  show  whether  he  gave  the  prescriptions  in  good  faith  or 
merely  to  evade  the  law.^'  Under  the  statute  in  Kentucky,  it  is 
required  that  the  patient  shall  be  actually  sick,  and  that  the  physi- 
cian, after  making  reasonable  investigation,  shall  believe  in  good 
faith  that  his  patient  needs  the  liquor  as  a  medicine,  before  he  pre- 
scribes it.^^  Under  a  statute  permitting  physicians  to  administer 
spirituous  liquors  in  cases  of  absolute  necessity,  a  physician  cannot 
lawfully  prescribe  a  quart  of  whisky,  and  give  the  patient  an  order 
for  it  on  a  drug- store  in  which  he  is  interested  as  a  partner. 


70  Comm.  V.  Minor,  88  Ky.  422.  11  S. 
W.  Rep.  472. 

71  State  V.  Cloughly.  78  Iowa,  626,  85 
N.  W.  Rep.  652. 

72  ThomaBon  v.  State,  70  Ala.  20. 

78  State  V.  Atkinson,  (S.  Car.)  11  8.  £. 
Rep.  698. 

74  Comm.  V.  Minor,  88  Ky.  422,  11  S. 
W.  Rep.  472. 
7SBrln8on  v.  State,  (Ala.)  8  South. 
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Rep.  527.  In  this  case  it  was  said: 
''The  statute  clearly  contemplates  the 
bona  fide  administering  of  such  liquors 
as  a  medicine  in  cases  of  necessity,  not 
otherwise.  We  are  all  of  opinion  that 
the  giving  by  a  physician  of  an  order 
for  a  quart  of  whisky,  on  a  drug-store 
in  which  he  himself  was  a  partner, 
without  more,  is  not  the  administering 
of  medicine  within  the  meaning  of  this 
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§  216.   Sales  by  Persons  who  are  both  Druggists  and 

Physicians. 

Id  Texas,  it  is  held  that  a  druggist,  who  is  also  a  regalar  prac- 
tising physician,  may  prescribe  and  sell  intoxicating  liquor,  notwith- 
standing the  prevalence  of  the  local  option  law  in  the  district.^*  But 
in  other  states,  where  a  druggist  is  authorized  to  sell  only  on  the  pre- 
scription of  some  regularly  registered  physician,  it  is  ruled  that  a 
druggist,  who  is  himself  a  duly  qualified  physician,  cannot  lawfully 
sell  on  his  own  prescription.^  The  clerk  of  a  physician  who  keeps  a 
drug-store  is  rightly  convicted  for  selling  liquor,  even  upon  a  physi- 
cian's order  and  for  medical  purposes,  if  he  had  no  license  to  retail, 
although  his  master  had  a  physician's  license.^* 

law.  but  an  illegal  sale  of  spirituous  ^  State  v.  Anderson,  81  Mo.  78;  Til- 
liquors,  contrary  to  the  terms  of  the  ford  v.  State,  109  Ind.  859,  10  N.  B. 
statute."  Rep.  107. 

'«  Boone  v.  State.  10  Tex.  App.  418, 88         Gault  v.  State,  84Ga.  588. 
Am.  Rep.  641. 
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22a  Extent  of  Power  Delegated. 

221.  Ordinances  Partially  in  Excess  of  Power. 

222.  Conflict  of  Ordinance  with  Constitution. 
22s.   Conflict  of  Ordinance  with  General  Law. 

224.  Repeal  of  Ordinance  by  Subsequent  Statute. 

225.  Co-ordinate  Authority  of  State  and  Municipality. 

226.  Grant  of  Exclusive  Power  to  Municipality. 

227.  Power  to  Regulate  does  not  Include  Power  to  Prohibit 

228.  Power  Granted  to  Municipality  cannot  be  Delegated. 

220.  Power  of  Municipality  to  Require' Licenses. 
290.  Power  to  Exact  License  Fees. 

281.  Limitation  of  Municipal  Power  as  to  Amount  of  Fee  Chargeable. 

232.  Differential  and  Discriminating  Rates. 

238.  Providing  for  Revocation  of  License. 

284  Ordinances  Regulating  Sale  of  Liquor. 

286.  Ordinance  Prohibiting  Sale  on  Sunday. 

286.  Prescribing  Hours  of  Closing  Saloons. 

287.  Prohibiting  Employment  of  Women  in  Saloons. 

§  217.  Delegation  of  Regulative  Power  to  MunidpalitieB. 

In  the  absence  of  specifio  constitutional  restrictions,  it  is  competent 
for  the  legislature  of  a  state,  by  a  general  incorporation  law  or  by  a 
particular  charter,  to  empower  a  municipality  to  make  ordinances, 
operative  within  its  limits,  for  the  regulation  or  licensing  of  the  traffic 
in  intoxicating  liquors,  although  the  subject  may  already  be  provided 
for  by  the  general  laws  of  the  state.  And  a  municipal  charter  or  its 
by-laws  may  thus,  either  expressly  or  by  necessary  implication, 
supersede  the  general  laws  on  the  subject,  within  the  limits  of  the 
corporation.^    It  is  entirely  in  accordance  with  the  principle  of  local 

iDavis  V.  State,  2  Tex.  App.  425;  Bush,  406:  St.  Paul  v.  Troyer.  8  Minn. 

Comm.  V.  Fredericks,  119  Mass.  199;  291,  (Gil.  200;)  Moundsville  v.  Fountain, 

State  V.  Harper.  42  La.  Ann.  812.  7  27  W.  Va.  182. 
South.  Rep.  446;  Mason  v.  Trustees,  4 
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self-goyernmenty  so  thoroughly  recognized  in  our  political  BystemSy 
that  the  power  to  enact  police  regulations,  on  a  matter  so  closely 
connected  with  the  good  order  and  prosperity  of  a  city,  should  be 
lodged  with  those  best  qualified  to  judge  of  the  measures  adapted  to 
meet  the  exigencies  of  their  particular  situation.  To  refer  this  power 
to  the  cities  and  towns  is  indeed  a  delegation  of  legislative  power. 
But  municipal  corporations  are  subordinate  agencies  of  government, 
political  in  their  character  and  purpose,  and  organized  as  a  part  of 
the  governmental  framework  of  the  state.  Hence,  within  proper 
limits,  it  is  competent  for  the  legislature  to  invest  them  with  the 
authority  necessary  to  the  administration  of  the  special  purposes  of 
their  creation.  As  to  any  inconsistency  between  the  grant  of  power 
in  a  municipal  charter  and  the  general  law  of  the  state  previously  in 
force,  it  must  be  remembered  that  the  incorporation  of  a  municipality 
is  an  act  of  legislation,  as  much  so  as  the  passing  of  a  statute  on 
any  other  subject.  And  hence  the  law  conferring  such  power  upon 
the  municipality  must  be  regarded  only  as  a  more  recent  and  com- 
petent expression  of  the  legislative  will.'  Even  where  the  constitu- 
tion expressly  forbids  the  legislature  to  authorize  a  municipal  corpo- 
ration to  pass  a  law  inconsistent  with  the  general  laws  of  the  state, 
it  is  held  that  a  statute  is  valid  which  empowers  a  municipality  to 
entirely  prohibit  the  liquor  traffic,  although  it  is  not  absolutely  pro- 
hibited by  the  general  law  in  force  in  the  state.*  And  such  entire 
prohibition,  by  municipal  ordinance,  so  long  as  the  special  power  ia 
not  inhibited  or  revoked,  is  not  to  be  regarded  as  contrary  to  publia 
policy.^  It  is  further  to  be  remarked  that  as  municipal  corporationa 
are  always  under  the  direct  control  of  the  legislature,  that  body  may 
at  any  time  take  away  the  powers  which  it  has  granted  to  them. 
Thus,  it  may  repeal  all  laws  giving  authority  to  a  municipality  to 
grant  licenses  lor  the  sale  of  liquor,  although  those  laws  had  appro* 
priated  the  money  derived  from  license  fees  to  some  specific  municipal 
purpose.* 

'State  y.  King,  87  Iowa.  462.  ^QunDarssohn  y.  Sterling.  02  111.  569. 

•^partoCowert.  (Ala.) 9 South.  Rep.       »Gutzweller  v.  People,  14  111.  142. 
22G. 
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§  218.  limits  of  Legislative  Power  in  This  Begard. 

In  delegating  to  municipal  corporations  the  power  to  regulate  the 
liqaor  traffic,  the  legislature  mast  of  coarse  act  in  accordance  with 
the  express  terms  of  the  constitation.  For  instance,  where  total  pro- 
hibition is  incorporated  in  the  organic  law  of  the  state,  the  legisla- 
tive body  cannot  aathorize  manicipalities  to  grant  licenses.  So,  if 
the  constitution  inviolably  devotes  the  moneys  derived  from  license 
fees  to  the  school  funds,  any  city  charter  or  other  enactment  attempt- 
ing to  divert  these  revenues  to  any  other  object  is  void.*  So,  if  the 
legislature  is  forbidden  to  pass  any  act  "regulating  the  internal  affairs 
of  cities, the  power  may  be  conferred  upon  the  municipality,  but  the 
machinery  for  its  exercise  cannot  be  prescribed.^  Tet  a  general  act, 
for  the  establishment  of  an  excise  department  in  the  cities  of  the 
state,  is  held  to  be  a  grant  of  original  power  to  a  municipal  depart- 
ment the  creation  of  which  is  intrusted  to  the  municipality  itself,  and 
not  a  delegation  of  power  to  the  manicipality,  to  be  by  it  passed  over 
to  a  body  of  its  own  creation.*  Again,  as  a  rule,  the  legislature  can- 
not confer  upon  a  municipality  a  power  which  is  to  be  exercised 
beyond  its  own  territorial  limits.  But  a  grant  of  authority  to  exact 
a  fee  from  any  person  retailing  liquor  within  a  distance  of  one  or  two 
miles  from  the  city,  is  held  to  be  a  police  regulation,  having  reference 
to  the  peace  and  good  order  of  the  local  community,  and  therefore 
not  unconstitutional.* 

§  219.   Uniformity  in  Qrant  of  Power  not  Bequired. 

It  is  no  objection  to  the  delegation  to  municipal  corporations  of  the 
power  to  regulate  the  liquor  traffic  thai  it  may  result  in  the  preva- 
lence of  different  systems  or  policies  in  different  parts  of  the  state. 
The  municipal  corporations  of  a  state  are  quite  generally  divided  into 
classes,  according  to  their  population  or  their  mode  of  organization, 

•Yazoo  City  V.  State,  48  Miss.  440.  •Falmouth  v.  Watson,  6  Bush.  600; 

estate  y.  Camden,  40  N.  J.  Law,  156.  Lutzy.  Crawfordsville,  109  Ind.  466,  10 

•Stote  v.  City  of  Trenton,  51  N.  J.  N.  E,  Rep.  411. 
Uw,498.  ISAtLRep.  110. 
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and  it  is  well  settled  that  any  law  which  eqaally  affects  all  the  towns 
or  cities  in  a  particular  class  is  "uniform"  in  the  constitutional  sense. 
And  when  the  subject-matter  is  one  of  police,  it  may  well  happen 
that  a  different  principle  of  classification  than  that  by  population 
will  be  proper.  For  example,  in  Ohio,  it  is  held  that  a  statute  which 
authorizes  incorporated  villages  having  within  their  limits  a  college 
or  university  to  provide  against  the  evils  resulting  from  the  sale  of 
intoxicating  liquors  therein,  is  valid  and  constitutional,  inasmuch  as 
the  classification  of  municipal  corporations  thereby  established  is  just 
and  reasonable.^® 

§  220.   Extent  of  Fewer  Delegated. 

The  legislative  body  of  a  municipal  corporation  is  a  body  possess- 
ing defined  and  limited  powers.  When  the  validity  of  any  of  its  acts 
is  in  question,  its  authority  must  be  sought  in  the  municipal  charter, 
or  in  the  general  act  under  which  the  incorporation  was  had,  or  in  the 
general  statutes  defining  the  powers  of  municipalities.  ''It  is  a  general 
and  undisputed  proposition  of  law/'  says  Judge  Dillon,  "that  a  munic- 
ipal corporation  possesses  and  can  exercise  the  following  powers, 
and  no  others :  First,  those  granted  in  express  words ;  second,  those 
necessarily  or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted ;  third,  those  essential  to  the  declared  objects  and  purposes 
of  the  corporation — not  simply  convenient,  but  indispensable."" 
Hence  it  follows  that  towns  and  cities  have  no  power  to  adopt  ordi- 
nances for  the  prohibition  or  regulation  of  the  sale  of  liquor,  unless 
expressly  authorized  thereto,  or  unless  such  ordinances  fairly  and 
legitimately  fall  within  the  scope  of  the  powers  conferred  upon  them 
in  general  terms. Thus,  authority  to  "license  saloons,  taverns,  and 
eating-houses,"  by  municipal  ordinance,  does  not  embrace  the  sale 
of  liquor.''    So,  an  ordinance  prohibiting  such  sale  within  three  miles 

lOBronson  v.  Oberlin,41  Ohio  St.  476,  Town  Comm'rs.  80  Ga.  679;  Comm.  T. 

52  Am.  Rep.  90.    See,  also,  Burckholter  Voorhies.  12  B.  Mod.  861;  Salt  Lake 

V.  McConnelUville.  20  Ohio  St.  808.  City  v.  Wagner,  2  Utah,  400. 

"  1  Dillon.  Munic.  Corp.  g  89.  Mount  Pleasant  v.  Vansice,  48  Mich. 

«Carr  v.  Fowler.  74  Ind.  590;  Stale  v.  861.  6  N.  W.  Rep.  878.  88  Am.  Rep.  198. 
Brittain,  89  N.  Car.  574;  Sanders  y. 
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of  the  corporate  limits  is  void,  unless  specially  authorized  by  the  leg- 
islature.^^  And  where  the  general  law  empowers  cities  to  ''regulate 
or  prohibit  the  sale  of  intoxicatiug  liquors/'  a  city  cannot  pass  an 
ordinance  authorizing  the  forfeiture  or  destruction  of  liquors  kept  for 
sale  in  violation  of  its  ordinance.^  So  where  the  charter  empowers 
the  council  to  declare  the  keeping  of  liquor  on  hand' for  sale  to  be  a 
nuisance,  this  does  not  carry  with  it  the  power  to  make  it  an  offense 
for  any  person  to  have  in  his  possession  any  intoxicating  liquors.^* 

But  on  the  other  hand,  the  powers  of  a  municipality,  in  this 
regard,  will  often  be  aided  by  proper  implications  from  the  general 
terms  employed  by  the  legislature,  or  by  a  consideration  of  the  spirit 
and  purpose  of  the  statute.  In  illustration  of  this  principle,  where 
the  law  authorizes  municipal  corporations  to  exact  licenses  from  per- 
sons licensed  by  state  or  county  authority  to  sell  liquor  within  the 
corporate  limits,  a  city  is  not  restricted  to  exacting  licenses  from 
those  who  have  taken  out  state  or  county  licenses,  but  its  power 
extends  to  all  persons  pursuing  the  business ;  the  intention  of  the  law 
was  not  to  exempt  from  payment  of  a  city  license  persons  violating 
the  law  by  selling  without  a  state  or  county  license.^^  And  so  the 
grant  of  power,  in  issuing  licenses,  to  impose  upon  the  applicant  the 
oath  required  by  the  general  laws  of  the  state,  impliedly  gives  the 
power  to  require  the  clerk  of  the  applicant  to  take  a  similar  oath.^ 
Similarly,  where  the  charter  of  a  town  authorizes  it  to  enact  ordi- 
nances ''for  the  preservation  of  good  order,  decency,  and  decorum 
within  its  limits,**  and  the  sale  of  intoxicating  liquors  is  prohibited 
within  the  county  (excluding  the  town)  as  opposed  to  good  order, 
decency,  and  decorum,  an  ordinance  forbidding  the  sale  of  such 
liquor  within  the  town,  and  prescribing  a  penalty  for  its  violation,  is 
valid.**  But  a  charter  granting  regulative  or  prohibitive  power  sup- 
poses that  the  usual  means  by  penalty  will  be  resorted  to.  The  pas- 
sage of  an  ordinance  merely  declaring  that  liquor  shall  not  be  sold, 

"Strauss  V.  Pontiac.  40  III.  301.  i^Lutz  v.  Craw  fords  ville,  109  Ind. 

"Henke  v.  McCord.  55  Iowa,  878.  7  466,  10  N.  E.  Rep.  411. 

N.  W,  Rep.  623.  "Floyd  v.  Comm'rs  of  Eatonton,  14 

M  Sullivan  v.  City  of  Oneida,  61  111.  Ga.  354. 

m  i»  Fortner  v.  Duncan,  (Ky.)  15  8.  W. 

Rep.  55. 
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without  imposing  any  penalty  for  its  violation,  is  not  within  the 
spirit  of  the  charter.* 

§  221.   Ordinances  Partially  in  Excess  of  Power. 

Even  if  a  city  ordinance,  prohibiting  sales  of  intoxicating  liquors, 
embraces  a  class  of  sales  which  the  city  has  no  power  to  prohibit, 
it  may  still  be  enforced  as  to  such  sales  as  fall  within  the  scope  of 
its  aotbority."  Thas,  where  the  ordinance  forbids  the  sale  of  malt 
and  vinous  liquors,  which  the  city  may  lawfully  do,  but  also  pro- 
hibits the  sale  of  spirituous  liquors,  which  is  beyond  its  authority, 
that  subject  being  provided  for  by  the  state  law,  the  ordinance  may 
be  enforced  as  to  the  former  prohibition,  although  invalid  as  to  the 
latter."  So,  an  ordinance  prohibiting  generally  the  sale  of  liquor, 
although,  for  want  of  legislative  authority,  it  may  be  void  as  to  drug- 
gists, is  not  for  that  reason  void  as  to  other  persons,  if  the  city  has 
authority  to  forbid  sales  by  them."  Again,  where  the  law  of  the 
state  allows  the  sale  of  liquors  in  quantities  of  five  gallons  and 
upwards  without  license,  an  ordinance  prohibiting  the  sale  of  liquor 
in  the  city  without  license,  not  specifying  any  quantities,  is  valid  as 
to  sales  in  less  quantities  than  five  gallons.** 

§  222.   Conflict  of  Ordinance  with  Constitation. 

The  legislature  cannot  confer,  nor  can  any  municipal  corporation 
claim,  the  power  to  pass  an  ordinance  inconsistent  with  the  consti- 
tution of  the  state.  Thus,  if  the  constitution  itself  contains  a  prohi- 
bition against  the  manufacture  and  sale  of  intoxio.ating  liquors,  no 
city  can  lawfully  license  or  authorize  the  sale  of  such  liquors,  and 
from  the  exercise  of  such  a  power  it  may  be  ousted  by  proceedings 
in  the  nature  of  quo  warranto.^    And  an  ordinance  of  that  character, 

»Pekin  v.  Smelzcl.  21  III.  464.  Ex  parte  Cowert.  (Ala.)  9  South. 

n  Harbaugh  v.  Monmouth,  74  III  867;  Rep.  225. 

Wagner  v.  Town  of  Garrett.  118  Ind.  »*State  v.  Priester.  48  Minn.  873.  45 

114.  20  N.  E.  Hep.  706.  N.  W.  Rep.  712. 

-Eldora  v.  Burlingame,  62  Iowa,  82.  »  State  v.  City  of  Topeka.  30  Kans. 

17  N.  W.  Kep.  148;  Cantril  v.  Sainer,  59  653,  2  Pac.  Rep.  587;  s.  <•„  81  Kans.  452. 

Iowa.  26,  12  N.  W.  Hep.  758.  2  Pac.  Rep.  597.  A  city  may,  in  effect, 
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originally  void  as  in  contravention  of  the  constitation,  is  not  made 
valid  by  the  repeal  of  the  constitutional  prohibition.*  Nor  does  the 
removal  of  the  constitutional  prohibition,  of  itself,  authorize  a  town 
council  to  license  drinking  saloons  under  a  municipal  charter  granted 
before  the  constitutional  amendment.^  It  is  also  necessary  that 
ordinances  should  conform  to  the  constitutional  guaranties  of  due 
process  of  law  and  protection  to  private  rights.  Thus,  an  ordinance 
which  authorizes  the  town  authorities  to  close  a  drinking-saloon  by 
force,  without  having  it  first  judicially  declared  a  nuisance  and  ordered 
to  be  abated,  is  invalid.*  But  ordinances,  like  acts  of  the  legislature, 
regulating  or  prohibiting  the  traffic  in  intoxicants,  cannot  properly 
be  said  to  deprive  any  person  of  his  liberty  or  property  illegally, 
merely  because  they  impose  restrictions  on  the  pursuit  of  this  busi- 
ness, or  altogether  withhold  the  privilege  of  engaging  in  it.*  ^nd 
if  an  ordinance  prohibits  the  sale  of  intoxicating  liquors  on  Sunday, 
it  is  not  to  be  held  in  conflict  with  the  constitutional  provisions  for 
freedom  in  matters  of  religion.* 

§  223.   Oonflict  of  Ordinance  with  Gtoneral  Law. 

The  powers  conferred  upon  a  municipal  corporation  must  be  exer- 
cised in  conformity  to  the  general  law  of  the  state,  unless  it  is  clear 
that  the  exclusive  control  of  the  subject  is  given  to  the  municipality, 
or  that  the  general  law  is  to  be  superseded  or  suspended  by  the  char- 
ter. A  statute  granting  authority  to  a  city  to  pass  ordinances  in 
relation  to  the  liquor  traffic  does  not  repeal  the  general  laws  on  that 
subject.*^  The  rule  is,  that  the  municipal  ordinances  cannot  set 
aside,  limit,  or  enlarge  the  statute  law  of  the  state,  unless  its  power 

authorize  the  sale  of  liquor,  contrary  to  861,  5  N.  W,  Rep.  878,  88  Am.  Rep.  198. 

the  prohibition  of  the  constitution,  by  ^Dewar  v.  People,  40  Mich.  401,  29 

the  action  of  its  officers,  so  as  to  ren-  Am.  Rep.  545. 

der  it  liable  to  proceedings  against  it  *8  Baldwin  v.  Smith,  82111.  162. 

to  oust  it  from  the  exercise  of  such  ^Tanner  v.  Alliance,  29  Fed.  Rep. 

usurped  powers,  although  not  doing  so  196;  Markle  y.  Akron.  14  Ohio,  586; 

directly  by  granting  written  or  printed  supra,  g§  87,  45,  127,  128. 

licenses.    State   y.  Leavenworth,  86  ^Qabel  y.  Houston,  29  Tex.  885. 

Eans.  814,  18  Pac.  Rep.  591.  *^  Gardner  v.  People,  20  111.  480;  State 
*  Mount  Pleasant  y.V  a nsice,  48  MidL 
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to  do  BO  ean  be  shown  in  express  terms  or  by  necessary  implication, 
ninstrations  of  this  principle  are  numerous  in  the  books.  Thus, 
unless  specially  authorized,  a  city  has  no  power  to  punish  for  selling 
liquors  the  sale  of  which  is  already  prohibited  by  state  law,"  nor  to 
impose,  as  a  condition  on  the  grant  of  licenses  to  sell  the  species  of 
liquors  over  which  it  has  control,  that  the  others  shall  not  be  sold  on 
the  premises  nor  gambling  permitted."  And  if  the  statute  excepts 
certain  liquors  from  its  provisions,  (as,  domestic  wine,  beer,  cider, 
etc.,)  an  ordinance  which  would  render  the  exception  nugatory,  is 
invalid.**  So  where  the  general  law  permits  the  sale  of  liquor  in 
quantities  above  a  certain  measure,  the  ordinance  cannot  increase 
the  minimum."  Under  a  grant  of  power  to  ''regulate  and  license" 
taverns,  and  to  "preserve  peace  and  good  order,  and  prevent  vice  and 
immorality,"  a  city  cannot  prohibit  the  sale  of  liquor  on  Sunday, 
when  the  legislature  has  prohibited  such  sale  generally."  And  if 
authorized  to  increase  the  price  of  licenses,  the  city  cannot  enact  a 
penalty  for  selling  without  license,  when  the  statute  has  already 
provided  a  penalty  less  in  amount,  for  the  same  offense.''  Even 
where  the  city  has  the  exclusive  right  to  grant  licenses,  the  power 
must  be  exercised  in  accordance  with  the  requirements  of  the  general 
law;  and  if  that  law  requires  the  application  to  be  supported  by  the 
petition  of  a  majority  of  the  legal  voters,  this  requisite  cannot  be  dis- 
pensed with."  In  Missouri,  it  is  also  held  that  a  city  ordinance  can« 
not  abridge  the  rights  of  one  holding  a  license  issued  previous  to  its 
adoption,  as  he  has  a  vested  right  in  the  privilege  until  the  expira- 
tion of  the  period  for  which  his  license  runs."  But  on  the  other 
hand,  if  supported  by  a  sufficient  grant  of  power,  municipal  corpora- 
tions  may  make  more  detailed  or  more  stringent  regulations,  on  the 
subject  of  the  sale  of  intoxicants,  than  those  imposed  by  the  general 


T.  Witter.  107  N.  Car.  792,  12  S.  E.  Rep. 
828. 

"Foster  v.  Brown,  55  Iowa.  686.  8N. 
W.  Rep.  654. 

"New  Hampton  v.  Conroy.  56  Iowa, 
498.  9  N.  W.  Rep.  417. 

"Thompson  t.  Mt.  Vernon,  11  Ohio 
8t  688. 


"Adams  v.  Albany,  29  Ga.  56.  But 
compare  Byers  y.  Olney.  16  111.  85. 

"  Loeb  y.  Attica,  82  Ind.  175.  43  Am. 
Rep.  494. 

^  Schroder  y.  City  Council,  2  Tread  w. 
Const.  726. 

»  House  y.  State.  41  Miu.  787. 

"Hannibal  y.  Guyott,  18  Mo.  615. 
But  see,  mpra,  ^§  127,  128. 
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laws  of  the  state.^  And  an  ordinance,  though  following  a  line  par- 
allel to  that  of  the  statute,  will  be  sustained  as  valid,  provided  only 
that  there  is  no  necessary  inconsistency  between  the  two.^  Where 
a  law,  to  become  operative  at  a  future  day,  fixes  the  price  of  liquor 
licenses  at  not  less  than  a  certain  sum,  a  city  may  so  change  its 
ordinances  as  to  provide  for  the  issue  of  licenses  before  that  day  for 
a  less  sum.  It  cannot  be  contended  that  the  action  of  the  city  is 
void  because  intended  to  evade  the  Daw,  even  though  such  was  the 
intention.^ 

§  224.  Bepeal  of  Ordinance  by  Subsequent  Statute. 

Whenever  a  change  of  policy  takes  place  in  the  state  on  the  sub- 
ject  of  its  liquor  legislation,  by  the  adoption  of  a  different  system, — 
as  when  general  prohibition,  or  prohibition  for  particular  localities, 
is  enacted  by  a  constitutional  amendment  or  general  statute,  or 
when  the  legislature  provides  a  uniform  and  general  system  for  the 
licensing  of  the  traffic, — this  has  the  effect  to  repeal  all  inconsistent 
provisions  in  municipal  charters  and  the  ordinances  adopted  under 
them.^  Thus,  when  the  provisions  of  a  local  option  law  are  adopted 
by  popular  vote  in  a  county,  a  city  in  said  county,  previously  invested 
with  full  and  exclusive  power  to  regulate  the  sale  of  intoxicating 
liquors,  is  thereby  divested  of  all  authority  to  make  ordinances 
regulating  or  legalizing  such  sale.^  But  in  a  case  in  Connecticut, 
where  it  appeared  that  a  city  by-law  forbade  the  keeping  open  of 
liquor-saloons  after  half-past  ten  o'clock  in  the  evening,  and  after- 
wards a  state  law  prohibited  the  keeping  open  of  such  places  after 
midnight,  and  repealed  all  laws  inconsistent  with  it,  it  was  held  that 
the  city  ordinance  was  superseded  by  the  state  law  only  in  its  appli- 
cation to  persons  licensed  under  the  latter,  and  that,  in  a  prosecution 
under  the  ordinance,  it  must  be  shown  affirmatively  in  defense  that 
defendant  was  so  licensed.^ 

«  Pekin  v.  Smelzel.  21  111.  464.  839;  Adams  v.  Stephens,  88  Ky.  443,  11 

«  Mayson  v.  Atlanta,  77  Ga,  662.  8.  W.  Rep.  427. 

«  Swarth  v.  People,  109  111.  621.  «  Turner  v.  City  of  Forsyth,  78  Ga, 

Platteville  v.  McKernan.  54  Wis.  688,  8  8.  E.  Rep.  649. 

487.  11  N.  W.  Rep.  798.    See  Town  of  «  State  v.  Brady,  41  ConxL  588. 
Ottawa  y.  County  of  La  Salle,  12  IlL 
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§  226.   Co-Ordinate  Authority  of  State  and  Municipality. 

A  municipal  crdinance  and  a  state  statute,  relatiog  to  the  sale  of 
liquor,  may  both  stand  as  operative  enactments,  although  they  cover 
the  same  ground,  define  the  same  or  similar  offenses,  or  make  sim- 
ilar regulations  as  to  the  conduct  of  the  business,  provided  that  the 
municipality  is  fully  authorized  to  take  such  action,  and  that  there 
is  no  irreconcilable  repugnancy  between  the  two  enactments.^  Thus, 
in  the  absence  of  any  expression,  in  a  municipal  charter,  clearly  indi- 
cative of  an  intention  to  confer  upon  the  municipality  the  exclusive 
power  to  fine  persons  selling  liquor  without  license,  such  persons  may 
be  punished  under  the  general  law  of  the  state,  though  the  measure  of 
punishment  and  the  mode  of  effecting  it  may  be  different.  But  in 
such  a  case,  a  fine  assessed  by  either  jurisdiction  would  be  a  bar  to  a 
prosecution  for  the  same  offense  by  the  other  jurisdiction.^  So  a 
municipal  ordinance  prohibiting  the  sale  of  liquor  as  a  beverage  is 
not  inconsistent  with  a  statute  prohibiting  such  sale  without  a  license, 
and  a  prosecution  may  be  had  under  either  or  both  of  such  laws.^ 
And  so  if  the  statute  and  the  ordinance  are  both  intended  to  prevent 
the  sale  of  liquor  on  Sunday,  or  the  keeping  open  of  drinking-places 
on  that  day,  both  may  be  enforced.  If  they  cover  the  same  ground 
exactly,  the  penalties  prescribed  may  be  regarded  as  cumulative.  If 
they  relate  to  different  hours  of  the  day,  or  to  different  acts  of  the 
defendant,  (as,  "selling"  and  "keeping  open,")  they  may  be  consid- 
ered as  creating  distinct  offenses,  each  punishable  under  the  appro- 
priate enactment.^^  And  the  imposition  of  a  state  tax  upon  the  sale 
of  liquor  does  not  preclude  the  state  from  authorizing  an  additional 
imposition  of  a  municipal  tax.^ 


Bailey  v.  State,  (Nebr.)  47  N.  W. 
Rep.  208.  {?ee,  also.  State  v.  Francis, 
a')  Mo.  44,  8  S.  W.  Hep.  1 ;  Stale  v.  Lang- 
don.  29  Minn.  393,  13  N.  W.  Hep.  187. 

^  Wightman  v.  State,  10  Ohio.  452. 

«  Hill  V.  Dalton.  72  Ga.  814:  Stale  v. 
Langdon.  31  Minn.  816.  17  N.  W.  Rep. 
859;  Ambrose  v.  State,  6  Ind.  851. 


•Village  of  Cohoes  v.  Moran,  25 
How.  Pr.  885;  Thon  v.  Comm.,  81  Gratt. 
887;  Angerhoflfer  v.  State,  15  Tex.  App. 
613;  Craddock  v.  Slate,  18  Tex.  App. 

567. 

«>  Wolf  V.  Lansing,  68  Mich.  867,  19 
N.  W.  Rep.  88. 
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§  226.   Qrant  of  Exclusive  Power  to  Municipality. 

In  some  of  the  states,  the  legislative  policy  has  been  to  confide  the 
regulation  or  prohibition  of  the  sale  of  liquor  exclusively  to  the 
authorities  of  the  municipal  corporations.  The  grant  of  such  power, 
while  undoubtedly  valid,  is  not  to  be  presumed.  Nothing  short  of 
an  explicit  declaration  of  the  legislative  will  in  that  behalf  will  suffice 
to  endow  the  municipalities  with  entire  control  over  the  subject,  to 
the  exclusion  of  all  other  authorities.^^  But  where  such  power  has 
been  given,  it  will  suspend  or  supersede  all  extraneous  right  to  inter, 
fere  in  the  management  of  the  particular  subject.  Thus,  if  the 
legislature  has  declared  that  incorporated  towns  shall  have  the  exclu- 
sive privilege  of  granting  licenses,  the  county  authorities  have  no 
power  or  right  to  interfere,  in  any  manner  whatever,  with  the  subject; 
and  the  refus;  '  of  a  town  to  grant  any  licenses  does  not  confer  power 
upon  the  county  authorities  to  issue  them.^  Further,  the  exercise 
by  a  municipality  of  such  exclusive  power  granted  to  it  will  have  the 
effect  to  supersede  or  suspend  the  general  law  of  the  state  on  the 
same  subject-matter.  So  that  a  person  who  brings  himself  within 
the  law,  by  fully  complying  with  all  the  regulations  adopted  by  the 
municipal  corporation,  is  not  amenable  to  the  general  law,  nor  punish- 
able for  acts  which,  without  the  protection  afforded  by  the  ordinance, 
would  be  violations  of  the  statute.^  This  principle  is  well  illustrated 
by  the  case  of  Huffsmith  v.  People.^  It  there  appeared  that  a  statute 
had  been  enacted  prohibiting  the  keeping  open  of  tippling-houses  on 
Sunday.  Subsequently,  a  city  charter  was  granted,  conferring  upon 
the  city  "exclusive  power  to  license,  tax,  restrain,  prohibit,  and  sup- 
press tippling-houses"  in  the  city.  The  city  enacted  an  ordinance 
prohibiting  the  keeping  open  of  any  place  for  the  sale  of  intoxicating 

"Territory  v.  Webster,  5  Dak.  851.  v.  Luck,  2  B.  Mon.  296;  Bennett  v. Peo- 

40  N.  W.  Rep.  685;  Licks  v.  State,  42  pie.  80111.  889;  Hetzer  v.  People,  4  Colo. 

Hiss.  816.  45;  State  v.  Wheeler,  27  Minn.  76,  6 

M  Coulterville  v.  Gillen,  72  IlL  599;  N.  W.  Rep.  423;  State  v.  Nolan,  87 

Trustees  of  Clintonville  v.  Keeting,  4  Minn.  16,  38  N.  W.  Rep.  86. 
Denio.  841;  Phillips  v.  Tecumseh.  5       <^  8  Colo.  175,  6  Pac.  Rep.  167, 54  Am. 

Nebr.  812.  Rep.  550. 

»Camp  y.  State,  27  Ala.  58;  Comm. 
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liquors  "between  midnight  and  five  o'clock  A.  M.  of  the  day  follow- 
ing.** The  defendant  was  convicted  under  the  statute  of  keeping 
open  a  tippling-bouse  on  Sunday  in  that  city.  It  was  held  that  the 
conviction  could  not  be  sustained,  because  the  general  statute  was 
superseded  as  to  that  city.  Exclusive  power  of  this  character,  granted 
to  a  city  by  its  charter  or  a  general  act,  is  to  be  exercised  by  the 
enactment  of  ordinances.  Until  this  is  done  the  subject  remains 
without  regulation.  For  example,  if  the  city  has  exclusive  power  to 
provide  for  the  granting  of  licenses,  no  one  can  lawfully  engage  in 
the  traffic,  within  its  limits,  until  this  power  is  exercised  by  ordinance. 
For  until  that  time,  no  application  can  be  made,  and  no  other  steps 
taken  towards  the  procurement  of  a  license.^ 

§  227.   Power  to  Begulate  does  not  Include  Power  to 

Prohibit. 

The  difference  between  "regulation"  and  ''prohibition''  is  clear  and 
well  marked.  The  former  contemplates  the  continuance  of  the  sub* 
ject-matter  in  existence  or  in  activity ;  the  latter  implies  its  entire 
destruction  or  cessation.  The  extent  of  the  power  granted  to  a  munic- 
ipal corporation  is  to  be  determined  by  an  examination  of  the  words 
of  the  charter  or  statute  embodying  the  grant  of  authority.  Com- 
bining these  two  principles,  we  deduce  the  rule  that  if  a  municipality 
is  expressly  empowered  to  "regulate"  the  sale  of  liquor  within  its 
limits,  or  to  "license"  or  "tax"  the  traffic,  this  does  not  include  the 
power  to  pass  ordinances  entirely  prohibiting  such  sale  or  traffic. 
And  this  is  the  conclusion  which  all  the  authorities  have  reached.^ 
But  true  regulation  of  the  sale  of  intoxicants  is  not  inconsistent  with 
a  partial  or  qualified  prohibition.^  And  hence,  under  a  power  to 
"restrain  intoxication  and  provide  for  the  good  order  of  the  city," 
the  sale  of  liquor  on  particular  days  or  at  particular  places  may  be 

»  State  V.  Andrews,  11  Nebr.  528,  10  South.  Rep.  779;  Tuck  v.  Town  of 

N.  W.  Rep.  410.  Waldron.  81  Ark.  462;  State  v.  Harper, 

M  Sweet  V.  Wabash,  41  Ind.  7;  Hill  v.  42  La.  Ann.  812,  7  South.  Rep.  446. 

Comm  rs,  23  Ga.  203;  Ex  parte  Reyn-  "  Provo  City  v.  Shurtliff,  4  Utah,  H 

olds.  87  Ala,  138,  6  South.  Rep.  885  ;  5  Pac.  Rep.  802. 
Ex  parte  City  of  Anniston,  (Ala.)  7 
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forbidden,  although  a  general  and  entire  prohibition  would  be 
unauthorized.^  In  accordance  with  the  general  principle,  it  is  held 
that  an  ordinance  entitled  "regulating  the  use  and  sale  of  intoxi- 
cating liquors/'  but  consisting  in  its  substance  entirely  of  prohibi- 
tion, is  not  valid.'"  And  so  an  authority  to  a  municipal  corpora- 
tion to  license  lager-beer  saloons  does  not  carry  with  it  the  right 
to  prohibit  the  sale  of  beer  by  the  quart.^  And  what  the  munic- 
ipality cannot  do  directly,  by  a  prohibitory  ordinance,  it  cannot  do 
indirectly,  by  imposing  a  license  fee  or  a  tax  so  high  in  amount 
as  to  be  virtually  equivalent  to  prohibition.  But  in  this  connec- 
tion, the  reasonableness  of  the  sum  charged  must  be  considered  in 
connection  with  the  nature  of  the  business  and  other  pertinent  cir- 
cumstances, and  the  courts  will  not  be  hasty  in  declaring  a  license 
fee  to  be  prohibitive  in  its  nature,  unless  it  is  clearly  and  obviously 
designed  to  prevent  all  persons  from  seeking  licenses.  For  example, 
it  is  said  that  it  cannot  be  assumed  judicially  that  a  city  ordinance 
requiring  the  payment  of  fifty  dollars  every  ninety  days,  for  the  privi- 
lege of  retailing  spirituous  liquors,  is  a  virtual  prohibition  of  the 
sale  of  such  liquors/^ 

On  the  other  hand,  the  terms  of  the  grant  of  power  to  a  munici- 
pality may  be  so  comprehensive  as  to  include  the  authority  necessary 
for  entire  prohibition.  Thus,  if  the  city  has  power  to  license  and 
regulate  retail  liquor-selling,  to  annul  and  revoke  licenses  for  cause 
shown,  to  close  up  retail  establishments  for  such  time  as  may  be 
deemed  necessary,  and  to  prevent  liquor-selling  whenever  deemed 
expedient,  it  is  a  fair  inference  that  it  may  absolutely  prohibit  the 
sale  of  liquor.^  And  where  a  village  board  is  specifically  authorized 
to  "license,  regulate,  and  prohibit"  the  sale  of  intoxicating  liquor, 
they  may,  by  ordinance,  provide  for  the  issuing  of  licenses  in  one 
part  of  the  village  and  prohibit  the  sale  of  liquor  in  another  part,  if 
the  discrimination  as  to  places  be  not  arbitrary  and  unreasonable.^ 

M  Portland  v.  Schmidt,  18  Oreg.  17,  6       «  Ex  parte  Hurl,  49  Cal.  557. 
Pac.  Rep.  221.  re  Jones,  78  Ala.  419. 

»  Cantril  v.  Sainer.  59  Iowa,  26, 12  N.  «  People  v.  Cregier,  (111.  Sup.)  28  N. 
W.  Rep.  758.  B.  Rep.  812. 

M  State  V.  Garon,  50  N.  J.  Law,  858, 18 
AtL  Rep.  26. 
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And  so,  authority  in  the  charter  of  a  city  to  "restrain,  prohibit,  and 
suppress"  dram-shops,  will  sustain  an  ordinance  licensing  such  houses 
and  prescribing  penalties  for  keeping  one  without  a  license.  ''The 
word  *  restrain*  is  not  synonymous  with  *  prohibit'  or  'suppress.' 
It  does  not  contemplate  an  absolute  destruction  of  the  business,  but 
rather  a  placing  it  within  bounds." 

§  228.   Power  Qranted  to  Municipality  cannot  be  Del- 
egated. 

As  a  general  rule,  where  power  is  conferred  upon  a  municipal  cor- 
poration to  regulate  any  calling  or  business,  it  is  without  power  to 
delegate  its  discretionary  authority  to  others,  or  to  any  individual. 
Such  bodies  are  created  to  aid  the  government  in  the  preservation 
of  good  order,  and  to  protect  more  effectually  persons  in  the  partic- 
ular community  from  injuries  and  annoyances  that  cannot  be  so 
readily  guarded  against  by  the  general  laws  of  the  state.  Their  pow- 
ers are  conferred  with  the  intention  that  they  shall  be  exercised  by 
the  body  created,  and  in  the  mode  prescribed.  And  any  departure 
from  such  authority,  or  any  attempt  by  the  body  to  transfer  their 
powers  to  others,  is  unwarranted.  Hence,  if  the  charter  of  a  city 
confers  the  power  to  license  and  regulate  the  sale  of  liquor  upon  the 
city  council,  this  manifestly  intends  that  the  power  shall  be  exercised 
by  the  council  itself,  under  reasonable  and  proper  ordinances,  and 
not  that  they  shall  authorize  an  individual  or  officer  to  grant  or  refuse 
a  license,  or  to  fix  the  amount  which  should  be  paid  for  a  license. 
And  the  council  cannot  delegate  such  power  to  the  mayor."  In  the 
proper  exercise  of  the  charter  power,  the  city  council  should  adopt 
general  ordinances,  prescribing  a  general  rule  by  which  licenses  may 
be  obtained.    They  might,  no  doubt,  prescribe  the  character  of  per- 

Emporia  v.  Volmer,  12  Kans.  622.  regulate,  the  sale  of  liquor.    State  v. 

But  in  New  Jersey,  where  a  certain  Fay.  44  N.  J.  Law,  474. 
town  was  empowered  by  its  charier  to  East  St  Louis  v.  Wehrung,  60  III. 

make  ordlDances  ''to  license,  regulate,  28;  Darling  v.  St  Paul,  19  Minn.  889. 

and  prohibit  inns  and  taverns,  and  to  (Gil.  336;)  In  re  Wilson,  32  Minn.  145, 

prohibit  all  traffic  in  or  sale  of  intoxl-  19  N.  W.  Rep.  723;  City  of  Kinmundy 

eating  drinlLS. "  it  was  held,  that  the  v.  Mahan.  72  111.  462;  State  v.  Kantler, 

power  was  only  to  prohibit,  and  not  to  83  Minn.  69,  21  N.  W.  Rep.  856. 
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sons  who  might  or  might  not  obtain  licenses;  or  they  might,  in  their 
regular  or  called  meetings,  in  sach  manner  as  they  might  ordain» 
grant  such  licenses.  The  ordinance  should  be  of  that  general  char- 
acter that  all  persons  coming  within  its  requirements  should  be  enti- 
tled, by  complying  with  its  provisions,  to  receive  a  license.  And  the 
amount  to  be  paid  should  be  determined  by  ordinance  or  order  of  the 
council,  and  not  left  within  the  discretion  of  a  single  officer  of  the 
city.^  And  on  the  same  principle,  an  ordinance  restricting  the  busi- 
ness of  liquor-selling  to  certain  districts  of  the  city  "to  be  designated 
by  the  mayor/' is  invalid  in  respect  to  the  attempted  restriction.*' 

§  228.   Fewer  ef  Municipality  to  Bequire  liicenses. 

'"The  grant  of  a  license/'  says  Judge  Gooley,  "may  be  made  by  the 
state  directly,  or  it  may  be  made  indirectly  through  one  of  the  munic- 
ipal corporations  of  the  state.  Of  the  indirect  grant,  it  is  to  be 
observed  that  a  municipal  corporation  as  such  has  no  inherent  power 
to  grant  licenses  or  exact  license  fees;  it  must  derive  all  its  authority 
in  this  regard  from  the  state,  and  the  power  must  come  by  direct 
grant  and  cannot  be  taken  by  implication."^  It  follows,  therefore, 
that  if  a  city  or  town  is  not  empowered  by  its  charter,  or  by  a  law  of 
the  state  applicable  to  municipal  corporations,  to  require  a  license  of 
any  person  for  selling  intoxicating  liquor  within  its  limits,  any  attempt 
to  impose  such  a  condition  on  the  business  is  unauthorized  and 
nugatory,  since  the  necessary  power  could  be  derived  from  no  other 
source.®  But  on  the  other  hand,  if  adequate  authority  is  granted 
to  the  municipality,  it  may  undoubtedly  provide  for  the  issuing  of 
licenses  to  suitable  persons,  and  prohibit,  under  penalties,  the  sale  of 
liquor  by  unlicensed  persons ;  and  an  ordinance  intended  to  effect 
these  objects  is  not  open  to  objection  as  being  in  restraint  of  trade, 
nor  as  depriving  the  citizen  of  his  liberty,  rights,  or  property.^"  The 

w  East  St.  Louis  v.  Wehrung,  50  111.  Ind.  449;  Steinmetz  v.  Versailles,  Id. 

28.  249;  Martinsville  v.  Frieze,  33  Ind.  507. 

67  State  V.  Kantler,  88  Minn.  69,  31  N.  City  of  Rochester  v.  Upman,  19 

W.  Rep.  856.  Minn.  108.  (Gil.  78;)  Lawrenceburg  v. 

«Cooley.  Taxation.  597.  Wuest,  16  Ind.  337;  Cheny  v.  Shelby- 

«Deutschman    v.  Charlestown,  40  ville,  18  Ind.  84;  J^x  ^^arr^  Schneider,  11 

Oreg.  288,  8  Pac  Rep.  289. 
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prohibition  of  the  sale  of  liquors  without  the  required  license  will  be 
valid  and  operative,  notwithstanding  such  sale  is  not  prohibited  by 
the  laws  of  the  state.^  And  conversely,  although  the  statute  may 
make  it  an  offense  to  sell  without  a  license  from  the  state  or  county, 
this  does  not  interfere  with  the  power  of  the  municipality,  if  duly 
authorized,  to  provide  a  license  system  of  its  own,  and  enact  penal- 
ties for  its  violation.^  When  it  is  intended  to  confer  this  power 
upon  a  municipal  corporation,  the  appropriate  word  to  use  in  its  char- 
ter is  without  doubt  the  word  "license."  But  there  are  certain  other 
terms,  frequently  found  in  this  connection,  which,  though  less  directly 
significant  of  the  legislative  intention  to  grant  the  power  in  question, 
have  been  held  sufficient  to  convey  it.  Thus,  it  appears  that  power 
given  to  "restrain  and  prohibit"  the  sale  of  liquor  includes  the  power 
to  license  persons  or  houses  for  such  sale  and  to  impose  a  penalty  for 
pursuing  the  business  without  license.^  And  the  same  consequence 
is  deduced  from  a  grant  of  power  to  ''regulate  or  prohibit"  the  sale 
of  liquor  and  to  "impose  a  tax  on  such  sale."^^  And  power  given  to 
a  municipality  either  to  ''tax"  or  to  "restrain"  such  sale  is  held  to 
carry  with  it  the  authority  to  grant  licenses  therefor.^  As  to  the 
power  of  a  municipality,  under  such  a  grant  of  authority,  to  regulate 
the  sale  of  liquor  at  wholesale,  or  to  fix  the  quantity  which  shall 
determine  the  difference  between  wholesale  and  retail,  there  is  some 
conflict  among  the  authorities.  In  Ulinois,  it  is  held  that  an  ordi- 
nance requiring  a  license  to  legalize  the  sale  of  spirits  or  wine  in 
quantities  of  a  gallon  or  more  at  a  time,  is  authorized  and  valid.^* 
f  ut  in  Minnesota,  where  the  state  law  authorizes  sales  in  quantities 
of  five  gallons  and  upwards  without  license,  it  appears  that  the  ordi- 
nances of  municipalities  must  observe  the  same  distinction,  although 
their  validity,  in  this  respect,  cannot  be  questioned  by  one  who  is 


7»  city  of  Burlington  v.  Kellar,  18 
Iowa.  59. 

wcity  of  Elk  Point  v.  Vaughn.  1 
Dak.  118.  46  N.  W.  Rep.  577;  Slate  v. 
Pfeifer,  2Q  Minn.  175.  2  N.  W.  Rep.  474; 
8tate  V.  FleckcDStein.  26  Minn.  177,  3 
N.  W.  Rep.  475. 

7>St.  Louis  V.  Smith.  2  Mo.  118;  Em- 
poria y.  Volmer,  12  Eans.  6221 


7*  Keokuk  t.  Dressell.  47  Iowa.  697. 
But  compare  Burlington  v.  Bumgard* 
ner,  42  Iowa,  678. 

"Town  of  Mt  Carinel  v.  Wabash  Co., 
60  111.  69. 

7<Ammon  t.  Chicago,  26  111.  App. 
641;  Dennehj  y.  Chicago,  120  Ul  627, 
12  N.  £.  Rep.  227. 
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proceeded  against  for  an  unlicensed  sale  in  a  quantity  below  that 
limit.^  The  power  of  a  municipal  corporation  to  regulate  the  liquor 
traffic,  being  a  branch  of  the  police  power,  extends  no  further  than  is 
necessary  for  the  protection  of  the  particular  community.  But  a 
licensing  ordinance  is  effective  as  against  one  selling  liquor  within 
the  territorial  jurisdiction  of  the  municipality,  though  outside  its  cor- 
porate limits,  and  though  the  seller  himself  is  a  resident  of  another 
township.^^  Where  a  municipality  has  power  to  provide  for  a  sys- 
tem of  licenses,  it  has  also,  by  necessary  implication,  the  power  to 
make  such  provisions  as  will  tend  to  restrict  the  grant  of  licenses  to 
persons  who  are  suitable  to  be  intrusted  with  the  privilege,  and  to 
secure  the  lawful  and  orderly  conduct  of  the  business.  Thus,  it  may 
require  the  applicant  for  a  license  to  ''produce  the  written  recommen- 
dation of  four  of  his  nearest  neighbors.''^  And  it  may  also  require 
licensees  to  furnish  a  bond.^  And  it  has  power  to  provide  that  the 
sale  of  liquor  without  a  license  shall  be  a  punishable  offense.^^  Finally, 
it  is  to  be  remarked  that  a  oity  ordinance  generally  prohibiting  the 
sale  of  liquor,  under  a  penalty,  will  be  repealed  by  a  later  ordinance 
prohibiting  its  sale  without  a  license*^ 

§  230.   Power  to  Exact  Ldcense  Fees. 

If  a  municipal  corporation,  by  its  charter  or  a'  general  law,  is 
invested  with  power  to  require  liquor-dealers  to  take  out  a  license, 
it  also  has  the  authority  to  require  the  payment  of  a  fee  for  the  priv- 
ilege, and  to  fix  the  amount  of  the  same  witbin  reasonable  limits."'. 
But  if  the  sum  chargeable  for  license  fees  is  not  left  to  the  discretion 


"State  V.  Priester,  43  Minn.  878.  45 
:N.  W.  Rep.  712. 

7*Emerich  v.  Indianapolis,  118  Ind. 
279.  20  N.  E.  Rep.  795. 

79  Whitten  v.  Covington.  43  Ga.  421. 
IVhere  the  privilege  is  restricted  to 
male  inhabitants  of  the  state,  a  person 
answering  that  description,  being  pros- 
ecuted for  selling  without  license,  can- 
not complain  that  an  unjust  discrimina- 
lion  is  made  against  women  and  non- 
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residents.  Wagner  v.  Garrett,  118  Ind. 
114.  20  N.  E.  Rep.  706. 

so  Ex  parte  Schneider,  11  Oreg.  288.  8 
Pac.  Rep.  289. 

«  Schweitzer  v.  Liberty,  82  Mo.  309. 

82  Barton  v.  Gadsden.  79  Ala.  495. 

83 Portland  v.  Schmidt.  13  Oreg.  17,  6 
Pac.  Rep.  221;  In  re  Stuart,  61  Cal.  374; 
Ex  parte  Wolters,  65  Cal.  269,  3  Pac. 
Rep.  894. 
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of  the  municipal  authorities,  but  is  regulated,  in  respect  to  its  maxi- 
mum amount,  by  the  provisions  of  the  charter  or  statute,  it  is  plain 
that  the  corporation  cannot  act  in  excess  of  its  authority,  and  an 
ordinance  attempting  to  impose  a  higher  license  fee  than  the  munic- 
ipality had  lawful  power  to  exact  would  be  invalid.^  Further,  the 
mode  of  fixing  or  estimating  the  amount  chargeable  must  follow  the 
terms  of  the  grant  of  power.  To  illustrate,  where  a  city  is  empow- 
ered to  exact  license  fees  "from  each  brewer  or  distiller,  not  less  than 
$50,  nor  more  than  $500,"  and  to  ''grade,  class,  and  fix  the  rate  of 
license  within  the  minimum  and  maximum  amounts  designated," 
and  it  passes  an  ordinance  requiring  brewers  to  pay  "one-tenth  of 
one  per  cent,  on  the  amount  of  liquor  manufactured,"  with  a  proviso 
that  each  brewer  shall  be  required  to  pay  at  least  $15  per  annum, 
such  ordinance  is  unauthorized  and  invalid,  by  reason  of  its  want  of 
conformity  to  the  statutory  grant  of  power."*  As  a  rule,  the  confer- 
ring upon  a  municipal  corporation  of  the  power  to  license  the  sale  of 
liquor,  does  not  contemplate  the  employment  of  this  species  of  taxa- 
tion as  a  means  of  raising  revenue,  but  only  as  a  police  regulation 
for  the  protection  of  the  good  order  and  public  interests  of  the  commu- 
nity. But  a  provision  in  a  city  charter  giving  the  common  council 
power  to  regulate  the  sale  of  liquors,  and  to  fix  the  amount  to  be  paid 
for  licenses,  and  directing  that  the  money  received  for  licenses  shall 
be  paid  to  the  treasurer  for  the  use  of  the  city,  is  held  to  confer  the 
taxing  power  for  revenue  purposes.^  An  ordinance  raising  the 
amount  of  the  license  fee  is  not  retroactive  in  declaring  that  all  sales 
made  thereafter  without  the  payment  of  the  additional  fee  are  ille- 
gal.^ Further,  the  power  to  impose  a  license  fee  includes  the  power 
to  provide  for  its  collection,  as  by  designating  the  person  to  whom 


"Drew  Co.  v.  Bennett,  43  Ark.  364; 
State  V.  Chase.  33  La.  Ann.  287.  Where 
cities  were  authorized  to  demand  a 
license  fee  for  the  sale  of  intoxicating 
liquors  of  not  more  than  |2oO,  and  a 
city  ordinance  provided  for  a  license 
fee  of  liioO.  and  for  a  fee  of  |1  to  the 
clerk  is8uint(  the  same,  hffd,  that  one 
who  refused  to  take  out  a  license,  and 
continued  to  sell,  in  violation  of  the 


ordinance,  would  not  be  heard  to  com- 
plain that  the  fee  of  $1  was  in  excess 
of  the  authority  granted  to  the  city. 
Moore  v.  Indianapolis,  IdO  Ind.  483.  22 
N.  E.  Rep.  424. 

»Kniper  v.  LouisTilIe.  7  Bash.  599. 

estate  V.  Plainfleld.  44  N.  J.  Law. 

iia 

07  Moore  v.  Indianapolis,  120  Ind.  488, 
22  N.  £.  Rep.  424. 
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Bach  fees  shall  be  paid.^  And  an  ordinance  requiring  the  payment 
of  a  license  fee  every  ninety  days,  for  the  privilege  of  selling  liquor, 
is  not  unreasonable  or  unconstitutional.^  Bat  the  power  of  a  oity  to 
license  and  collect  license  charges  being  a  delegated  police  power,  the 
legislature  retains  the  power  to  so  amend  its  charter  as  to  divert  a 
part  of  such  license  charges  into  the  treasury  of  the  county.*^ 

§  23L   liimitatlon  of  Municipal  Power  as  to  Amount  of 

Fee  Chargeable. 

As  a  general  rule,  a  grant  of  power  to  a  municipal  oorporation  to 
license  trades  or  pursuits  for  police  purposes  only,  must  be  exercised 
as  a  means  of  regulation  alone,  and  cannot  be  converted  into  a 
source  of  revenue.  But  a  license  for  regulation,  in  such  sum  as  may 
be  reasonably  necessary  to  promote  the  legitimate  objects  of  the 
police  power  (which  includes  the  protection  of  the  lives,  health,  and 
property  of  citizens,  the  preservation  of  the  public  morals,  and  the 
maintenance  of  the  peace  and  good  order  of  the  community)  in  the 
district  in  which  the  ordinance  is  designed  to  operate,  will  be  held  an 
exercise  of  the  police  power  and  not  of  the  power  of  taxation.  In 
determining  whether  the  ordinance  is  to  be  construed  as  an  exercise 
of  one  or  the  other  of  these  powers,  the  amount  required  as  the  price 
of  a  license  is  material.  And  it  is  material  also  in  determining 
whether  the  ordinance  is  intended  for  regulation  only,  or  is  so  exor- 
bitant as  to  be  virtually  prohibitive  and  therefore  ultra  vires.  In  the 
case  of  useful  trades  or  employments,  and  a  fortiori  in  the  case  of 
such  as  are  noxious  or  dangerous,  the  amount  exacted  for  a  license, 
in  the  exercise  merely  of  the  police  power,  and  designed  for  regula- 
tion only,  is  not  to  be  confined  to  the  expense  of  issuing  the  license, 
but  a  reasonable  compensation  may  be  charged  for  the  additional 
expense  of  municipal  supervision  over  the  particular  business  or 
vocation  at  the  place  where  it  is  licensed;  and  the  courts  will  not 
scrutinize  the  amount  too  narrowly,  with  the  view  of  adjudging  it  a 
tax  for  revenue.*^    It  is  of  course  impossible  to  state  any  precise 

»Bx  parte  Lawrence,  69  Cal.  608,  11       w-winona  v.  Whipple.  24  Minn.  61. 
Pac.  Rep.  217.  "Van  Hook  v.  Selma.  70  Ala.  361; 

»  Ex  parte  Hurl,  49  Cal.  557.  Cooley.  Const.  Lim.  201. 
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amount  beyond  which  a  license  fee  would  be  regarded,  in  all  instances, 
as  entering  the  field  of  taxation  for  revenae.  This  mast  be  deter- 
mined, in  each  case,  with  reference  to  the  population,  character,  and 
peculiar  circumstances  of  the  municipality,  and  the  general  policy  of 
the  state  with  reference  to  its  liquor  legislation.  In  several  states, 
it  is  held  that  an  ordinance  fixing  the  fee  for  a  retail  liquor-dealer's 
license  at  $500,  or  less,  is  not  unreasonable  or  objectionably  pro- 
hibitory.^ But  it  has  been  ruled  that  a  fee  of  $1000  is  too  great  to 
be  merely  designed  as  a  regulation,  and  amounts  in  effect  to  prohi- 
bition.** 

§  232.   Differential  and  Discriminating  Bates. 

That  the  fee  for  a  liquor  license  is  not  the  same  in  amount  in  all 
the  municipalities  in  a  state  is  not  a  valid  objection  to  a  legislative 
grant  of  power  to  a  city  to  exact  license  fees,  or  to  an  ordinance 
putting  such  power  into  operation.  For  although  taxes  must  be 
oniform  throughout  the  city  levying  them,  they  need  not  be  the 
same  throughout  different  cities.^  And  it  is  also  settled  that  a  city 
cannot  be  required  to  tax  all  avocations  or  pursuits  alike,  but  may 
discriminate  against  such  as  are  hurtful  or  dangerous  to  the  com- 
munity, by  subjecting  them  to  the  payment  of  a  larger  license  fee 
than  is  required  of  others.^  On  similar  principles,  a  county  ordinance 
regulating  the  licensing  of  the  liquor  traffic,  is  not  invalid  because 
it  fixes  a  less  rate  for  selling  at  a  wayside  tavern  or  watering-place 
than  in  a  village  or  city.^  Furthermore,  within  the  same  city,  the 
ordinance  may  properly  impose  different  rates  according  to  the 
locality  in  which  the  licensed  shop  is  situated,  provided  it  does  not 
discriminate  between  persons.  That  is,  it  may  be  differential  in  its 
character,  based  upon  the  relative  advantages  of  locality,  if  it  does 
not  discriminate  as  between  persons  having  equal  facilities  for  profit.^ 

»*Perdue  v.  Ellis,  18  Ga.  586;  Sweet  of  Columbia  v.  Beasly,  1  Humph.  282. 

T.  Wabash,  41  Ind.  7;  Wiley  v.  Owens,  84  Am.  Dec.  646. 

89  Ind.  429;  City  of  Elk  Point  V.Vaughn,  ••Amador  Co.  v.  Kennedy,  70  CaL 

1  Dak.  113.  46  N.  W.  Rep.  577.  458.  11  Pac.  Rep.  757. 

M  Ex  parte  Burnett,  30  Ala.  461.  ^  East  St  Louli  v.  Wehrung.  46  Dl. 

M  Wiley  V.  Owens.  39  Ind.  429.  892. 

^Ex  parte  Hurl,  49  Cal.  557;  Mayor 
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And  in  PennsylTania,  it  is  held  that  a  city  ordinance  dividing:  liquor- 
dealers  into  different  olasses*  according  to  the  amount  of  their  sales, 
and  imposing  a  lioense  tax  Tarying  in  amount  according  to  the  class, 
is  not  in  conflict  with  the  pronsion  of  the  state  constitution  that 
"all  taxes  shall  be  uniform  upon  the  same  dass  of  subjects. "  So  in 
Kansas,  under  the  statutes,  there  is  a  difference  between  druggists 
who  have  permits  to  sell  intoxicating  liquors  and  those  who  have 
not;  and  therefore  a  city  may  levy  a  higher  license  tax  on  those  of 
the  former  class  than  on  those  of  the  latter.** 

§  88&  Vrovidtng  for  BeTOoatlon  of  lioenae. 

Where  power  is  conferred  upon  a  municipal  corporation  to  prohibit 
entirely  the  sale  of  intoxicating  liquors,  or  to  regulate  or  license  the 
same,  at  discretion,  it  may  grant  the  privilege  of  selling  such  liq- 
uors on  such  terms  and  conditions  as  it  may  see  fit  to  impose,  and  it 
has  ample  power  to  provide,  as  a  condition,  that  a  license  granted 
shall  be  snbject  to  revocation  on  the  violation  of  any  of  the  statutes 
or  ordinanoes  regulating  the  iraflBc.^  And  where  the  grant  of  power 
to  the  municipality  contains  a  provision  to  the  effect  that  no  license 
shall  be  granted  for  a  less  term  than  one  year,  this  does  not  deprive 
the  municipal  authorities  of  the  right,  in  the  exercise  of  their  power 
of  regulation,  to  revoke  a  license  before  the  expiration  of  the  year 
for  which  it  was  issued.^  In  Florida,  however,  an  act  was  held 
unconstitutional  which  attempted  to  invest  the  boards  of  county 
commissioners  with  judicial  power  to  hear,  try,  and  determine  com- 
plaints against  holders  of  licenses,  and  to  impose  penalties  by  revok- 

GroM  V.  Allantown.  ISS  Pa.  8t  819»  mated  by  the  volama  of  the  annual 

19  AU.  Rap.  989.   In  thii  caaa  it  was  lalai.   A  tax  of  thii  character,  graded 

■aid:  *It  it  argued  here  that  the  grad-  in  the  tame  way.  for  state  purposes,  has 

ing  of  the  license  tax  according  to  the  been  levied  and  collected  for  many 

amount  of  the  annual  gross  sales  is  years." 

illegal,  because  it  is  not  uniform,  (that  mtuIIoss  v.  Sedan.  81  Eans.165, 1  Paa 

all  liquor-sellers  should  be  required  to  Rep.  285. 

pay  the  same  amount.)  and  that,  by  ^Scbwuchow     Chicago.  68  111.  444; 

making  the  amount  of  sales  a  basis,  it  Sprayberry  t.  Atlanta.  (Ga.)  18  S.  £. 

is.  in  effect,  an  income  tax.    But  this  Rep.  197;  State  t.  Rouch.  (Ohio.)  25  N. 

is  not  a  taxing  of  the  person  of  the  £.  Rep.  59. 

liquor-seller,  but  of  his  property,  esti-  State  v.  Dwyer,  21  Minn.  512. 
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ing  licenses,  on  the  ground  that  it  was  an  attempt  to  oreate  courts 
not  authorized  by  the  constitution.^^ 

§  234.   Ordinances  Regulating  Sale  of  Liquor. 

When  a  municipal  corporation  is  invested  with  power  to  license 
or  regulate  the  sale  of  intoxicating  liquors,  it  has  the  implied  author- 
ity to  make  all  such  ordinances  as  may  be  necessary  to  make  the 
grant  of  power  effectual,  and  to  accomplish  the  ends  of  municipal 
good  order  and  public  security  intrusted  to  its  care.  Thus,  as  a 
necessary  incident  to  the  power  to  license  the  traffic,  it  possesses  the 
power  to  prohibit  the  bartering  or  giving  away  of  liquor  without  a 
license.^^  So  a  city  ordinance  regulating  the  sale  of  unfermented 
cider,  by  prohibiting  its  sale  in  less  quantities  than  a  gallon,  and 
forbidding  the  drinking  of  the  same  at  the  place  of  sale,  violates  no 
private  right,  and  is  not  an  unreasonable  restraint  of  trade.^^  So 
also,  the  municipality  may  lawfully  adopt  an  ordinance  prohibiting 
the  sale  or  gift  of  intoxicating  liquors  to  an  habitual  drunkard.^^ 
And  it  may  make  reasonable  regulations  as  to  where  the  sale  of 
liquor  may  be  carried  on,  e.  g.,  within  what  parts,  districts,  or  pre- 
cincts of  the  city.^^  And  power  to  license  places  for  the  sale  of 
liquor  justifies  an  ordinance  which  forbids  such  sale  in  unlicensed 
places.^^  It  is  also  held  that  a  city  may  provide  that  no  liquor  shall 
be  used  or  kept  in  any  refreshment  saloon  or  restaurant  within  the 
city  for  any  purpose  wbatever.^^  As  to  the  persons  who  may  be 
accorded  the  privilege,  and  the  purposes  for  which  they  may  exercise 
it,  the  municipality  has  also  a  proper  measure  of  discretion.  Thus, 
an  ordinance  prohibiting  druggists  from  selling  liquor  except  for 
medicinal  purposes,  is  within  a  granted  charter  power  to  license, 
regulate,  or  restrain,  and  is  not  unreasonably  oppressive  or  against 
public  policy.'^    But  on  the  other  hand,  a  grant  of  authority  to  pro- 

Instate  V.  Brown.  19  Fla.  568.  ^^In  re  Wilson,  83  MIdd.  145.  19  N. 

Vinson  v.  Monticello,  118  Ind.  103,  W.  Rep.  723. 

19  N.  E.  Hep.  734.  w  sute  v.  Beverly.  45  N.  J.  Law,  288. 

Lawrence  v.  Monroe,  44  Kans.  607,  J«  State  v.  Clark.  28  N.  H.  176. 

24  Pac.  Rep.  1113.  i»  Provo  City  t.  ShurUiflf.  4  UUh,  15, 

i«  Wood3  V.  Prineville,  19  Oreg.  108,  5  Pac.  Rep.  802. 
23  Pac.  Rep.  880. 
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hibit  tippIing-honaeB  or  dram-shops  does  not  empower  the  town  to 
forbid  sales  in  any  quantity  or  for  any  parposes  except  medicinal 
and  mechanical  parposes.^*  As  to  the  practice  and  procedure  before 
the  municipal  tribunals,  in  cases  of  violations  of  such  ordinances,  the 
corporation  may  make  such  regulations  as  it  may  deem  expedient, 
provided  that  they  are  not  inconsistent  with  the  laws  of  the  state.^" 

I  286.   Ordinance  Flrohibiting  Sale  on  Sunday. 

When  a  municipal  corporation  is  invested  with  power  to  regulate 
and  license  the  sale  of  intoxicating  liquors,  and  to  provide  by  ordi- 
nance for  the  peace,  good  order,  and  security  of  the  community,  it 
has  unquestionably  the  power  to  command  that  all  bar-rooms  and 
drinking-saloons  within  its  limits  shall  be  closed  on  Sunday,  and  to 
prohibit,  under  penalties,  the  sale  of  liquor  on  that  day."'  Nor  is 
it  necessary  that  the  ordinance  should  except  from  its  operation  cases 
of  necessity,  charity,  or  conscientious  observance  of  the  seventh  day 
of  the  week.^  But  where  the  law  of  the  state  authorizes  the  sale 
of  liquor,  by  licensed  innkeepers,  to  lodgers  and  lawful  travelers  on 
Sunday,  a  city  ordinance  which  prohibits  such  sales,  as  between  such 
persons  is,  to  that  extent,  unauthorized  and  invalid  by  reason  of  its 
conflict  with  the  statute."^  Whether  the  same  act  of  sale  may  con- 
stitute an  offense  against  both  a  statute  and  a  municipal  ordinance, 
each  directed  against  selling  on  Sunday,  or  whether  the  ordinance 
would  be  nugatory  where  the  subject  was  already  provided  for  by  the 
state  law,  is  not  entirely  clear  upon  the  authorities."^  No  doubt 
much  would  depend  upon  the  language  of  the  statute,  as  showing  its 
degree  of  comprehensiveness,  and  the  terms  of  the  grant  of  power  to 
the  municipality. 

"•StrauM  T.  Pontiac,  40  III  801.  i»Piqua  v.  Zimmerlln,  85  Ohio  St 

"iJacktoD  T.  Boyd,  58  Iowa,  586,  5  507. 

N.  W.  Rep.  784.  Wood  v.  Brooklyn.  14  Barb.  425. 

>«8chwochow  V.  Chicago.  68  111.  444;  >»See  City  of  Elk  Point  t.  Vaughn.  1 

Piqua  T.  Zimmerlin.  85  Ohio  St.  507;  Dak.  118.  46  N.  W.  Rep.  577;  People  v. 

Nathvilla  v.  Linck,  18  Lea.  499;  Gabel  Furman.  (Mich.)  48  N.  W.  Rep.  169;  E» 

Houiton.  29  Tex.  885;  Minden     Sil-  parU  Peacock,  25  Fla.  478, 6  South.  Rap. 

▼eratein.  86  La.  Add.  912;  Megowao  T.  478. 
CooiDi.,  2  Mete.  (Ky.)  8. 
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S  236.   Fresciibing  Hours  of  Closing  Saloons. 

In  the  exercise  of  its  police  power  for  the  protection  of  the  public 
peace  and  tranquillity,  and  of  its  power  to  regulate  the  liquor  traffic, 
a  municipal  corporation  may  lawfully  provide  that  all  licensed  houses 
shall  close  their  doors  and  cease  doing  business  at  a  proper  and  rea- 
sonable hour  of  the  evening.  What  hour  may  be  designated, — keep- 
ing in  view  both  the  right  of  the  citizens  to  protection  against  noctur- 
nal disturbances  and  the  right  of  the  licensed  vendor  to  ply  his  voca- 
tion without  unreasonable  hindrance, — is  a  question  that  cannot  be 
determined  arbitrarily,  but  must  depend,  in  some  measure  at  least, 
upon  the  character,  population,  and  habits  of  the  particular  com- 
munity. A  regulation  which  would  be  reasonable  and  proper  in  a 
village  of  farmers  might  be  quite  the  reverse  in  a  populous  city. 
Ordinances  have  been  held  valid  which  required  saloons  to  be  closed 
at  eleven  o'clock  at  night,^^*  or  at  ten  o'clock,^*^  or  even  at  nine 
o'clock."^  But  on  the  other  hand,  an  ordinance  forbidding  licensed 
retailers  to  sell  between  the  hours  of  sii  in  the  evening  and  six  in  the 
morning  has  been  thought  unreasonable  and  invalid.'"  And  so  an 
ordinance  requiring  all  such  persons  to  close  their  doors  and  cease 
selling  whenever  '*any  denomination  of  Christian  people  are  holding 
divine  service"  anywhere  in  the  town,  is  not  validJ*^  And  in  another 
case,  where  the  board  of  police  commissioners  of  a  city  were  author- 
ized to  order  the  closing  of  all  drinking-saloons  "temporarily,''  when- 
ever, in  their  judgment,  the  public  peace  required  it,  and  they  issued 
an  order  that  drinking-saloons  "be  so  temporarily  closed  until  further 
notice,"  it  was  held  that,  although  the  legislature  could  lawfully  con- 
fer the  power  it  had  granted,  yet  the  board  had  authority  only  to 


"•Decker  v.  Sargeant,  125  Ind.  404,25 
N.  E.  Rep.  458. 

"^Siate  V.  Washington.  44  N.  J.  Law, 
m,  45  N.  J.  Law.  318.  43  Am.  Rep.  402; 
Ez  parU  Wolf.  14  Nebr.  24,  14  N.  W. 
Rep.  660;  Morris  v.  Rome.  10  Ga.  533;  1 
Dillon,  Munic.  Corp.  ^  400. 

^wjrmith  V.  Knoxville.  3  Head.  245. 

"•Ward  V.  Greeueville,  8  Baxl.  228. 


Said  the  court:  "  We  are  of  opinion  that 
a  prohibition  which  deprives  a  part}'  of 
several  hoars  of  daylight,  in  which  he 
is  forbidden  to  exercise  a  right  con- 
ferred by  the  state,  is  unreasonable  and 
oppressive. "  See,  also,  Grills  v.  Jones- 
boro,  8  Baxt.  247 
isoGilham  v.  WelU,  64  Ga.  192. 
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olose  the  saloons  for  a  short  and  definite  interval,  and  consequently 
the  order  in  question  was  void.^ 

§  237.  Prohibiting  Employment  of  Women  in  Saloons. 

Where  a  municipal  corporation  is  inTested  with  power  to  "regulate" 
bar-rooms  and  drinking-saloons,  it  is  held  to  be  a  reasonable  and 
proper  exercise  of  this  authority  to  prohibit  the  employment  of  women 
in  such  places.^  In  California,  however,  where  the  constitution 
provides  that  no  person  shall  be  disqualified  by  sex  from  pursuing 
any  lawful  vocation,  a  decision  has  been  rendered  that  an  ordinance 
forbidding  the  proprietors  of  drinking-saloons  to  permit  any  female 
to  be  there  after  a  certain  hour  of  the  evening,  is  unconstitutional.^^ 


mSUte  ▼.  Strausi.  49  Md.  288. 
>^  Bergman  v.  Cleveland,  89  Ohio  St 
661. 
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CHAPTER  XL 

LAWS  AGAINST  ADULTERATION  OP  LIQUOR 

g  m   Statutes  Prohibiting  Adulteration. 
289.   Constitutionality  of  Such  Statutes. 

240.  Construction  and  Operation  of  Statutes. 

241.  '  Oath  and  Bond  against  Adulteration. 

§  238.   Statutes  Prohibiting  Adulteration. 

In  many  of  the  states,  laws  have  been  enacted  against  the  adul- 
teration of  liquor,  sold  or  intended  for  sale,  with  any  substance  that 
is  poisonous  in  its  nature  or  deleterious  to  human  health.  Various 
means  have  been  adopted  by  diflFerent  legislatures  to  accomplish  the 
same  end.  In  some  jurisdictions,  the  adulteration  of  liquor  is  made 
a  criminal  offense.  Thus,  in  Massachusetts,  the  statute  is  expressed  in 
the  following  very  specific  terms :  '"Whoever  adulterates,  for  the  pur- 
pose of  sale,  any  liquor  used  or  intended  for  drink,  with  Indian  cockle, 
vitriol,  grains  of  paradise,  opium,  alum,  capsicum,  copperas,  laurel 
water,  logwood,  Brazil  wood,  cochineal,  sugar  of  lead,  or  any  other 
substance  which  is  poisonous  or  injurious  to  health,  and  whoever 
knowingly  sells  any  such  liquor  so  adulterated,  shall  be  punished  by 
imprisonment  in  the  state  prison  not  exceeding  three  years,  and  the 
articles  so  adulterated  shall  be  forfeited."^  A  similar  statute  in 
Connecticut  prohibits  the  manufacture,  sale,  or  keeping  for  sale  of 
any  adulterated  liquors,  under  penalty  of  a  fine  of  not  more  than 
$250.^  In  other  states,  persons  who  receive  licenses  to  sell  intoxi- 
cating liquors  are  required  to  take  an  oath  that  they  will  not  adul- 
terate the  commodities  which  they  offer  for  sale,  and  to  furnish  a 
bond  conditioned  upon  their  due  observance  of  this  obligation.'  In 
others,  it  is  enacted  that  the  impure,  vitiated,  or  adulterated  condi- 
tion of  any  liquors  sold  shall  constitute  a  full  defense  to  an  action 

iPub.  St.  Mass.  1882.  c.  208.  ^  4.  State.  4  Baxt  289;  Sute  V.  Ferguson.  72 

«Gen.  St.  Conn.  1^^8.    3100.  Mo.  297. 

»AcU  Tenn.  1859.  c,  81,  §  4;  Levi  v. 
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for  the  recovery  of  their  price  or  value.^  And  in  still  others,  a  sys- 
tem of  inspection  is  provided,  by  which  it  is  intended  to  detect  and 
condemn  impure  articles  of  this  character. 

§  239.   Coiistitutionality  of  Such  Statutes. 

It  is  a  settled  principle  of  constitutional  law  that  the  legislature  of 
a  state,  in  the  exercise  of  its  police  power,  has  authority  to  enact  rea- 
sonable and  proper  laws  for  the  protection  of  the  public  health.  And 
statutes  intended  to  secure  the  purity  and  wholesomeness  of  food  prod- 
ucts have,  from  the  earliest  times,  been  adjudged  valid.  If,  there- 
fore, the  law-making  body  has  general  police  control  over  the  liquor 
traffic,  and  if  the  use  of  alcoholic  beverages  is  intimately  connected 
with  the  health  of  the  community,  and  if,  further,  the  evils  which 
such  use  engenders  are,  in  a  considerable  degree,  aggravated  by  the 
sale  and  consumption  of  doctored  and  adulterated  articles,  there  is 
no  reasonable  ground  to  question  the  constitutionality  of  the  statutes 
under  consideration.  These  laws  cannot,  in  any  proper  sense,  be  said 
to  deprive  the  citizen  of  his  liberty  or  property  without  due  process 
of  law,  unless  their  restrictions  are  so  unreasonable  and  oppressive 
as  to  be  palpably  in  excess  of  the  exigencies  of  the  occasion.* 

§  S40.   OonstructiLon  and  Operation  of  Statutes. 

The  laws  against  adulteration,  it  is  held,  are  intended  to  reach 
spirituous  liquors  containing  poisonous  or  deleterious  ingredients,  and 
prevent  the  sale  of  them,  whether  those  ingredients  were  added  to 
pure  liquors,  or  were  used  in  compounding  an  imitation,  or  were 
added  to  the  imitation.  And  it  is  not  necessary  to  a  conviction,  under 
their  penal  provisions,  that  it  should  be  proved  that  the  defendant 
knew  that  the  liquor  was  adulterated.^  But  in  Pennsylvania,  where 
the  statute  provides  that,  in  all  actions  for  the  price  or  value  of  liq- 
uor sold,  the  fact  that  it  was  impure,  vitiated,  or  adulterated  shall 
constitute  a  good  and  sufficient  defense,  it  is  held  that  this  applies 

«Act  Penna.  Mar.  29,  1860.  «  State  v.  Stanton,  87  Conn.  421. 

^Ex  parUs  Kohler.  74  Cal.  38,  15  Paa 
Rep.  486. 
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only  in  those  oases  where  the  quality  or  value  of  such  liquor  has  been 
impaired  by  the  impurity  or  adulteration.'  In  California,  there  is  a 
statute  providing  that  "it  is  desired  and  required  that  all  and  every 
grower,  manufacturer,  trader,  holder,  or  bottler  of  California,  when 
selling  or  putting  up  for  sale  any  California  wine,  •  •  •  shall 
plainly  stencil,  brand,  or  have  printed  where  it  will  be  plainly  seen, 
— ^first,  'Pure  California  Wine,'  and  secondly,  his  name,  or  the  firm's 
name,  as  the  ease  may  be,  on  label  of  bottle  or  package."  It  is  held 
that  this  law  is  merely  directory,  and  no  punishment  can  be  inflicted 
for  selling  pure  California  wine  without  such  label  or  brand,  or  the 
label  furnished  by  the  state.* 


§  241.   Oath  and  Bond  against  Adulteration. 

In  some  of  the  states,  as  already  remarked,  persons  dealing  in  the 
sale  of  liquor  are  required  by  statute  to  take  an  oath  and  furnish  a 
bond  against  the  adulteration  of  their  commodities.  It  is  held  that 
these  provisions  apply  to  druggists.  They  cannot  lawfully  sell  liq- 
uor, even  upon  a  physician's  prescription,  without  taking  the  stat- 
utory oath  not  to  adulterate.*  And  they  are  not  exempted  from  giv- 
ing the  statutory  l^ond,  notwithstanding  the  fact  that,  by  another  sec- 
tion of  the  same  statute,  they  are  permitted  to  mix  or  adulterate 
liquors  in  compounding  medicines  or  preparations  for  mechanical 
uses.'^  It  is  also  considered  that  statutory  requirements  of  this  char- 
acter should  be  closely  complied  with.  For  example,  where  the  law 
requires  a  liquor-seller  to  take  an  oath  not  to  "mix  or  adulterate 
with  any  substance  whatever,"  it  is  not  a  sufficient  compliance  with 
this  provision  if  he  takes  an  oath  not  to  '*mix  or  adulterate  with 
any  poisonous  substance  whatever.""  These  statutes  are  not  to  be 
considered  as  repealed  by  a  later  act  providing  for  the  inspection  of 
liquors  offered  for  sale.^'  But  where  a  sale  of  liquor  is  made  after 
the  enactment  of  an  inspection  law,  but  before  an  inspector  is 


^Clohessy  v.  Roedelheim.  W  Pa.  8t 
56. 

8  Ex  parU  Eohler,  74  Cal.  88, 15  Paa 
Rep.  486. 


•  Newman  v.  State,  7  Lea,  617. 
M Stale  V.  Ferguson,  72  Mo.  297. 
"Hallv.  State,  9Lea.  574. 
Instate     Martin.  8  Heitk.  487. 
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appointed  and  qualified  for  the  partioolar  ooanty  or  dietriot,  the  omis- 
Bion  to  have  the  liquor  inspeoted  will  not  preclude  the  vendor  from 
reoovering  the  agreed  price,  in  an  action  for  that  parpoBe,  where  it  is 
not  shown  that  the  liquor  was  impure  or  adulterated.^* 
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§  242.   Property  in  Intoxicating  Liquors. 

Althoagb  intoxicating  liquors,  by  reason  of  the  evils  attending  their 
misase  or  excessive  use,  are  regarded  as  proper  subjects  for  close 
police  surveillance,  and  are  put  under  the  ban  of  the  law  whenever 
owned,  kept,  or  transferred  for  any  illegal  purpose,  it  does  not  follow 
that  they  are  incapable  of  being  lawfully  held  in  possession,  or  that 
they  are  not  subjects  over  which  ownership  can  be  exercised.  On  the 
contrary,  such  liquors,  when  not  held  under  circumstances  to  consti- 
tute their  possession  a  nuisance  or  a  penal  offense,  are  property, 
and  are  entitled  to  protection  as  such.^  Even  in  a  state  where  a  gen- 
eral prohibitory  liquor  law  exists,  it  is  possible  to  own  and  possess 
intoxicating  liquors  lawfully.  For  a  person  may  have  purchased  such 
property  outside  the  state,  intending  it  for  his  private  consumption, 
or  he  may  have  bought  it  from  an  authorized  agent  within  the  state 
for  medicinal  or  mechanical  purposes.  Hence,  if  the  liquor  was  pur- 
chased in  another  state,  the  owner  may  maintain  an  action  against 
a  common  carrier  who  was  bringing  it  to  him,  and  by  whose  fault  or 
negligence  it  was  lost  or  destroyed.  And  in  such  action  the  plaintiff 
is  not  bound,  as  against  the  defendant,  to  show  the  lawfulness  of  his 
ownership.  For  the  presumption  against  his  lawful  ownership  for  a 
proper  use  could  not  arise  while  the  liquor  was  in  transit,  or  until  it 
had  reached  his  hands.  But  if  the  carrier  would  defend  on  the  ground 
that  the  liquor  was  held  for  an  unlawful  purpose,  the  burden  is  on 
him  to  show  that  the  ownership  existed  under  such  circumstances  as 
to  constitute  the  liquor  a  nuisance.^  On  similar  principles,  it  is  held 
that  liquors  of  domestic  manufacture,  if  not  kept  for  illegal  sale,  are 
subject  to  taxation  like  any  other  species  of  property.^  And  it  is  no 
defense  to  an  action  by  one  partner  against  another  for  conversion  of 


1  Brown  v.  Perkins,  12  Gray.  89. 

^Bowen  v.  Hale.  4  Iowa,  430.  In  a 
later  decision  in  the  same  state,  (Som- 
mer  v.  Gate,  22  Iowa,  585.)  it  was  held 
that  the  plaintiff  must  allege  and  prove 
that  he  owned  or  possessed  the  liquor 
with  lawful  intent  and  not  for  the  pur- 
pose of  sale.   The  court  said  that  '*this 
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precise  question"  was  not  presented  or 
determined  in  Bowen  v.  Hale.  But  it  is 
difficult  to  escape  the  conclusion  that  it 
tra«  in  volved  in  that  case  and  was  rightly 
determined.  The  later  decision  is  not 
so  satisfactory  or  so  well  supported  by 
principle. 
3  Dunbar  v.  Boston,  101  Mass.  817. 
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partnership  property  that  the  firm  were  unlawfully  engaged  in  sell- 
ing intoxicating  liquors.^ 

§  243.   Liquor  is  a  Subject  of  Larceny. 

From  the  conception  of  intoxicating  liquor  as  property,  it  follows 
that  it  is  a  subject  in  respect  to  which  larceny  may  be  committed. 
And  the  authorities  hold  that  it  is  not  a  good  defense  to  an  indict- 
ment for  stealing  such  liquor,  that  the  same  was  bought,  kept,  owned, 
or  intended  for  sale,  in  violation  -  of  law."  ''It  is  a  principle  or  rule 
of  property,  as  old  as  the  common  law  itself,  that  the  possession  of 
one  is  good  against  all  others  who  cannot  show  a  better  right  of  pos- 
session. Hence  he  who  steals  a  stolen  article  of  property  from  a 
thief  may  be  himself  convicted,  notwithstanding  the  criminality  of 
the  possession  by  his  immediate  predecessor  in  crime."*  And  it  is 
laid  down  that  whatever  is  produced  by  wrong  is  the  subject  of  lar- 
ceny, the  same  as  the  products  of  right.^  A  fortiori,  money  received 
for  intoxicating  liquors,  sold  contrary  to  the  inhibitions  of  a  penal 
statute,  may  be  stolen  with  the  same  consequences  as  any  other 
money.* 

§  244.   Action  for  Wrongful  Taking  or  Conversion  of 

Liquor. 

We  have  seen  that  intoxicating  liquor,  when  not  kept  for  an 
unlawful  purpose,  has  the  character  of  property;  and  that  the  title 
of  the  holder  must  prevail  against  any  person  who  cannot  show  a 
better  right  to  the  possession.  It  follows  that  the  wrongful  taking  of 
liquor  from  the  possession  of  a  person  who  is  not  holding  it  in  viola- 
tion of  law  is  a  tort,  and  the  person  injured  may  maintain  an  action 
against  the  wrong-doer.*  Thus,  in  the  absence  of  a  statute  to  the 
contrary,  if  liquor  belonging  to  one  person  is  seized  under  an  execu- 

*  Howe  V.  Jolly,  (Miss.)  8  South.  Rep.  P.  C.  607;  Ward  v.  People.  8  Hill,  (N. 

513.  Y.)809. 
6  Comm.  V.  Coffee.  9  Gray.  139;  State       '2  Bishop,  Grim.  Law.  §  690. 
May.  20  Iowa.  305.  •Comm.     Rourke,  10  Cush.  897. 

•State  V.  May,  supra,  citing  1  Hale,       •Harrison  T.  Nicbolt,  81  Vt  709. 
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tion  against  another  person,  the  owner  may  properly  replevy  and 
recover  it  from  the  possession  of  the  officer.^^  And  where  a  statute 
prohibits  the  maintenance  of  suits  upon  contracts  made  for  liquor 
illegally  sold,  this  will  not  be  construed  to  prohibit  actions  of  trover 
for  the  unlawful  taking  and  conversion  of  such  liquor,  even  though 
the  plaintiff  founds  his  possession  on  a  purchase  which  was  in  viola- 
tion of  law.^^  So  intoxicating  liquors  purchased  for  a  lawful  pur- 
pose are  not  liable  to  attachment  in  the  hands  of  the  purchaser  at 
the  suit  of  a  creditor  of  the  seller."  But  a  vendor,  who  has  sold 
liquor  in  violation  of  law,  cannot  maintain  replevin  against  attach- 
ing creditors  of  the  vendee,  or  the  sheriff  executing  the  process,  to 
recover  possession  thereof,  on  the  ground  that,  the  sale  being  void, 
he  is  entitled  to  such  possession.  For  courts  will  not  assist  parties 
to  regain  what  they  have  parted  with  for  an  illegal  purpose,  and  the 
same  principle  obtains  where  they  seek  to  recover  what  they  sold  in 
violation  of  law.  In  pari  delicto  melior  est  conditio  possidentis.^^  And 
the  owner  of  liquors  seized  by  virtue  of  a  warrant  in  due  form  against 
him,  under  the  search  and  seizure  law,  cannot  replevy  them  from 
the  possession  of  the  officer  who  executed  the  process.^^ 

§  246.   Statute  Forbidding  Recovery  of  Possession  or 

Value. 

In  several  of  the  states,  as  an  adjunct  to  the  prohibitory  system 
of  liquor  legislation,  statutes  have  been  enacted  forbidding  the  main- 
tenance of  any  action  for  the  recovery  of  the  possession  or  value  of 
any  intoxicating  liquors.  If  given  an  effect  fully  commensurate  with 
their  broad  terms,  these  statutes  would  entirely  destjroy  all  property 
in  such  liquors,  and  would  deny  a  remedy  even  to  an  innocent  and 


"Monty  V,  Arneson,  25  Iowa.  883. 
But  the  owner  of  intoxicating  liquors, 
«uing  to  recover  damages  from  an  of- 
ficer who  had  been  adjudged  to  have  no 
authority  for  their  detention,  must  al- 
lege and  prove  that  he  owned  and  kept 
them  with  a  lawful  intent,  and  not  for 
the  purpose  of  sale  contrary  to  law. 
Walker  v.  Shook,  49  Iowa,  264. 
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"Sullivan  v.  Park.  33  Me.  438;  Breck 
V.  Adams.  3  Gray,  569. 

^*Niles  V.  Fries.  35  Iowa,  41. 

"Marinnlhal  v.  Shafer.  6  Iowa.  223. 

"Musgrave  v.  Hall.  40  Me.  498;  State 
V.  Harris.  38  Iowa,  242;  Weir  v.  Allen, 
47  Iowa,  482. 
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lawful  owner  who  had  been  deprived  of  his  possession  by  a  mere 
tort-feasor.  Bat  the  courts  have  been  unwilling  to  put  suoh  a  con- 
struction upon  the  acts  in  question.  They  hold  that  the  statutes 
apply  only  in  cases  where  the  liquors,  for  the  possession  or  value  of 
which  the  action  is  brought,  were  kept  for  an  illegal  purpose  and 
under  such  circumstances  as  to  render  them  liable  to  seizure  and  for- 
feiture, or  were  sold,  or  intended  for  sale,  in  violation  of  law.  Beyond 
this,  it  is  held,  the  statutes  could  not  constitutionally  be  carried.'^ 
Under  this  construction,  it  becomes  a  question  of  the  lawfulness  of 
the  plaintiff's  possession.  And  in  an  action  of  trespass,  for  example, 
for  taking  the  plaintiff's  liquors  without  legal  authority,  there  can 
be  no  recovery,  if  the  jury  believe  that  the  liquors  iwere  intended  for 
sale  in  violation  of  law.^'    This  legality  of  possession,  as  a  requisite 


"  Preston  v.  Drew,  83  Me.  558. 64  Am. 
Dec.  689;  Jones  v.  Fletcher.  41  Me.  254; 
Lord  V.  Chadbourne.  42  Me.  429.  66 
Am.  Dec  290;  Robinson  v.  Barrows,  48 
Me.  186.  In  Preston  v.  Drew,  supra, 
the  determination  of  the  court  was 
stated  and  justified  in  the  following 
language:  "The  court  cannot  decide 
by  an  application  of  the  rules  of  the 
common  law,  or  by  the  provisions  of 
the  act,  that  property  cannot  be  ac- 
quired in  spirituous  and  intoxicating 
liquors.  The  language  of  the  act, 
which  declares  that  no  action  shall  be 
maintained  for  the  recovery  or  posses- 
sion of  such  liquors  or  their  value,  is 
without  limitation,  and.  by  a  literal 
construction,  it  would  deprive  one  who 
had  purchased  them  of  a  town  or  city 
agent,  for  allowable  purposes,  of  the 
right  to  maintain  an  action  to  recover 
them  or  their  value  from  a  person  who 
had  taken  them  from  his  possession 
without  any  right  or  authority,  or  who 
had  wantonly  destroyed  them.  It  would 
also  deprive  the  town  and  city  agents 
of  all  right  to  maintain  an  action  for 
the  recovery  of  such  liquors  which  had 
been  purt  hascd  by  them  for  sale  ac- 
cording to  the  provisions  of  the  act, 
and  which  had  been  unlawfully  taken 
from  them  or  destroyed.    It  would  also 


deprive  a  person  of  all  remedy  for  the 
protection  of  such  property  by  action, 
when  procured  for  his  private  use  and 
not  intended  for  sale,  and  when  he  was 
carrying  it  through  the  state  without 
any  intention  of  sale  in  this  state.  Can 
one  conclude  that  an  intelligent  legis- 
lature could  have  intended  to  hold  out 
such  temptations  for  the  lawless  sub- 
traction or  destruction  of  private  pcop- 
erty?  The  results  are  too  extraordi- 
nary and  unjust  to  allow  an  intelligent 
and  considerate  mind  to  believe  that 
they  could  have  been  foreseen  and  ap- 
proved. The  general  language  must 
therefore  be  restricted  so  as  to  accom- 
plish the  general  intent  and  declared 
purpose  of  the  act,  without  producing 
such  results,  or  the  provision  now  un- 
der consideration  must  be  pronounced 
to  be  a  plain  violation  of  the  provisions 
of  the  constitution,  and  void.  The 
general  intent  and  declared  purpose  of 
the  act  would  in  no  degree  be  infringed 
by  regarding  the  general  language  to 
be  so  limited  as  to  forbid  the  mainte- 
nance of  any  action  for  the  recovery  of 
possession  of  such  liquors  or  their 
value,  which  were  liable  to  seizure  and 
forfeiture,  or  intended  for  sale  in  vio- 
lation of  the  provisions  of  the  act. " 
i«  Dolan  V.  Buzzell,  41  Me.  478. 

(293) 


§  246 


LAW  OF  INTOXICATING  LIQUORS. 


[Ch.  12 


to  the  maintenance  of  the  action,  mast  be  shown  as  well  by  a  person 
claiming  a  special  or  qualified  property  in  them,  when  such  person 
sues  for  their  conversion,  as  by  the  general  owner.  Thus,  under  a 
prohibitory  law,  spirituous  liquors  cannot  legally  be  attached  on 
mesne  process  or  seized  on  execution,  because  a  public  sale  of  them 
would  come  within  the  prohibition  of  the  act.  And  an  attachment 
of  such  liquors,  though  made  in  due  form,  can  confer  upon  the  attach- 
ing officer  no  special  property  or  right  of  possession,  as  his  posses- 
sion could  only  be  for  the  purpose  of  an  unlawful  sale.  Hence  an 
attaching  officer,  though  in  the  actual  possession  of  such  liquors,  but 
claiming  no  rights  in  them  except  under  the  attachment,  cannot, 
under  the  statutes  in  question,  maintain  an  action  for  the  forcible 
taking  of  them  from  his  possession,  even  though  such  taking  be  by 
one  having  no  right  or  authority.'^  But  in  such  a  case,  the  attach- 
ment upon  the  liquors  being  void,  the  owner  is  not  prevented  from 
recovering  them  from  the  officer.'^  And  at  common  law,  even  where 
the  liquors  were  held  and  intended  for  illegal  sale,  the  owner  may 
maintain  trespass  upon  the  unauthorized  conversion  of  them  by  a 
sheriff.^  In  Connecticut,  under  a  statute  similar  to  those  we  have 
been  considering,  it  is  held  that  the  owner  cannot  maintain  replevin 
for  liquors  which  his  agent  was  selling  contrary  to  law,  and  which 
were  levied  on  by  a  creditor  of  the  agent.^  And  in  Vermont,  it  is 
said  that  the  right  of  stoppage  in  transitu  cannot  be  enforced  by  suit 
as  to  intoxicating  liquors  sold  contrary  to  law.^ 

§  246.   Mortgage  of  Liquors. 

The  validity  of  a  chattel  mortgage  upon  a  stock  or  quantity  of 
intoxicating  liquor,  presents  a  question  of  serious  difficulty,  and 
one  which  has  not  been  uniformly  decided  by  the  courts.    In  the  first 

i^Nicholf  V.  Valentine.  86  Me.  822.  it  was  decided  under  a  later  aod  much 

M  Barron  v.  Arnold,  16  R  I.  22,  11  narrower  statute,  which  limited  the  de- 

Atl.  Rep.  298.  Compare  Oviatt  v.  Pond,  nial  of  a  remedy  to  actions  on  claims  or 

29  Conn.  479.  demands  contracted  or  given  for  intoz- 

^Hamilton  v.  Coding.  55  Me.  419.  icatiug  liquor  sold  In  violation  of  the 

This  case  is  not  inconsistent  with  the  act. 

rulingB  in  Preston  v.  Drew,  Lord  v.  Donohue  v.  Maloney,  49  Conn.  163. 

Chadhourne,  etc.,  cited  above,  because  "Howe  v.  Stewart,  40  Vt.  145. 
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place,  while  a  chattel  mortgage  is  a  species  of  secnrity  for  a  debt,  it 
cannot  be  denied  that  it  is  also  a  conditional  sale  of  the  mortgaged 
property,  and  operate.<^,  when  valid,  to  transfer  the  legal  title  to  the 
mortgagee,  to  be  defeated  only  by  a  full  performance  on  the  part  of 
the  mortgagor  of  all  the  conditions.  Now  in  some  states,  all  persons 
are  forbidden  to  sell  liquor,  save  for  medical  and  mechanical  pur- 
poses, and  in  others,  all  persons  except  those  duly  licensed.  Hence, 
except  in  a  very  limited  number  of  cases,  it  would  appear  that  the 
conditional  sale,  by  way  of  mortgage  of  such  articles  must  be  unlawful. 
Again,  the  mortgagee  in  a  valid  chattel  mortgage  has  the  right  to  sell 
the  property  upon  condition  broken.  But  if  the  mortgaged  property 
consists  of  liquor,  he  could  not,  except  under  very  exceptional  circum- 
stances, exercise  this  right.  Therefore,  for  want  of  the  means  of 
enforcing  its  terms,  the  security  seems  to  be  a  nullity.  For  these 
reasons,  in  some  of  the  states,  the  courts  have  been  led  to  bold  that 
a  mortgage  of  liquors  is  entirely  void  for  all  purposes.^  But  in  other 
jurisdictions,  while  the  force  of  the  foregoing  arguments  is  not  denied, 
it  is  still  considered  that  such  a  mortgage  must  be  held  good  as 
between  the  parties  to  it,  and  as  against  creditors  of  the  mortgagor, 
(unless  fraudulent,)  and  as  possessing  sufficient  validity  to  sustain 
an  action  by  the  mortgagee  against  one  taking  the  property  from  his 
possession  without  authority.-'  In  the  case  cited  from  Massachusetts, 
it  is  said  that  even  if  the  mortgage  must  be  considered  a  sale,  that 
does  not  in  any  degree  affect  the  rights  of  the  mortgagee.  "Notwith- 
standing the  statute,  spirituous  liquors  are  still  property  in  this  com- 
monwealth. An  action  may  be  maintained  against  a  wrong-doer 
who  interferes  with  the  possession  or  property  of  the  owner.  A  sale, 
even  when  made  under  such  circumstances  as  the  law  forbids,  yet 
passes  the  property  to  the  purchaser.  The  seller  commits  an  offense 
for  which  he  is  punishable,  but  he  does  not  retain  his  property  in 
the  article  sold.  It  has  never  been  held,  under  any  of  the  statutes 
regulating  the  sale  of  spirituous  or  intoxicating  liquors  in  this  com- 

«Korman  v.  Henry,  82  Kans.  49.  8       «Cobb  v.  Farr.  16  Gray.  697;  Baggv. 
Pac.  Hep.  704:  Gerlach  v.  Skinner,  84    Jerome.  7  Mich.  145.  See  United  States 
Kans.  86.  8  Pac.  Rep.  257;  Flersheim  v.     v.  Distilled  SpiriU,  5  Sawy.  421. 
Gary.  89  Kans.  178.  17  Pac.  Rep.  825; 
Uay  V.  Parker.  55  Me.  355. 
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monwealthy  that  the  purchaser  was  guilty  of  any  offense  or  was 
particeps  criminis,  A  mortgage  is  a  sale,  defeasible  upon  a  condition, 
bat  it  passes  the  title,  subject  to  the  right  of  redemption.  As  it  ia 
not  criminal  in  the  buyer  to  take  an  absolute  title,  we  cannot  see 
that  it  is  criminal  in  him  to  take  a  defeasible  title,  or  that  he  will 
fail  to  acquire  all  the  rights  of  property  which  such  a  title  usually 
gives." 

§  247.   Insurance  of  Liquors. 

A  stock  of  intoxicating  liquor,  although  illegally  kept  for  sale,  may 
nevertheless  be  lawfully  insured  against  destruction  or  damage  by 
fire.^  It  is  true  that  policies  insuring  an  illegal  traffic  are  held  void, 
as  in  the  case  of  marine  policies  on  unlawful  voyages  and  insurances 
upon  lottery  tickets.  But  these  cases  are  not  parallel  with  the  case 
we  have  supposed,  because  they  rest  upon  the  fact  that  in  each 
instance  it  is  made  a  necessary  condition  of  the  policy  that  the 
illegal  act  shaU  be  done.  If  it  were  attempted  to  insure  a  person  sell- 
ing liquor  against  loss  by  fine  or  forfeiture,  there  would  be  a  complete 
analogy  between  the  cases,  but  not  otherwise.  When  the  property 
itself  is  insured,  the  risks  insured  against  are  not  the  consequences 
of  illegal  acts,  but  of  accidents.  "By  insuring  his  property,  the 
insurance  company  have  no  concern  with  the  use  he  may  make  of 
it,  and  as  it  is  susceptible  of  lawful  uses,  no  one  can  be  held  to  con- 
tract concerning  it  in  an  illegal  manner,  unless  the  contract  itself  is 
for  a  directly  illegal  purpose.  Collateral  contracts  in  which  no 
illegal  design  enters,  are  not  affected  by  an  illegal  transaction  with 
which  they  may  be  remotely  connected.'*^ 

§  248.   No  Becovery  on  Illegal  Contract. 

The  course  of  our  discussion  now  brings  us  to  an  examination  of 
contracts  directly  connected  with  the  sale  or  transfer  of  intoxicating 
liquors,  and  the  effect  upon  them  of  statutes  regulating  or  prohibit- 

*•  Niagara  Fire  Ins.  Co.  v.  De  Graff,    687;  Hinckley  v.  Germania  Fire  Ins. 
12  Mich.  124;  Carrigan       Lycoming    Co.,  140  Mass.  88.  1  N.  E.  Rep.  787. 
Fire  Ins.  Co.,  53  Vt.  418,  88  Am.  Rep.       » Niagara  Fire  Ins.  Co.  v.  De  Graff, 

12  Mich.  124. 
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ing  the  sale  of  saoh  artioles.  And  first  it  is  necessary  to  advert  to 
the  general  prinoiples  of  law  applicable  to  the  subject.  It  may  be 
stated,  as  a  general  rale,  that  contracts  are  void  which  are  repugnant 
to  justice,  or  founded  upon  an  immoral  consideration,  or  which  are 
against  the  general  policy  of  the  common  law,  or  contrary  to  the 
provisions  of  any  statute,  (eveuxwhere  such  statute  does  not  expressly 
declare  them  void,  if  it  enacts  a  penalty  for  doing  the  act  which  con- 
stitutes the  basis  of  the  contract,)  and  that  a  party  who  is  obliged  to 
trace  through  such  a  contract  his  right  to  a  debt  alleged  to  be  due 
him,  cannot  recover."  Even  if  the  statute  does  not  provide  a  penalty 
for  the  specific  act,  it  is  enough  to  invalidate  the  contract  if  the  act 
is  prohibited.  ''The  fact  that  a  thing  is  prohibited,  if  it  be  in  the 
nature  of  a  public  wrong,  makes  its  commission  an  offense,  and  in 
any  view  vitiates  a  contract  for  its  performance. "  ^  The  fundamental 
principle  of  public  policy  upon  which  this  rule  rests  is  expressed  in 
the  maxim,  ex  dolo  malo  non  oritur  actio.  No  court  will  lend  its  aid 
to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or  illegal 
act.  ''It  is  upon  that  ground  the  court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to  such  a  plain- 
tiff. So  if  the  plaintiff  and  defendant  were  to  change  sides,  and  the 
defendant  was  to  bring  his  action  against  the  plaintiff,  the  latter 
wonld  then  have  the  advantage  of  it;  for  where  both  are  equally  at 
fault,  potior  est  conditio  defendentis."^ 

§  249.   No  Action  for  Price  of  Liquors  Illegally  Sold. 

Applying  the  principles  stated  in  the  preceding  section,  we  deduce 
the  rule  that,  wherever  the  statute  prohibits  the  sale  of  liquor  except 
by  a  person  holding  a  license  or  permit,  or  prohibits  the  sale  alto- 
gether, a  sale  made  by  a  person  not  so  protected,  or  made  under  any 
other  circiimRtances  amounting  to  a  violation  of  law,  is  void,  and  the 
seller  cannot  maintain  an  action  against  the  purchaser  for  the  price 

»2  Parsons.  Contr.  678;  1  Wharton.     Benj.  Sales.  §818;  Melchoir  v.  McCar- 
Conlr.    36:i;  Pollock,  Contr.  2.58;  Ilare,    ty,  81  Wis.  252. 
Contr.  634;  Bishop,  Contr.  g  547;  2  1  Wharton,  Contr.  §  868. 

»  Uolman  v.  Johnson,  Cowp.  841. 
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or  value.^  "It  is  everywhere  held  that  whenever  an  indictment  can 
be  sustained  for  the  illegal  sale  of  liquors  or  other  goods,  there  the 
price  cannot  be  recovered."*^  A  party  who  sells  liquor  to  a  man, 
after  being  notified  by  the  purchaser's  wife  not  to  make  such  sales, 
as  provided  by  statute,  cannot  recover  the  price.^  And  where  the 
owner  of  liquor  intrusts  it  to  an  agent,  for  the  purpose  of  being  sold 
by  him  in  violation  of  law,  the  former  cannot  recover  the  proceeds 
of  such  sales  in  an  action  against  the  latter.^  On  the  same  prin- 
ciple, a  contract  between  the  manufacturers  of  certain  bitters,  con- 
taining intoxicating  liquor  as  the  chief  ingredient,  (and  therefore 
within  the  terms  of  the  particular  statute,)  and  a  licensed  liquor- 
dealer,  whereby  the  latter  is  supplied  with  the  bitters  which  he  sells, 
with  a  warranty  that  they  may  be  sold  without  a  license,  is  contrary 
to  public  policy  and  void,  and  the  manufacturers  cannot  maintain 
an  action  for  the  price.*^  So  where  liquor  is  sold  to  a  druggist  for 
the  express  purpose  of  enabling  him  to  retail  it  as  a  beverage,  in 
violation  of  law,  the  price  cannot  be  recovered  by  suit,  even  though 
the  sale  itself  was  not  illegal.^  But  where,  as  under  some  statutes, 
towns  are  aathorized  to  sell  spirituous  liquors  for  certain  purposes, 
this  necessarily  implies  an  authority  to  purchase  them,  for  otherwise 
the  law  would  be  nugatory,  and  consequently  an  action  will  lie  for 
the  price."  And  the  fact  that  a  town  agent  is  made  liable  for  pur- 
chasing liquors  from  any  other  person  than  the  state  agent,  does  not 
make  the  party  selling  in  pari  delicto,  and  the  latter  may  recover  of 
the  town  for  the  liquors  so  sold.*^   It  is  further  to  be  observed  that 


»  Griffith  V.  Wells,  8  Denio,  226;  Cobb 
V.  Billings.  28  Me.  470;  Lewis  v.  Welch. 
U  N.  H.  294;  Boutwell  v.  Foster.  24  Vt. 
485;  Bancroft  v.  Dumas,  21  Vt.  456; 
Briggs  V.  Campbell.  25  Vt.  704;  Moog 
y.  Espalla.  (Ala.)  0  South.  Rep.  506; 
Vannoy  v.  Patton,  5  B.  Mon.  248;  Dol- 
son  V.  Hope.  7  Eans.  161;  Alexander  v. 
O'Donnell,  12  Kans.  608;  Solomon  v. 
Dreschler,  4  Minn.  278,  (Gil.  197;)  Mel- 
choir  V.  McCarty,  81  Wis.  252;  Bach  v. 
Smith,  2  Wash.  Ter.  145.  8  Pac.  Rep. 
831.   See  Evans  v.  Hall,  45  Pa.  St.  235. 

» Jones  V.  Surprise,  64  N.  H.  248,  9 
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Atl.  Rep.  884,  citing  Bliss  v.  Brainard. 
41  N.  H.  256.  268;  Smith  v.  Godfrey,  28 
N.  H.  384;  Caldwell  v.  Wentworth.  14 
N.  H.  431;  Lewis  v.  Welch.  Id.  294; 
Pray  v.  Burbank,  10  N.  H.  377. 

5^  Loranger  v.  Jardine,  56  Mich.  518, 
23  N.  W.  Kep.  203. 

Galligan  v.  Fannan,  7  Allen,  255. 

83  0' Bryan  v.  Fitzpatrick,  48  Ark.  487. 
8  S.  W.  Rep.  527. 

"Kohn  V.  Melcher.  43  Fed.  Rep.  641. 

»  Kidder  v.  Knox,  48  Me.  551. 

36  Butler  V.  Northumberland,  50  N.  H. 
88.   If  the  town  agent  was  induced,  by 


Ch.  12]  EFFECT  OF  LIQUOR  LAWS  ON  CONTRACTS,  ETC.  §  250 

the  omission  or  negleot  to  comply  with  statutory  conditions  after 
a  sale, — such  as  keeping  a  record  of  sales,  or  reporting  them  to 
designated  officers, — though  it  may  expose  the  seller  to  penalties,  will 
not  necessarily  invalidate  the  sale  so  as  to  prevent  a  recovery.'' 
And  although  the  statute  prohibits  sales  on  Sanday,  yet  a  recovery 
may  be  had  on  a  promise  made  on  a  secular  day,  to  pay  for  liq- 
uors sold  on  credit  and  delivered  on  Sunday,  if  the  sale  was  otherwise 
lawful." 

§  260.   Proof  of  Illegality  of  Sale. 

In  an  action  to  recover  the  price  of  liquors  sold,  it  is  not  incum- 
bent upon  the  plaintiff,  as  a  part  of  his  case,  to  prove  that  he  was 
duly  authorized  to  make  the  sale,  or  that  the  sale  was  made  in  conform- 
ity to  the  restrictions  of  the  law.  Illegality,  in  such  a  case,  is  matter  of 
defense.  And  if  the  defendant  would  escape  liability  on  this  ground, 
the  burden  is  on  him  to  allege  and  prove  that  the  sale  was  contrary 
to  law.  The  plaintiff,  for  example,  is  not  required,  in  the  first 
instance,  to  show  that  he  has  a  license  to  sell,  but  the  pleadings  and 
evidence  of  the  defendant  must  negative  the  existence  of  a  license,  if 
that  is  the  ground  of  defense.*^  In  some  of  the  states,  there  is  a 
statutory  presumption,  arising  from  the  mere  delivery  of  intoxicat- 
ing liquor,  that  there  was  an  unlawful  sale.  But  this  is  limited  to 
the  cases  for  which  it  is  specially  provided,  viz.,  criminal  prosecu- 
tions. And  therefore  it  is  held  that  in  an  action  for  the  rent  of  a 
tenement  alleged  by  the  defendant  to  have  been  knowingly  let  for 
the  illegal  sale  of  liquor,  the  plaintiff  is  entitled  to  have  the  jury 
instructed  that  the  presumption  of  law  is  that  sales  of  liquor  made 


false  representations  of  the  seller  that 
he  was  a  state  agent,  to  purchase  from 
him,  the  town,  on  discovery  of  the 
fraud,  may  rescind  the  contract,  if  done 
in  a  reasonable  time,  by  offering  to  re- 
store what  Ihey  have  received  under  it, 
or  they  may  ratify  and  confirm  the  con- 
tract. Id. 

»7  Barnard  v.  lloughton,  34  Vt.  264. 

»3Ielchoir  v.  McCarty.  81  Wis.  252. 

»  Kidder  v.  Norris.  18  N.  H.  532;  Ol- 
«on  V.  Uurley.  33  iMinn.  39,  21  N.  W. 


Rep.  842;  Herlock  v.  Riser,  1  McCord, 
481.  Where  the  defendant  does  not 
appear,  plaintiff  is  entitled  to  recover, 
though  he  gives  no  evidence  of  a 
license.  In  a  civil  action,  the  question 
of  license  arises  collaterally,  and  the 
license  will  be  presumed  until  evi- 
dence to  the  contrary.  Herein  it  dif- 
fers from  a  criminal  action,  in  which 
the  license  is  the  main  part  of  defend- 
ant's case.  Smith  Joyce,  12  Barb. 
21. 
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on  the  premises  were  lawful.^  And  by  analogy,  the  same  instruc- 
tion would  be  proper  in  an  action  for  the  price  of  liquor  so  sold. 
When  the  defendant  alleges  that  the  liquor  in  question  was  sold  to 
him  in  a  county  where  the  local  option  law  was  at  the  time  in  force, 
it  is  not  enough  for  him  to  show  that  there  was  a  contract  to  sell  in 
that  county,  but  he  must  also  prove  the  actual  consummation  of  the 
sale  by  the  delivery  of  the  goods  there.*^  If  the  illegality  arose  from 
the  character  or  situation  of  the  purchaser,  this  is  also  a  matter 
which  he  may  allege  and  prove.  Thus,  he  may  show  that  he  him- 
self was  not  authorized  to  sell  liquor,  that  he  bought  the  goods  in 
question  from  the  plaintiff  for  the  purpose  of  retailing  them,  and  that 
the  plaintiff  knew  of  this  illegal  purpose;  and  for  the  purpose  of 
bringing  home  this  knowledge  to  the  plaintiff,  he  may  give  evidence 
of  former  similar  transactions  between  them  tending  to  show  the 
plaintiff's  connivance  in  his  illegal  course  of  business.^  Under 
a  prohibitory  liquor  law,  formerly  in  force  in  Michigan,  it  was  pro- 
vided that,  to  entitle  the  seller  to  recover,  there  must  be  ''positive 
proof  that  the  liquors  sold  were  imported  from  abroad  and  sold  in 
the  original  packages.  And  it  was  held  that  this  requirement  was 
not  sufficiently  complied  with,  where  an  account  was  presented, 
opposite  each  item  of  which  were  . added  the  words  ''imported  and 
sold  in  the  original  packages/'  and  the  defendant  admitted  the  cor- 
rectness of  the  account.^' 


§  261.   Entire  and  Divisible  Accounts. 

If  the  plaintiff's  cause  of  action  consists  in  part  of  a  demand  for 
the  price  of  liquors  illegally  sold,  his  recovery  will  depend  upon  the 
question  whether  the  contract  or  transaction  sued  on  was  entire  or 
severable,  and  whether  the  consideration  as  a  whole  was  tainted  with 
illegality  or  was  apportionable  and  partly  good.^    Where  goods  are 

^  Jones  V.  McLeod,  103  Mass.  58.  the  general  rule  as  follows:  "When 

**Clohessy  v.  Roedelheim,  99  Pa.  St.  there  are  several  stipulations  in  a  par- 

66.  ticular  agreement,  the  fact  that  one  of 

*'Brigg8  V.  Rafferty.  14  Gray,  525.  these  stipulations  is  Illegal  does  not  de- 

*3NiIes  V.  Rhodes.  7  Mich.  374.  feat  a  recovery  on  the  other,  when  the 

**Dt.  Wharton  states  and  explains  stipulations  are  divisible,  and  the  con- 
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8oId,  the  sale  of  a  portion  of  which  is  prohibited  by  law,  and  the 
sale  is  not  for  a  gross  sum  as  the  price  of  the  whole,  but  at  stipq- 
lated  prices  for  the  prohibited  goods  and  stipulated  prices  for  the 
residue,  the  illegality  of  the  sale  of  the  portion  prohibited  will  not 
render  the  sale  of  the  residue  illegal.^^  Thus,  where  an  entire  stock 
of  goods  is  sold  at  one  and  the  same  time,  but  each  article  at  a  sep- 
arate and  distinct  agreed  value,  the  contract  of  sale  is  not  ta  be 
regarded  as  entire  and  indivisible,  and  if  the  sale  of  some  of  the  arti- 
cles be  prohibited  by  law,  the  illegality  will  not  vitiate  the  sale  of  the 
other  articles.^  On  the  other  hand,  if  the  sale  of  a  stock  of  goods 
is  entire  and  for  a  gross  sum,  and  it  embraces  liquors  which  the  ven- 
dor  was  not  authorized  to  sell,  the  whole  sale  is  void.*^  So,  if  intox- 
icating liquors  are  illegally  sold,  with  an  agreement  that  the  vessels 
containing  them,  which  are  sold  at  the  same  time,  may  be  returned 
and  the  buyer  credited  with  the  price  charged,  no  action  can  be 
maintaiued  for  the  price  of  the  vessels  not  returned.^  In  a  case  in 
Pennsylvania,  the  keeper  of  a  boarding-house,  not  having  a  license 
to  sell  liquor,  rendered  a  bill  to  a  boarder,  including  an  item  for 
liquor,  but  this  item  was  afterwards  withdrawn,  and  a  suit  com- 
menced for  the  board  only ;  and  it  was  thereupon  held  that  the  plain- 
tiff might  recover/^  Where  an  auditor,  examining  a  book  account 
for  "goods  and  medicine,'*  finds  that  some  of  the  charges  were  for 


sideration  is  not  as  a  whole  illegal.  In 
other  words.  '  in  cases  where  the  con- 
8'deralion  is  tainted  by  no  illegality, 
but  some  of  the  conditions  or  promises 
are  illegal,  the  illegality  of  those  which 
are  bad  does  not  communicate  itself  to 
or  contaminate  those  which  are  good, 
except  where,  in  consequence  of  some 
peculiarity  in  the  contract,  its  parts  are 
inseparable  or  dependent  upon  one  an- 
other." Smith  s  L.  C,  (Tlh  Am.  Ed.) 
6*^1.  .1  fo  tiiyri.  when  a  transaction  is 
separated  by  the  parties  into  two  agree- 
ments, one  legal  and  the  other  illegal, 
the  legal  agreement  can  be  enforced, 
and  the  transaction  ;>ro  tanto  sustained. 
It  is  otherwise  where  the  stipulations, 
legal  and  illegal,  are  so  interwoven  that 


the  legal  cannot  be  sustained  without 
sustaining  the  illegal.  'The  general 
rule  is.  that  where  you  cannot  sever  the 
illegal  from  the  legal  part  of  a  cove- 
nant, the  contract  is  altogether  void; 
but  where  you  can  sever  them,  whether 
the  illegality  be  created  by  statute  or 
by  the  common  law,  you  may  reject  the 
bad  part,  and  retain  the  good.'  Willes, 
J.,  in  Pickering  v.  Railroad  Co.,  L.  R. 
3  C.  P.  250. "    1  Wharton,  Contr.  g  83«. 

«  Walker  v.  Lovell,  28  N.  H.  188. 

^oCarleton  v.  Woods.  28  N.  H.  290. 

<7Ladd  V.  Dillingham.  84  Me.  316. 

«  Holt  V.  O'Brien,  15  Gray,  811. 

^H'hnse  v.  Burkholder.  18  Pa.  St.  48. 
And  see  Fowle  v.  Hlake,  88  Me.  528; 
Cochrane  v.  Clough,  Id.  25. 
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liquors  illegally  sold,  but  cannot  detennine  what  part,  the  burden  is 
then  on  the  plaintiff  to  prove  the  validity  and  propriety  of  each 
item."® 

§  262.  Appropriation  of  Payments  on  Acconnt  Partly 

Illegal. 

Payments  made  generally  on  an  account  composed  of  items  of 
debts,  some  of  which  are  legal  and  some  illegal,  are  first  applied,  by 
the  law,  to  the  items  of  legal  debts  due.'^^  But  this  rule  does  not 
derogate  from  the  right  of  the  parties  to  make  such  a  specific  appro- 
priation as  they  may  choose.  Thus,  where  an  account  consisted  in 
part  of  charges  for  liquors  sold  in  violation  of  law,  and  there  were 
payments  credited  on  the  account,  and  it  had  been  agreed  between 
the  parties  that  the  payments  as  they  were  made  should  be  applied 
first  upon  the  charges  for  liquors  sold,  it  was  held  that,  though  the 
agreement  was  void,  and  though  the  amount  paid  for  the  liquors  could 
be  recovered  back  in  an  action  upon  the  statute  in  that  behalf,  yet 
so  far  as  the  payments  had  been  already  so  applied  under  the  agree- 
ment, they  could  not  be  diverted  from  that  application  and  appro- 
priated to  the  other  items  of  the  account.  For  such  action  by  the 
court  would  be  in  effect  to  ''make  a  new  contract  for  the  parties 
against  their  wishes  and  intentions.'*" 

§  263.   Becovery  on  Liquor  Contract  by  Award. 

Although  one  who  sells  liquor  in  violation  of  law  cannot  maintain 
an  action  for  the  price,  yet  it  is  said  to  be  no  sufficient  objection  to 
an  award  of  arbitrators  that  the  party  objecting  is  thereby  charged 
with  the  price  of  liquors  illegally  sold.  The  supreme  court  of  New 
Hampshire,  in  making  this  decision,  observed  that  **if  the  suit  were 
upon  the  note,  or  upon  the  other  claims,  in  a  court  of  law,  the  defend- 
ant might  object  that  the  sale  of  the  articles  which  formed  the  con- 

w  Graves  V.  Ranger,  52  Vt.  424  "Tomlinson  Carriage  Co.  v.  Kinsella, 

Dunbar  v.  Garrity,  58  N.  H.  575;    81  Conn.  268.   And  see  Plummer  T. 
Solomon  y.  Descliler.  4  Minn.  278.  (Gil.     Erskine,  58  Me.  59. 
197.) 
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sideration  of  the  note,  and  the  ground  of  the  other  olaims,  was  pro- 
hibited by  statute,  and  oould  not  furnish  the  foundation  of  a  judgment. 
The  rule  would  then  apply  that  a  party  cannot  be  heard  in  a  oourt 
of  justice  who  bases  his  right  to  recover  upon  the  violation  of  the 
law;  and  this  is  irrespective  altogether  of  the  question  whether  the 
violated  law  be  founded  upon  morals,  or  be  merely  a  municipal  reg- 
ulation, for  the  laws  of  either  class  are,  by  the  later  decisions,  regarded 
alike  in  this  particular.  But  the  parties  have  elected  their  own  tribu- 
nal. They  have  chosen  to  submit  the  controversy  to  a  tribunal  which 
was  at  liberty  to  disregard  the  law,  and  make  its  own  view  of  the 
equity  between  the  parties  the  guide  in  its  decision."*^ 

§  264.   Revival  of  Bight  of  Action  by  Bepeal  of  Law. 

The  subsequent  repeal  of  an  act  prohibiting  the  sale  of  intoxicating 
liquors  can  have  no  effect  to  give  a  right  of  action  on  a  contract  made 
in  contravention  of  the  statute  while  it  was  in  force.^  But  in  respect 
to  the  right  of  action,  after  the  repeal  of  a  statute  forbidding  actions 
on  liquor  contracts,  or  invalidating  notes  or  other  securities  given  in 
connection  with  such  contracts,  there  is  an  important  distinction, 
founded  on  the  question  whether  the  prohibiting  statute  merely  pro- 
vided that  no  recovery  should  be  had  on  such  engagements  or  con- 
tracts, or  declared  that  such  contracts,  and  securities  given  in  pur- 
suance of  them,  should  be  absolutely  void.  In  the  latter  case,  there 
can  of  course  be  no  right  of  action  after  the  repeal,  because  that 
which  was  by  law  an  absolute  nullity  cannot  be  vivified  by  the  repeal 
of  the  law.  But  in  the  former  case,  the  prohibition,  not  going  to  the 
contract  itself,  but  merely  withholding  a  remedy,  is  removed,  in  this 
respect,  by  the  repeal  of  the  statute." 

§  266.    Laws  Forbidding  Credit  for  Liquor  Sold. 

In  some  of  the  states,  statutes  have  been  enacted  forbidding  tav- 
ern-keepers or  other  dealers  in  intoxicating  liquors  to  sell  the  same 

w  Davis  V.  Wcntworlh,  17  N.  H.  567.    ise  made  after  the  repeal  of  the  law. 
M  Hathaway  v.  Moran,  44  Me.  67.  Nor    Ludlow  v.  Hardy,  88  Mich.  690. 
can  such  contract  support  a  new  prom-       ^Bird      Fake,  1  Pin.  (Wis.)  290; 

Gorsuth  y.  Butterfleld,  2  Wis.  287. 
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to  any  person  on  oredit,  beyond  a  desip^ated  small  amount.  Such 
a  law  prevents  the  maintenance  of  an  action  for  the  recovery  of  the 
price  of  liquors  sold,  except  in  the  statutory  amount.  Thus,  in  Illi- 
nois, where  a  plaintiff's  aocoant  is  for  spirituous  liquors  sold  in  less 
quantities  than  a  quart,  the  entire  claim,  exceeding  fifty  cents,  is 
made  void  by  statute,  and  a  recovery  on  it  expressly  prohibited. 
And  where  a  due-bill  is  given  for  such  liquors,  sold  in  less  quantities 
than  a  quart,  no  recovery  can  be  had  on  the  same,  except  as  to  fifty 
oentB*** 

§  256.   Note  Given  on  Illegal  Sale  of  Liquor  is  Void. 

No  action  can  be  maintained  upon  a  promissory  note  given  for  the 
price  of  intoxicating  liquors  sold  by  the  payee  in  violation  of  law.^ 
And  it  ean  make  no  difference  that  the  vendor  sold  the  liquors  on  a 
month's  credit,  and  that  the  note  was  not  given  until  the  end  of  the 
month,  and  was  then  given  on  an  extension  of  the  time  for  payment, 
nor  is  the  case  altered  by  the  fact  that  the  note  was  dated  as  of  a 
plaee  in  another  state,  (being  in  fact  executed  in  the  state  where  the 
sale  was  made,)  and  was  made  payable  at  a  named  bank  in  such 
place.^  And  so,  where  intoxicating  liquors  are  sold  in  a  state  where 
the  sale  is  illegal  and  void  by  the  law  of  the  state,  and  the  sale  is 
made  for  the  purpose  of  enabling  the  buyer  to  violate  the  law  of  that 
state,  an  action  brought  in  another  state,  against  the  acceptor  of  a 
note  given  for  the  price  of  the  liquors,  cannot  be  sustained.^  And 
where  the  buyer,  having  given  his  notes  for  the  price  of  the  illegal 
sale,  afterwards  pays  part  of  the  notes  to  a  bank  where  the  seller  pro- 
cured  a  discount  of  them  with  his  own  indorsement,  and  the  rest  to 
the  seller  himself,  he  may  recover  from  the  seller,  in  an  action  on  the 
statute,  the  amount  actually  received  by  him  on  the  notes  both  from 
the  bank  and  from  the  plaintiff.^  But  in  order  to  invalidate  the  note, 
it  is  necessary  that  its  consideration  should  be  directly  connected 

••Sappington  v.  Carter,  67  111.  482.       » Glass  v.  Alt.  17  Kans.  444 
Bee.  also.  Brittain  y.  Bethany.  81  Miss.       »  Weil  v.  Golden.  141  Mass.  364.  6  N. 

831.  E.  Rep.  229;  Converse  v.  Foster.  82  Vt 

w  Turck  V.  Richmond.  13  Barb.  533;  b2i<. 
Glass  V.  Alt.  17  Kans.  444.  «Orcutt  v.  Symond8,  107  Mass.  382. 
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with  the  unlawful  sale,  and  not  collaterally  only.  Thus,  where  the 
sale  of  intoxicating  liquor  is  illegal,  it  is  no  defense  to  a  promissory 
note  that  the  maker  bought  liquor  from  one  who  was  indebted  to  the 
payee  for  rent,  and,  in  payment  for  the  liquor,  assumed  the  debt  for  rent 
owing  by  the  seller  to  the  payee  of  the  note,  and  executed  the  note 
therefor;  because,  in  this  case,  the  consideration  of  the  note  is  the 
rent,  and  not  the  liquor." 

§  267.   Proof  of  Illegality  of  Note. 

Where  a  plaintiff's  cause  of  action  is  upon  a  promissory  note,  (which 
imports  consideration,)  the  burden  is  upon  the  defendant  to  show  by 
proof  the  illegality  of  the  contract,  that  constituting  his  defense  to 
the  action.**  If,  under  the  statute,  all  sales  of  liquor  within  the  state 
are  illegal,  he  will  establish  his  defense  by  merely  proving  that  the 
consideration  of  the  note  was  the  price  of  liquors  sold  in  the  state. 
But  where  the  statute  contains  exceptions, — as,  authorizing  sales  by 
persons  holding  licenses  or  permits,  or  allowing  manufacturers  to  sell 
for  exportation  only, — then  the  harden  is  upon  the  defendant  to  sat- 
isfy the  jury,  by  direct  or  circumstantial  evidence,  that  the  plaintiff 
is  not  within  the  excepted  classes,  or  that  the  sale  was  not  made  for 
the  excepted  purposes.^  And  if  the  illegality  of  the  sale  arises  from 
the  fact  that  the  purchaser  belonged  to  a  class  of  persons  to  whom 
it  is  forbidden  to  sell,  it  is  incumbent  on  him  to  establish  this  fact 
in  defense.  Where  the  defense  is  that  the  notes  sued  on  were  given 
for  liquor  sold  to  defendant  at  a  time  when  he  was,  to  the  plaintiff's 
knowledge,  a  man  of  "known  intemperate  habits,'*  evidence  that 
defendant's  general  reputation  was  that  of  a  man  of  intemperate  hab- 
its, though  not  competent  to  prove  the  fact  of  such  habits,  is  compe- 
tent to  show  the  plaintiff's  knowledge.^  It  must  be  observed,  however, 
that  the  common  law  rule  in  this  regard  has  been  changed  by  statute 
in  some  of  the  states,  so  that  it  is  now  incumbent  upon  the  payee  of 

«>  Bowcn  V.  Webber,  69  Iowa,  286,  28  « Craig     Proctor,  6  R.  I.  547. 

N.  W.  Rep.  600.  "  Collins  v.  Jones.  88  Ala,  865,  8 

«2  Craig  V.  Proctor,  6  R  I.  547;  Brig-  South.  Rep.  591. 
bam  V.  Potter,  14  Gray,  522. 
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a  note  given  for  liquors  to  establish  affirmatively  the  validity  of  the  sale 
which  constitutes  the  consideration.* 

§  268.   C!onsideration  of  Note  Illegal  in  Part. 

It  is  well  settled  upon  the  authorities,  that  if  a  promissory  note  is 
given  in  settlement  of  an  account,  of  which  some  of  the  items  are  for 
intoxicating  liquors  sold  by  the  payee  to  the  maker  in  violation  of 
law,  the  illegal  part  of  the  consideration  cannot  be  separated  from 
the  legal,  but  taints  the  whole,  and,  as  between  the  immediate  par- 
ties and  those  taking  with  notice,  the  entire  note  is  void.^  The  rea- 
son of  this  rule  is  explained  by  the  supreme  court  of  Ohio  as  follows: 
''Whilst  a  partial  want  or  failure  of  consideration  avoids  a  bill  or 
note  only  pro  tanto^  illegality  in  respect  to  the  consideration  avoids 
it  in  toto.  The  reason  of  this  distinction  is  said  to  be  founded,  partly 
at  least,  on  grounds  of  public  policy,  and  partly  on  the  technical 
notion  that  the  security  is  entire  and  cannot  be  apportioned;  and  it 
has  been  said  with  much  force,  that  where  parties  have  woven  a  web 
of  fraud  or  wrong,  it  is  no  part  of  the  duty  of  courts  of  justice  to 
unravel  the  threads,  and  separate  the  sound  from  the  unsound. 
And,  in  general,  it  makes  no  difference  as  to  the  effect,  whether  the 
illegality  be  at  common  law  or  by  statute."  And  on  the  same  prin- 
ciple, if  partial  payments  have  been  made  on  an  account,  less  than 
the  amount  charged  therein  for  liquor  illegally  sold,  a  note  given  for 
the  balance  is  void.^ 

§  268.   Bights  of  Innocent  Holder  for  Value. 

In  accordance  with  well  settled  and  acknowledged  rules  of  law 
governing  commercial  paper,  it  is  held  that  it  is  no  defense  to  an 
action  on  a  negotiable  promissory  note  that  it  was  given  in  whole  or 
in  part  for  the  price  of  intoxicating  liquors  sold  in  violation  of  law, 

«  Doolittle  V.  Lyman.  44  N.  H.  608;  lick,  87  Iowa.  212;  Deering  v.  Chap- 

Brigham  v.  Potter.  14  Gray,  522.  man,  22  Me.  488. 

w  Widoe  V.  Webb,  20  Ohio  St.  481;  «  Widoe  v.  Webb,  20  Ohio  St  481. 
Coburn  v.  Odell.  80  N.  H.  540;  Kidder  «  Deering  v.  Chapman,  22  Me.  488. 
V.  Blake.  45  N.  H,  580;  Braitch  v.  Gue- 
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when  the  action  is  brought  by  an  innocent  holder,  who  received  the 
note  in  doe  course  of  business,  for  a  valuable  consideration,  and 
without  notice  of  the  illegality  of  the  consideration."  "The  law 
extends  this  peculiar  protection  to  negotiable  instruments,  because 
it  would  seriously  embarrass  mercantile  transactions  to  expose  the 
trader  to  the  consequences  of  having  a  bill  or  note  passed  to  him 
impeached  for  some  covert  defect."^  And  this  rule  has  been 
extended  so  far  as  to  bold  that  a  note,  given  upon  an  illegal  sale  of 
liquor,  and  discounted  in  good  faith  by  a  party  without  notice  of  the 
illegality,  may  be  collected  by  a  holder  who  purchased  it  from  such 
party,  although  the  holder  himself,  at  the  time  he  bought  the  note, 
knew  of  the  illegality."  There  is,  however,  an  exception  to  this  rule 
which  must  here  be  noticed.  It  has  been  expressed  as  follows: 
'"When  a  statute,  expressly  or  by  necessary  implication,  declares  the 
instrument  absolutely  void,  it  gathers  no  vitality  by  its  circulation, 
in  respect  to  the  parties  executing  it;  though,  even  upon  such  instru- 
ments, an  indorser  may  be  held  liable  to  a  bona  fide  bolder  without 
notice.""  Thus,  the  statute  in  Vermont  provides  that  ''no  action 
shall  be  had  or  maintained  in  any  court  in  this  state,  for  the  recovery 
or  possession  of  intoxicating  liquor,  or  the  value  thereof,  except  such 
as  is  sold  or  purchased  in  accordance  with  the  provisions  of  this 
chapter."  And  this,  it  is  held,  renders  a  note  given  for  liquor,  not 
so  sold  or  purchased,  absolutely  void,  so  that  a  bona  fide  holder 
thereof  for  value  and  without  notice  cannot  recover  upon  it."  But 
where,  as  in  Bhode  Island,  the  statute  does  not  declare  liquor  con- 


*  Hapfzrood  V.  Needham,  59  Me.  442; 
Field  V.  Tibbetts.  57  Me.  858;  Baxter  v. 
Ellis.  Id.  178;  Norris  v.  Langley,  19  N. 
H.  423;  Doe  v.  Burnham,  81  N.  H.  426; 
Great  Falls  Bank  v.  Farmiogton.  41  N. 
H.  32;  Pindar  v.  Barlow,  31  Vt.  529; 
Johnson  v.  Meeker.  1  Wis.  436;  1 
Wharton.  Contr.  §  351. 

70  1  Daniel.  Nego.  Instr.  g  197. 

7>  Dillingham  v.  Blood.  66  Me.  140. 
This  decision  proceeds  upon  the  ground 
that  the  holder  succeeds  to  all  the 
rights  of  the  person  who  discounted 
the  note.    And  again,  the  maker  is  not 


injured,  because  the  discounter  could 
have  enforced  it,  and  it  must  be  imma- 
terial to  the  maker  whether  it  is  en- 
forced by  A.  or  B.  And  besides,  in  anal- 
ogous cases,  the  rule  has  been  held  in 
the  same  way;  e.  g.,  where  the  plaintiff 
knows  that  the  note  was  fraudulently 
obtained  by  the  payee,  but  bought  it 
from  a  prior  holder  against  whom  this 
defense  could  not  be  set  up. 

'2 1  Daniel,  Nego.  Instr.  g  197. 

75  Streit  V.  Sanborn.  47  Vt  702.  con- 
struing Qen.  St  Yt  c.  94,  g  82. 
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tracts  void,  but  enacts  that  payments  and  compensations  made  upon 
such  contracts  shall  be  deemed  to  be  without  consideration  as  between 
the  original  parties,  this  does  not  impair  the  settled  rights  of  a  bona 
fide  holder  of  negotiable  paper.^^ 

§  260.   Proof  of  Character  of  Holder. 

It  may  be  stated,  as  a  general  rnle,  that  when,  in  an  action  by  an 
indorsee  against  the  maker  of  a  promissory  note,  the  defendant  has 
proved  that  the  note  was  given  for  intoxicating  liquor  sold  in  viola- 
tion of  law,  the  plaintiff  cannot  recover  until  he  shows  that  he  was 
a  holder  for  a  valuable  consideration  without  notice  of  the  illegality 
of  the  contract.^^  But  when  he  has  shown  that  he  purchased  the 
note  for  value,  in  due  course  of  business,  and  under  circumstances 
not  calculated  to  awaken  suspicion,  it  will  be  presumed  that  he  had 
no  notice  of  the  illegality,  until  the  contrary  is  shownJ*  And  a  pur- 
chaser of  negotiable  paper  is  not  put  upon  inquiry,  by  mere  knowl- 
edge that  the  payee  is  engaged  in  selling  liquor,  to  ascertain  whether 
the  consideration  of  the  paper  was  not  the  unlawful  sale  of  liquor.^ 

§  261.   Purchaser  of  Note  after  Maturity. 

As  a  rule,  overdue  commercial  paper  is  subject,  in  the  hands  of 
all  parties  dealing  with  it,  to  defenses  growing  out  of  the  infirmity 
of  its  consideration.  Hence  where  a  negotiable  note,  which  is  void 
ds  between  the  original  parties,  by  reason  of  being  given  for  the  price 
of  liquor  sold  contrary  to  law,  is  transferred  to  a  stranger  a/ierwaiu- 
Tity^  it  is  void  in  his  hands,  although  he  paid  value  for  it  and  had  no 
notice  of  the  illegality .^^  But  this  rule  may  be  varied  somewhat  by 
the  terms  of  particular  statutes.  Thus,  in  Maine,  the  statute  pro- 
vides that  the  defense  of  illegality  in  the  consideration  of  a  note, 
which  was  given  for  the  price  of  liquors  illegally  sold,  "shall  not 

7<  Cobb  V.  Doyle,  7  R.  1.  550.  77  Bottomley  v.  Goldsmith.  83  Mich. 

"  Cottle  V.  Cleaves.  70  Me.  256;  Rock  27. 

Island  Nat.  Bk.  v.  Nelson.  41  Iowa.  563.  78  Bissell  v.  Gowdy.  31  Conn.  47;  Bar- 

70  Swett  V.  Hooper,  62  Me.  54;  Baxter  low  v.  Scott's  Admr.,  12  Iowa,  63. 
Ellis,  57  Me.  178. 
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extend  to  negotiable  paper  in  the  bands  of  any  bolder  for  a  valaable 
consideration  and  without  notice  of  the  illegality  of  the  oontraet." 
And  it  is  held  that  the  fact  that  the  note  was  overdue  when  nego- 
tiated will  not  be  suflScient  to  subject  it  to  the  defense  of  illegality 
on  this  ground,  as  this,  under  the  statute,  does  not  amount  to  notice 
of  its  defective  consideration.^ 

§  262.   Judgrment  for  Price  of  Liquors  Sold. 

If  there  is  illegality  in  a  plaintiff's  cause  of  action,  this  is  matter 
which  must  be  interposed  in  defense  to  the  suit.  If  a  judgment  is 
rendered  on  such  a  cause  of  action,  it  is  not  open  to  collateral  im- 
peachment, nor  can  its  merits  be  inquired  into  in  a  subsequent  suit, 
although  the  illegality  of  the  contract  may,  in  some  cases,  furnish 
ground  for  vacating  or  enjoining  the  judgment  in  a  proper  proceed- 
ing.^ In  Iowa,  where  the  code  provides  that  all  sales,  liens,  pledges, 
etc.,  made  on  account  of  intoxicating  liquors,  shall  be  void,  it  is  held 
that  the  word  ""lien'*  does  not  include  the  lien  of  a  judgment.  And 
if  a  judgment  be  rendered  in  favor  of  a  party  selling  liquors,  it  can- 
not be  pleaded  in  another  action  that  such  judgment  is  void  because 
tbo  subject-matter  of  the  action  comes  within  the  prohibition  of  the 
statute." 

§  263.    Money  Paid  for  Liquor  cannot  be  Becovered 
Back  at  Common  Law. 

Although  the  vendor,  in  an  illegal  sale  of  liquor,  cannot  maintain 
an  action  for  the  price,  yet  if  the  purchaser  voluntarily  pays  the 
money,  the  contract  is  executed,  and  the  rights  of  the  parties  are  not 
subject  to  further  change,  without  the  aid  of  a  statute.  "When  a 
contract,  not  malum  in  se,  made  in  violation  of  the  provisions  of  a 
statute,  has  been  executed,  a  party  who  has  performed,  by  the  pay- 
ment of  money,  cannot  recover  it  back,  unless  he  can  show  that  it 
was  not  paid  for  value  actually  received,  but  was  obtained  wrongfully 


w  Field  V.  Tibbelts.  57  Me.  85a 
» 1  Black,  Judgm.      331.  879. 


»  Smith  V.  Leddy,  50  Iowa.  112. 
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or  by  undue  advantage,  or  unless  he  can  exhibit  a  statute  provision 
expressly  authorizing  sneh  a  recovery.  By  the  common  law,  there- 
fore, a  person  who  has  purchased  intoxicating  liquors  of  one  not 
licensed  to  sell  them,  and  who  has  received  and  paid  for  such  liq- 
uors, could  not  recover  back  the  money  so  paid."^  On  this  prin- 
ciple, where  the  statute  prohibits  the  giving  of  credit  beyond  a  cer- 
tain amount  for  liquor  sold  at  retail,  this  does  not  apply  to  the 
payment  of  a  judgment  by  means  of  such  an  account;  the  statute 
restricts  the  enforcement  of  such  account,  beyond  the  designated 
amount,  but  does  not  authorize  the  recovery  back  of  money  paid 
upon  it.^  And  so,  where  a  mortgage  of  goods,  void  because  made 
to  secure  the  price  of  liquors  sold  contrary  to  law,  was  foreclosed  by 
a  court  having  jurisdiction,  and  a  decree  passed  ordering  a  public 
sale  of  the  goods  by  an  officer,  to  an  amount  sufficient  to  pay  the 
mortgage  debt,  and  an  officer  sold  the  goods  pursuant  to  the  order, 
and  paid  over  the  amount  of  the  debt  to  the  mortgagee,  it  was  held 
that  the  officer  was  not  liable  for  the  amount  of  the  sale  to  a  party 
who  had  acquired,  previous  to  the  foreclosure,  a  valid  title  to  the 
goods  from  the  mortgagor.^  A  garnishee  is  not  permitted  to  deduct, 
out  of  the  effects  and  credits  in  his  hands,  a  demand  against  the 
principal  defendant  for  money  paid  on  the  illegal  sale  of  intoxicating 
liquor." 

§  264.   Executory  Contract  may  be  Sepudiated. 

It  has  been  observed  by  a  leading  writer  that  "where  money  has 
been  paid  on  an  iUegal  consideration,  it  may  be  recovered  back  at 
any  time  while  the  contract  is  still  unexecuted,  by  repudiating  the 
agreement,  supposing  that  the  plaintiff  is  not  using  the  process  of 
the  court  as  a  criminal  venture.  .  .  •  The  reason  is,  that  in 
such  cases  the  plaintiff's  claim  is  not  to  enforce,  but  to  repudiate,  an 
illegal  contract.    The  object  of  the  suit  is  not  to  get  paid  for  some- 

M  Ellsworth  V.  Mitchell,  81  Me.  247,     181.    And  see  Mudgett  v.  Morton,  60 
citing  Lowry  v.  Bordien,  Doug.  468;    Me.  260;  1  Wharton,  Contr.  g§  336,  352. 
Tappenden  v.  Randall,  2  Bos.  &  Pul.       ^  Smith  v.  Hickman.  68  111.  814. 
467;  White  v.  Franklin  Bank,  22  Pick.       "Carter  v.  Clark,  28  Conn.  512. 

M  Thayer  v.  Partridge,  47  Vt.  423. 
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thing  illegally  done,  but  to  prevent  the  defendant  from  using  an 
illegal  pretext  to  retain  money  unlawfully  detained."^  Hence,  in 
an  action  to  recover  the  value  of  goods  exchanged  for  intoxicating 
liquors  in  violation  of  law,  the  plaintiff  may  treat  the  contract  of 
exchange  as  void,  and  if  it  is  set  up  as  a  valid  defense,  he  may  then 
show  that  it  falls  within  the  statutory  prohibition.^ 

§  266.   Statutory  Action  to  Secover  Back  Pajrinents  on 
Liquor  Contracts. 

In  several  of  the  states,  as  a  means  of  discouraging  illicit  traffic  in 
liquor,  statutes  have  been  enacted  providing  that  all  ''payments  and 
compensations  for  intoxicating  liquors  sold  in  violation  of  the  statute 
shall  be  held  to  have  been  received  in  violation  of  law,  and  against 
equity  and  good  conscience,  and  to  have  been  received  upon  a  vaUd 
promise  and  agreement  of  the  receiver,  in  consideration  of  the  receipt 
thereof,  to  pay,  on  demand,  to  the  person  furnishing  such  considera- 
tion, the  amount  of  said  money. From  what  we  have  already 
said,  it  will  be  seen  that  these  acts  afford  a  right  of  action  not  avail- 
able at  the  common  law.  A  regulation  of  this  character,  it  is  held, 
is  not  such  an  interference  with  interstate  commerce  as  to  conflict 
with  the  federal  constitution ;  for  although  it  restricts  the  sale  of  a 
recognized  article  of  property,  it  is  legislation  enacted  merely  in 
virtue  of  the  police  power,  and  only  indirectly  affects  the  commerce 
of  the  country.^  Under  these  statutes,  a  plaintiff,  though  he  is  him- 
self licensed  to  sell  liquor,  may  recover  back  payments  made  to  a 
manufacturer  who  has  no  authority  to  sell.^  And  if  a  licensed 
retailer  sells  at  wholesale,  the  purchaser  may  recover  the  price  paid.^ 
But  the  acts  do  not  apply  to  payments  on  a  sale  of  liquor  for  "mechan- 
ical, medicinal,  and  sacramental  purposes,"  allowed  by  the  statute, 
on  the  part  of  citizens  of  the  state,  although  the  sale  was  invalid  by 
reason  of  the  fact  that  the  seller  was  a  citizen  of  another  state.^ 

wi  Wharton.  Contr.  §  354.  »  Becker  v.  Betten.  89  Iowa.  6«8. 

87  Smith  V.  Grable,  14  Iowa.  429.  "Tobert  v.  Clough.  72  Iowa.  290,  88 

"Code  Iowa,  §  1550;  Gen.  St.  R.  L  c.  N.  W.  Rep.  639. 

79.  g  54.  MKohn  v.  Melcher.  29  Fed.  Rep.  488. 

»  Connolly  v.  Scarr,  72  Iowa.  223.  88 
N.  W.  Rep.  641. 
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And  an  agent,  who  sells  in  violation  of  the  law,  bat  does  not  receive 
the  price,  is  not  liable.^  Farther,  the  statute  is  aimed  at  sales  in 
the  ordinary  sense  of  the  term,  where  the  title  passes  from  one  owner 
to  a  new  and  different  one,  and  not  to  releases  on  the  dissolution  of 
a  partnership.  Accordingly,  where  one  partner  buys  the  other  out, 
he  cannot,  under  the  statute,  recover  back  the  money  paid.**  If  a 
single  payment  in  money  is  made  for  a  stock  in  trade,  only  a  part  of 
which  consisted  of  liquor,  it  is  held  that  the  purchaser  may  recover 
the  proportional  amount  paid  for  the  liquor.^  But  if  the  statute 
allows  the  recovery  of  all  "payments  or  compensation"  for  intoxicat- 
ing liquor,  this  does  not  enable  a  purchaser  who  gave  his  note  for 
the  goods  to  maintain  an  action,  until  he  has  paid  such  note.  The 
giving  of  a  note  to  the  seller  does  not  amount  to  a  payment,  and  the 
fact  that  the  note  was  transferred  to  a  third  party  by  the  seller,  and 
is  still  outstanding,  does  not  change  the  rule.**  An  action  cannot  be 
brought,  under  these  statutes,  without  first  making  a  demand  for  the 
money.*'  But  the  amount  of  the  payment  may  be  pleaded  as  a  set-off 
or  counter-claim,  as  well  as  recovered  directly  by  suit.**  The  right 
of  action  given  by  these  statutes,  so  it  is  held,  is  a  vested  right  in  all 
persons  who  have  paid  money  on  such  illegal  sales,  and  is  not  affected 
by  subsequent  changes  in  the  law.**  And  the  action  thereunder  is 
barred  only  at  the  end  of  the  same  period  which  would  bar  a  valid 
promise  or  agreement  to  pay  the  money  in  question ;  it  is  not  a  penal 
action  such  as  is  barred  in  two  years.^**  In  such  an  action,  when 
the  contract  of  sale  was  entered  into  within  the  state,  the  presump- 
tion is  that  payment  was  intended  to  be  made,  and  was  in  fact  made, 
in  the  state,  in  the  absence  of  evidence  to  the  contrary •^*^ 


^  Schober  v.  Rosenfleld,  75  Iowa,  455, 
89  N.  W.  Rep.  706. 

Jacobs  V.  Stokes,  12  Mich.  881. 
»McQuinne88  v.  Bligh,  11  R.  I.  94 
••Carlin  v.  Heller,  84  Iowa.  256. 
w  Schober  v.  Rosenfleld,  75  Iowa,  455, 
89  N.  W.  Rep.  706. 
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••Tolman  v.  Johnson.  48  Iowa,  127. 
»  Peters  v.  Goulden.  27  Mich.  171. 
Woodward  v.  Squires.  41  Iowa,  677. 
Connolly  v.  Scarr,  72  Iowa,  228,  88 
N.  W.  Rep.  641. 
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§  266    Becovery  for  Uquon  Sold  in  Another  State. 

A  contract  made  in  one  state  for  the  sale  of  liquors  to  be  delivered 
in  another  state,  such  as  wonld  be  valid  at  common  law,  and  which 
is  not  shown  to  be  invalid  where  made,  will  enable  the  seller  to  main- 
tain an  action  for  the  price  in  the  state  where  the  delivery  is  made, 
notwithstanding  that,  if  made  in  the  latter  state,  the  contract  would 
have  been  void  The  single  exception  to  this  rule  is  in  a  case  where 
the  seller  knew  that  the  purchaser  intended  to  make  an  illegal  dispo- 
sition of  the  goods,  and  in  some  way  abetted  or  participated  in  the 
unlawful  enterprise.^^  Of  this  point  we  shall  have  occasion  to  speak 
more  fully  in  subsequent  sections.  But  illegality  will  not  be  pre- 
sumed, nor  will  it  be  presumed,  as  against  the  validity  of  a  contract, 
and  in  the  absence  of  proof,  that  the  statutes  of  another  state  have 
provisions  similar  to  those  of  the  state  where  the  action  is  brought, 
and  in  derogation  of  the  common  law.  Neither  will  it  be  presumed, 
in  the  absence  of  evidence  or  finding,  that  parties  making  a  sale  in 
another  state,  where  it  was  presumably  valid,  of  liquors  to  be  trans- 
ported into  the  state  of  the  forum,  intended  thereby  to  assist  the  pur- 
chaser in  violating  the  laws  of  the  latter  state.^^    A  sale,  for  exam- 


i<»Roethke  v.  Philip  Best  Brewing 
Co..  83  Mich.  840;  Wagner  v.  Breed. 
(Nebr.)46  N.  W.  Rep.  286;  Hill  v.  Spear. 
50  N.  H.  253;  Webber  v.  Donnelly.  88 
Mich.  4(59;  Kling  v.  Fries.  88  Mich.  275; 
Orcutt  V.  Nelson.  1  Gray.  536;  Mona- 
gban  V.  Reid.  40  Mich.  665. 

'03  In  this  connection,  the  court  in 
Iowa  remarks  that  the  rule  that  a  con- 
tract good  where  made  is  good  every- 
where **i8  subject  to  important  excep- 
tions: 1.  That  neither  the  state  nor  its 
citizens  may  suffer  any  injury  or  incon- 
venience by  giving  legal  effect  to  the 
contract,  which  should  not.  in  itself, 
nor  in  the  means  used  to  give  it  effect, 
work  any  injury  to  the  country  where 
It  is  attempted  to  be  enforced.  Story. 
Conn.  Laws.  5^  244.  2.  That  the  con- 
sideration of  the  contract  be  not  Im- 
moral, and  the  giving  effect  to  It  will 


not  have  a  bad  tendency,  or  exhibit  to 
the  citizens  of  the  state  an  example 
pernicious  and  detestable.  No  man 
ought  to  be  heard  in  a  court  of  Justice 
to  enforce  a  contract  founded  In.  or 
arising  out  of.  moral  or  political  tur- 
pitude, or  In  fraud  of  the  Just  rights  of 
any  foreign  nation.  8.  The  contract 
must  not  bo  opposed  to  the  policy  and 
institutions  of  the  state  where  It  is 
sought  to  be  enforced.  In  all  such 
cases,  the  contracts  will  be  held  utterly 
void,  whatever  may  be  their  validity  in 
the  country  where  they  are  made,  as 
being  inconsistent  with  the  duties,  the 
policy,  or  the  institutions  of  the  state 
where  they  are  sought  to  be  enforced. 
Story.  Con fl.  Laws.  §  259."  Davis  v. 
Bronson.  6  Iowa.  410. 
1^  Kling  V.  Fries.  83  Mich.  275. 
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pie,  to  a  town  agent  by  a  non-resident  dealer  is  not  illegal,  and  the 
vendor  is  not  responsible  for  the  intent  with  which  the  agent  pur- 
chased, nor  the  use  to  which  he  puts  the  liquor  sold.^^  And  even 
where  the  statute  prohibits  recovery  of  the  price  of  any  liquors  "except 
such  as  are  sold  or  purchased  in  accordance  with  the  provisions  of 
the  act,"  a  sale  of  liquors  made  elsewhere,  to  be  delivered  within  the 
state,  if  made  without  any  view  to  their  illegal  resale,  is  valid;  for, 
in  the  contemplation  of  the  law,  all  sales  are  made  in  accordance 
with  the  act,  if  they  are  not  prohibited  by  the  terms  of  the  act,  or  by 
necessary  implication  from  those  terms.^^  And  if  a  sale  in  another 
state  is  valid,  a  note  for  the  price,  given  in  the  state  where  the  goods 
are  to  be  delivered,  is  valid  and  binding.^^ 

§  267.   Determination  of  Place  of  Sale. 

It  frequently  becomes  important  to  localize  a  sale  of  liquors,  in 
order  to  determine  whether  the  transaction  must  be  regarded  as  tak- 
ing place  in  a  foreign  state,  where  it  would  be  lawful,  or  in  the  state 
of  the  forum,  where  it  would  be  illegal.  Many  elements  may  enter  into 
the  determination  of  this  question,  but  those  most  important  to  be 
considered  are  the  place  where  the  order  was  given,  the  place  where 
delivery  is  made,  and  the  character  of  the  sale,  as  final  or  condi- 
tional. In  some  of  the  states,  it  is  held  that  if  the  order  for  the 
goods  is  taken  by  the  vendor  himself  in  the  state  of  the  forum  and 
delivery  made  there,  it  is  a  contract  of  that  state,  though  the  goods 
are  packed  and  shipped  from  abroadJ^^  But  there  are  also  numer- 
ous  authorities  which  hold  that,  although  the  order  may  be  given  in 
the  state  of  the  purchaser,  yet  if  the  seller,  residing  and  doing  busi- 
ness in  another  state,  there  delivers  the  liquors  to  a  common  carrier 
for  transportation  to  the  purchaser,  and  it  does  not  appear  that  the 
order  was  for  any  specific  liquors,  (i.  e.,  such  as  would  ascertain  the 
individual  article  sold  without  more,)  these  facts  show  only  an  exec- 
utory contract  of  sale,  made  in  the  state  of  the  purchaser,  but  com- 

i»Street  V.  Hall,29  Vt.  165.  Webber  v.  Howe.  36  Mich.  150; 

i^Orcutt  V.  Nelson,  1  Gray,  536.  Territt  v.  Bartlett,  21  Vt.  184;  Keiwert 

Monaghan  v.  Heid,  40  Mich.  665.       v.  Meyer,  62  Ind.  587. 
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pleted  in  the  foreign  state.^^  Of  coarse,  if  the  order  is  sent  by  the 
porehaser  by  mail,  it  is  regarded  as  given  at  the  place  where  it  is 
receivedy  and  then  all  the  elements  of  the  transaction  are  complete 
in  the  foreign  state,  including  delivery,  if  made  to  a  common  car- 
rier."^  The  place  of  delivery  is  not  always  the  controlling  element 
in  these  questions.  Thus,  where  the  plaintiff  made  an  agreement, 
in  Boston,  for  the  sale  of  liquors  belonging  to  him,  which  were  stored 
in  Concord,  with  an  agent  of  the  defendant,  and  the  terms  of  the 
agreement  were  complied  with,  it  was  held  that,  as  between  the 
vendor  and  vendee,  the  title  to  the  property  passed  without  proof 
of  a  delivery,  and  that  the  sale  was  complete  in  Boston,  and  hence 
not  subject  to  the  laws  of  New  Hampshire."^  But  if  the  sale  does 
not  become  complete,  by  reason  of  an  option  to  return  the  goods 
if  not  satisfactory,  until  the  liquors  reach  the  buyer's  hands,  then, 
notwithstanding  the  foreign  residence  of  the  vendor,  the  transaction 
is  regarded  as  localized  in  the  state  of  the  purchaser.^"  But  if  the 
contract  gives  the  buyer  the  period  of  thirty  days  to  see  if  the  goods 
are  as  represented,  with  the  right  to  return  them  if  they  do  not  cor- 
respond to  representations,  this  alone  does  not  make  the  sale  condi- 
tional, so  as  to  prevent  its  being  complete  in  tbe  foreign  state.^^*  In 
a  case  in  Nebraska,  it  appeared  that,  by  a  certain  writing,  plaintiff 
agreed  to  sell  beer  made  by  him  to  defendant,  to  be  sold  by  tbe  lat- 
ter in  Nebraska,  and  that  he  would  sell  to  no  other  person  for  sale 
there,  and  to  give  defendant  credit  for  the  same  in  a  designated 
amount.  Defendant  agreed  to  "faithfully  represent"  the  plaintiff, 
and  "to  act  as  his  agent  for  the  sale  of  his  beer,"  and  then,  by  the 
same  instrument,  mortgaged  certain  lots  to  secure  him  for  credits 
to  be  given  under  tbe  arrangement.  It  was  held  that  this  was  not 
a  contract  of  agency  or  of  sale,  and  did  not  operate  to  localize  and 
render  void  sales  of  beer  afterwards  made  in  another  state,  and  valid 
there,  but  which  were  contrary  to  the  laws  of  Nebraska."^ 

J»Arberger  v.  Marrin.  102  Mass.  70;  "iFelton  v.  FuUer.  29  N.  H.  121. 

Dolan  V.  Green.  110  Mass.  822;  Boolhby  But  see  Myers  v.  Carr.  12  Mich.  68. 

V.  Plaisted.  51  X.  H.  430;  Schlesinger  Wilson  v.  Stratton,  47  Me.  120. 

V.  Stratton.  9  R  L  578;  Erwin  v.  Staf-  ""Schlesinger  v.  Stratton.  9  R  1.578; 

ford.  45  Vt.  390;  Backman  v.  Miissey,  Mack  v.  Lee.  18  R  L  298. 

81  Vt.  547.  »"  Wagner  y.  Breed.  (Nebr.)  46  N.  W. 

»w  Webber  v.  Donnelly.  88  Mich.  469.  Rep.  286. 
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§  268.   Same;  Agent  Taking  Order. 

It  is  generally  held  that  where  a  person  living  and  doing  business  in 
one  state  sends  his  agent  into  another  state  to  solicit  orders  for  goods, 
and  the  agent  there  takes  orders  and  sends  them  to  his  principal's 
place  of  business,  and  the  latter  fills  the  orders,  and,  without  any  spe' 
cial  arrangement  as  to  the  manner  and  place  of  delivery,  delivers 
them  to  a  carrier  in  bis  own  state,  to  be  transported  at  the  expense 
of  the  purchaser  to  the  latter's  place,  the  place  of  sale  is  in  the  state 
where  the  agent's  principal  does  business.^^  In  some  of  the  cases, 
however,  we  find  a  rule  applied  that  the  sale  is  made  at  the  place 
where  the  agent  takes  the  order,  if  the  agent's  action  is  final  and 
binding  on  the  principal;  but  otherwise  if  the  order  is  to  be  subject 
to  the  principal's  approval  before  it  is  filled."'  A  purchaser  by  sample 
has  the  right, '  independent  of  any  express  agreement,  to  refuse  to 
receive  the  goods  offered  if  they  fail  to  correspond  with  the  sample. 
Hence,  where  liquors  are  sold  by  a  wholesale  dealer  in  one  state, 
through  his  agent,  to  a  party  in  another  state,  the  fact  that  such 
right  is  by  express  agreement  reserved  to  the  purchaser,  does  not 
change  the  locality  of  the  contract."^  But  no  recovery  can  be  had 
for  liquors  sold  by  a  merchant  in  another  state  to  a  person  residing 
in  the  state  of  the  forum,  in  pursuance  of  a  contract  made,  or  orders 
sent,  by  an  agent  of  the  seller,  in  the  latter  atate,  who  had  notice  at 
the  time  that  the  liquor  was  to  be  sold  in  the  latter  state  contrary  to 
its  laws ;  because,  in  such  a  case,  the  vendor  must  be  regarded  as  aid- 
ing  and  participating  in  the  violation  of  the  laws  of  such  state."* 

§  269.   Knowledge  of  Buyer's  Illegal  Purpose  not  Suffi- 
cient to  Prevent  Recovery. 

Where  a  sale  of  liquor  is  made  in  one  state,  and  is  valid  there, 
the  vendor  may  maintain  an  action  to  recover  the  price  in  another 


Williams  v.  Feiniman,  14  Kans. 
288;  McCarly  v.  Gordon,  16  Kans.  35; 
Snider  v.  Koehler.  17  Kans.  482;  Fuller 
V.  Leet.  59  N.  H.  103. 
"6  Taylor  v.  Pickett,  52  Iowa.  467,  3 
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N.  W.  Rep.  514;  Tegler  v.  Shipman.  33 
Iowa,  194. 

"7  0111  V.  Kaufman,  16  Kans.  571; 
McCarty  v.  Gordon,  Id.  35;  Snider  v. 
Koehler,  17  Kans.  432. 

"SMcConihe  v.  McMann,  27  Vt.  95, 
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state,  where  the  purchaser  resides  and  where  the  goods  were  deliv- 
ered, notwithstanding  it  was  the  intention  of  the  purchaser  to  make 
an  iUegal  use  of  the  property, — as  by  reselling  it  contrary  to  the  laws 
of  his  own  state, — provided  the  seller  did  not  in  any  way  aid  or  par- 
ticipate in  the  unlawful  design.  And  mere  knowledge,  on  the  seller's 
part,  of  the  buyer's  illegal  purpose,  will  not  be  sufficient  to  defeat  a 
recovery."*  The  principle  is  illustrated  by  the  rule  applicable  to  the 
analogous  case  of  goods  purchased  abroad  and  smuggled  into  the 
country.  Here  the  true  distinction  is  pointed  out  as  follows :  Where 
the  foreign  vendor  takes  an  actual  part  in  the  illegal  adventure,  as  in 
packing  the  goods  in  prohibited  parcels,  or  otherwise,  the  contract 
of  sale  will  not  be  enforced ;  but  the  mere  sale  of  goods  by  a  for- 
eigner in  a  foreign  country,  made  with  the  knowledge  that  the  buyer 
intends  to  smuggle  them  into  his  own  country,  is  not  illegal,  and 
may  be  enforoed.^^   In  the  state  of  Iowa,  while  it  is  not  held  that 


Banchor  v.  Mansel.  47  Me.  58;  Gas- 
gelt  V.  Godfrey.  26  N.  H.  415;  Lauten  v. 
Rowao.  59  N.  H.  215;  Fisher  v.  Lord, 
63  N.  H.  514,  8  Atl.  Rep.  »27;  Backman 
V.  Wright.  27  Vt  187;  Gaylord  v.  So- 
ragen.  32  Vt.  110;  Tuttle  v.  Holland,  48 
Vt  542;  Erwin  v.  Stafford.  45  Vt.  390; 
Dater  v.  Earl.  3  Gray.  482;  Kreiss  v. 
Seligman,  8  Barb.  439;  Feincman  v. 
Sachs.  83  Eans.  621.  7  Pac.  Rep.  222; 
Whillock  V.  Workman,  15  Iowa,  351; 
Second  Nat.  Bk.  v.  Curren.  36  Iowa. 
655;  Webber  v.  Donnelly.  33  Mich.  469; 
Hodgson  V.  Temple.  5  Taunt.  181;  2 
Benj.  Sales,  g  791.  Compare  Fishel  v. 
Bennett.  50  Conn.  40,  12  Atl.  Rep.  102. 
In  this  connection  we  quote  the  follow- 
ing from  Dr.  Wharton's  work  on  Con- 
tracts, (i;  343:)  "It  may  be  that  a  knowl- 
edge of  the  intention  of  the  party  sup- 
plied to  use  the  supplies  illegally  is  es- 
sential to  put  the  parly  supplying  in  the 
position  of  a  partirep»  criminin.  But  the 
mere  knowledge  of  such  intention  will 
not  by  itself  suffice  for  this  purpose. 
The  unlawful  intention  must  have  been 
in  some  sense  executed.  CogiiaiionU 
panam  nemo  patitur.  There  must  be  a 
union  of  purposes  between  the  party 


supplying  and  the  party  stipplied.  in 
order  to  infect  the  former  with  the  lat- 
ter's  criminality.  A  money-lender  may 
know  that  the  person  to  whom  he  lends 
money  intends  to  spend  this  money  in 
gambling  or  in  the  purchase  of  illegal 
stimulants,  but  this  will  not  prohibit 
his  recovery  in  a  suit  on  the  loan.  A 
capitalist  may  know  that  it  is  the  inten- 
tion of  a  foreign  government,  with 
whom  he  is  negotiating  a  loan,  to  apply 
the  money  borrowed  to  belligerent  pur- 
poses; but  this  knowledge,  if  war  has 
not  yet  broken  out.  does  not  infect  the 
lender  with  complicity.  The  lender  of 
money  on  a  mortgage  on  a  store  is  not 
precluded  from  recovering  it  by  the  fact 
that  he  knows  the  mortgagor  intends  to 
open  gambling  tables,  or  to  store  pro- 
hibited drugs  on  the  premises.  It  is 
not  enough,  therefore,  in  order  to 
establish  such  complicity  as  defeats  a 
right  to  recover  in  such  cases,  that  the 
party  supplying  the  goods  or  money 
knows  that  the  party  supplied  intends 
to  use  them  for  an  illegal  purpose. 
There  must  be  a  combination  between 
them  to  effect  such  purpose. " 
^  Pellecat     AngeU,  2  C.  H.  &  R.  811. 
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mere  knowledge,  on  the  part  of  the  seller  of  intoxicating  liquors  in 
another  state,  that  the  porohase  was  made  with  an  intention  to  vio- 
late the  laws  of  Iowa,  would  be  sufficient  to  defeat  an  action  on  the 
contract,  yet  it  is  ruled  that  such  knowledge  is  a  fact  from  which, 
with  other  circumstances,  the  jury  may  infer  an  intent  of  the  seller 
to  participate  in  the  illegal  design.^^  In  Massachusetts,  there  was 
formerly  a  statute  providing  that  "no  action  of  any  kind  shall  be  had 
or  maintained  in  any  court  for  the  price  of  any  liquor  sold  in  any 
other  state  for  the  purpose  of  being  brought  into  this  commonwealth, 
to  be  here  kept  or  sold  in  violation  of  law,  under  such  circumstances 
tbat  the  vendor  would  have  reasonable  cause  to  believe  that  the  pur- 
chaser entertained  such  illegal  purpose.  After  the  repeal  of  this 
statute,  it  was  held  that  the  vendor  might  maintain  an  action  for  the 
price,  if  the  sale  was  lawful  where  made,  although  the  liquor  was 
bought  for  the  purpose  of  illegal  resale  in  Massachusetts,  and  the 
seller  had  reasonable  cause  to  believe  that  such  was  the  intention. 
The  ground  of  this  ruling  was  that,  at  common  law,  mere  reasonable 
cause  of  belief,  without  actual  knowledge,  on  the  part  of  the  seller  of 
goods,  that  the  purchaser  buys  for  the  purpose  of  carrying  them  into 
another  state  and  there  reselling  them  in  violation  of  its  laws,  is  not 
sufficient  to  invalidate  the  sale.^^ 

§  270.   Participation  in  Illegal  Design  Defeats  Action. 

It  is  well  settled  that  if  a  vendor  of  liquors  in  a  foreign  state  in 
any  way  assists  or  participates  in  a  design  on  the  part  of  the  pur- 
chaser to  smuggle  them  into  a  state  where  they  are  prohibited,  or  to 
dispose  of  them  unlawfully  in  such  state,  his  complicity  in  the  illegal 
scheme  will  prevent  him  from  recovering  the  price  in  an  action. 
The  general  rule,  on  which  the  foregoing  proposition  depends,  is  well 
illustrated  in  the  English  case  of  WaymelL  v.  Reed.^    It  there 

1"  Tegler  v.  Shipman,  88  Iowa,  194;  man  v.  Wright,  27  Vt.  187;  Gaylord  v. 

Rindskoff  v.  Curran,  84  Iowa,  825.  Soragen,  32  Vt  110;  Foster  v.  Thurston, 

iMGen.  St  Mass.  1860,  c.  86,  §61.  11  Cush.  322;   Webster  v.  Hunger,  8 

i»  Adams  v.  Couilliard.  102  Mass.  167;  Gray,  584;  Feineman  v.  Sachs,  83  Kans. 

Ely  V.  Webster,  Id.  304;  Hotchkiss  v.  621,  7  Pac.  Rep.  222;  Davis  Bronson, 

Finan,  105  Mass.  86.  6  Iowa,  410. 

»M  Banchor  v.  Mansel,  47  Me.58;  Back-  5  Term,  599. 
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appeared  that  the  defendant  applied  to  the  plaintiff,  a  foreigner 
residing  at  Lisle,  for  a  quantity  of  lace,  which  he  knew  was  to  be 
smnggled  into  England,  and  for  that  purpose  it  was  to  be  packed  by 
the  plaintiff  in  a  peculiar  manner,  by  the  direction  of  the  defendant, 
for  the  more  easy  conveyance  of  it  without  discovery.  The  defense 
to  the  suit  was  that  it  was  a  smuggling  transaction,  and  it  was  held 
that  as  the  plaintiff  was  concerned  in  giving  assistance  to  the  defend- 
ant to  smuggle  the  goods,  by  packing  them  in  a  manner  most  suitable 
to  that  purpose,  and  with  an  intent  to  aid  in  it,  be  could  not  resort 
to  the  laws  of  England  to  assist  him  in  carrying  bis  contract  into 
execution.^^  In  an  analogous  case,  in  New  Hampshire,  a  decision 
was  rendered  against  a  foreign  vendor  of  liquor,  who  aided  the  pur- 
chaser in  his  unlawful  scheme  by  sending  twenty-gallon  kegs  in 
sugar-barrels  and  smaller  kegs  in  boxes  packed  in  sawdust.^  And 
it  is  held  that  if  the  seller  does  in  fact  intentionally  further  the 
illegal  plan  of  the  buyer,  by  forwarding  the  goods  in  a  concealed  or 
disguised  form,  calculated  to  accomplish  that  object,  he  cannot 
recover,  even  though  it  was  not  agreed  between  the  parties,  prior  to 
or  at  the  time  or  on  the  occasion  of  the  sale,  that  the  seller  would 
thus  aid  the  purchaser^** 

§  271.   Contract  Void  Where  Made  Void  Everjrwhere. 

If  a  sale  of  liquor  is  void  in  the  state  where  it  is  made,  because 
contrary  to  the  laws  of  that  state,  it  is  held  as  void  everywhere,  and 
the  seller  cannot  maintain  an  action  for  the  price  in  the  state  where 
the  goods  are  delivered  and  where  the  purchaser  resides.^**  For 
example,  the  laws  of  Iowa  prohibit  the  manufacture  for  sale  or  sell- 
ing of  intoxicating  liquors  within  the  state  for  any  purpose,  except 
for  pharmaceutical,  medical,  chemical,  and  sacramental  purposes, 
and  then  only  by  persons  holding  permits  from  the  proper  authori- 
ties. A  certain  brewing  company,  without  such  permit,  manufact- 
ured and  sold  in  that  state  a  quantity  of  beer  for  the  purpose  of  being 

126  See,  also,  Biggs  v.  Lawrence,  8  ^  Fisher  v.  Lord,  68  N.  H.  514.  8  AtL 
Term,  454;  Clugas  v.  Penaluna,  4  Term,  Rep. 

466.  Aiken  v.  Blai»dell.  41  Vt.  655. 

i»  Dudley  v.  Buckfleld.  51  Me.  254. 
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transported  into  Nebraska.  It  was  held  that  the  sale  was  in  viola- 
tion of  said  laws,  and  the  contract,  being  prohibited  by  the  laws  of 
the  state  where  made,  was  void  there,  and  its  invalidity  constituted 
a  good  defense  in  an  action  npon  the  contract  in  Nebraska.^"^  But 
in  such  a  case,  the  harden  is  npon  the  defendant  to  show  that  the 
sale  was  illegal  in  the  state  where  it  was  made."^ 

§  272.   Statute  Forbidding  Recovery  on  Foreign  Sales. 

In  some  of  the  states,  there  have  been  enacted  statutes  designed 
to  prevent  a  recovery  of  the  price  of  liquors  sold  by  a  non-resident 
dealer,  under  circumstances  where  the  common  law  would  have  sus- 
tained an  action,  as,  where  the  seller,  though  cognizant  of  the  buyer's 
intention  to  make  an  illegal  use  of  the  goods,  did  nothing  to  further 
or  facilitate  the  execution  of  his  design.  Thus,  in  Connecticut,  it  is 
provided  that  no  action  shall  be  maintained  in  any  court  of  that  state 
for  liquors  sold  in  any  other  state  with  intent  to  enable  any  person  to 
violate  the  domestic  statutes.  And  it  is  held  that  this  statute  is  con- 
stitutional, and  that  it  will  be  enforced  although  the  particular  sale 
may  have  been  valid  in  the  state  where  made,  and  an  action  may  be 
sustainable  upon  it  in  such  state.'^  By  the  terms  of  the  statute 
in  Maine,  if  a  person  purchases  intoxicating  liquors  out  of  the  state, 
with  the  intention  of  selling  any  part  thereof  within  the  state  in  vio- 
lation of  its  laws,  the  seller  cannot  recover  the  price  of  the  goods, 
although  he  had  no  knowledge  of  such  intention  on  the  buyer's  part.^** 
By  a  law  formerly  in  force  in  Massachusetts,  but  now  repealed,  it 
was  provided  that  if  the  purchaser  intended  to  make  an  illegal  dispo- 
sition of  the  liquors,  and  the  foreign  vendor  had  reasonable  cause  to 
believe  that  such  was  the  case,  there  could  be  no  recovery.^    It  was 


Tredway  v.  Riley.  (Nebr.)49  N.  W. 
Rep.  268. 

181  Portsmouth  Brewing  Co.  v.  Smith, 
(Mass.)  28  N.  E.  Rep.  1180. 

132  Reynolds  v.  Geary,  26  Conn.  179. 
This  statute  is  not  retrospective;  it  ap- 
plies to  no  sale  prior  to  its  enactment. 
Donahoe  v.  Coleman,  46  Conn.  819.  If 
there  has  been  an  actual  payment  for 
(820) 


the  liquors,  by  a  bill  of  sale  of  goods 
within  the  state,  such  bill  of  sale  is  not 
invalidated  by  the  provisions  of  the  act. 
Carter  v.  Clark.  28  Conn.  512. 

133  Meservey  v.  Gray,  55  Me.  540.  See 
Rev.  St.  Me.  1883.  c.  27.  §  56.  And  see 
Barnard  v.  Field,  46  Me.  526;  Dearborn 
V.  Hoit.  41  Me.  120. 

i^Lindsey  v.  Stone,  123  Mass.  332; 
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held  that  in  order  to  sastain  a  defense,  on  this  ground,  to  an  action 
on  a  promissory  note  given  for  the  price  of  liquors  sold  in  another 
state,  it  was  not  sufficient  to  prove  simply  that  the  plaintiff  had  rea- 
sonable cause  to  believe  that  the  purchaser  intended  to  sell  the  liquors 
in  Massachusetts  in  violation  of  law,  but  it  must  also  be  proved  that 
the  purchaser  actually  entertained  such  an  intention.^'^  And  evi- 
dence that  the  seller  knew  that  the  buyer  was  a  liquor-dealer  does 
not  necessarily  prove  the  seller's  knowledge  that  the  buyer  intended 
to  resell  the  liquors  in  violation  of  law.^* 

§  273.   Laws  Forbidding  Soliciting  of  Orders. 

In  the  absence  of  a  statutory  prohibition,  the  mere  solicitation,  by 
a  dealer  in  liquors,  of  orders  for  such  goods  to  be  filled  in  the  future, 
even  though  he  may  have  had  reasonable  cause  to  believe,  and  did 
believe,  that  the  liquors  would  be  resold  by  the  purchaser  in  viola- 
tion of  the  laws  of  the  latter's  state,  is  not  such  a  circumstance  as 
will  affect  the  validity  of  a  subsequent  sale  of  such  liquors  in  a  state 
where  the  sale  is  not  prohibited.^*^  But  in  New  Hampshire  (and 
perhaps  in  some  other  states)  statutes  have  been  enacted  which 
make  the  mere  soliciting  or  taking  of  such  orders,  or  the  going  from 
place  to  place  soliciting  or  taking  such  orders,  with  knowledge  or 
reasonable  cause  to  believe  that  the  liquors  will  be  transported  into 
the  state  and  sold  in  violation  of  law,  without  any  other  act  in  further- 
ance of  the  vendee's  design,  a  criminal  offense  punishable  by  fine  or 
imprisonmentJ^^  Under  this  law,  a  person  who  has  solicited  orders 
for  the  sale  of  liquors,  with  the  knowledge  or  reasonable  cause  of 
belief  mentioned  in  the  act,  cannot  recover  the  price  of  the  same  by 
suit,  although  the  contract  of  sale  may  have  been  lawful  in  the  state 
where  it  was  madeJ^    Whether  a  particular  sale  was  in  fact  made 

Bligh  V.  James.  6  Allen,  570;  Finch  v.  >»Gen.  Laws  N.  H.  c  109,  §  18. 

Mansfield.  97  Mass.  89;  Charlton  v.  Don-  Jones  v.  Surprise.  64  N.  H.  248,  9 

nell.  m  Mass.  221).  Atl.  Rep.  884;  Dunbar  v.  Locke,  63  N. 

»36  Savage  v.  Mnllory.  4  Allen,  492.  H.  442;  Holden  v.  Brooks.  (N.  H.)  20 

Frank  v.  O  Neil.  12o  Mass.  478.  Atl.  Rep.  247;  Lang  v.  Lynch.  88  Fed. 

^  Hill  V.  Spear.  50  N.  11.  253;  Jones  Rep.  489. 

V.  Surprise.  64  X.  H.  243,  9  Atl.  Hep.  The  decision  in  Dunbar  v.  Locke  and 

884;  supra,  ^  269.  Jones    Surprise,  9upra,  has  been  over- 
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in  violation  of  the  terms  of  such  a  statute,  is  a  question  of  fact  to  be 
determined  by  the  jury.^^  In  Connecticut,  there  is  a  law  which  for- 
bids all  persons,  without  a  license  therefor,  to  sell  intoxicating  liquor 
"by  sample,  or  by  soliciting  or  procuring  orders."  And  it  is  held 
that  a  contract  for  a  sale,  made  in  that  state  by  a  travelling  agent 
of  a  firm  in  another  state,  of  liquors  to  be  delivered  in  such  other 
state,  is  in  violation  of  the  statute.^^^ 

§  274.    Contracts  against  Policy  of  Liquor  Laws. 

There  are  various  species  of  contracts  and  transactions  between 
parties  which,  though  not  expressly  prohibited  by  statute,  are  con- 
sidered void  because  contrary  to  the  policy  and  purpose  of  the  liquor 
laws,  or  by  reason  of  their  being  so  closely  connected  with  illicit  deal- 
ings in  liquor  as  to  be  infected  with  the  illegality.  For  example,  an 
attempted  assignment  of  a  liquor  license  is  void.  And  hence  a  con* 
tract  by  which,  in  consideration  of  a  gross  sum,  the  plaintiff  leased 
the  bar  of  his  hotel  to  defendant,  conveyed  to  defendant  the  right  to 
sell  liquor  under  a  license  obtained  by  plaintiff,  and  agreed  to  board 
defendant  during  the  lease,  was  held  to  be  totally  void,  the  legal  part 
of  the  agreement  being  inseparable  from  the  illegal.^^  So  where  the 
plaintiff,  with  others,  was  interested  in  a  quantity  of  spirituous  liquor, 
which  was  placed,  by  a  mutual  arrangement  between  the  parties,  in 
the  hands  of  the  defendant  to  sell,  and  he  sold  the  same,  in  violation 
of  the  license  law,  and  the  plaintiff  derived  his  title  to  his  proportion 


ruled  in  the  recent  case  of  Durkee  v. 
Moses.  (N.  H.)  28  Atl.  Rep.  793.  on  the 
ground  that  the  statute  in  question  was 
an  unconstitutional  restriction  of  in- 
terstate commerce,  as  shown  by  Leisy 
V.  Hardin,  185  U.  S.  100.  10  Sup.  Ct. 
Rep.  661.  And  it  is  held  that  the  price 
of  liquors  so  sold  by  a  foreign  vendor 
may  be  recovered,  notwithstanding  the 
statute,  where  the  sale  was  made  be- 
fore the  passage  of  the  Wilson  Act  (supr  t, 
§76.)  But  since  that  act  is  generally 
understood  to  put  the  power  of  the 
states  exactly  where  it  was  supposed 
(322) 


to  stand  before  the  decision  in  Leisy 
Hardin,  it  would  seem  that  the  New 
Hampshire  statute  should  now  be  re- 
garded as  in  full  force  and  virtue,  and 
that  a  recovery  should  bo  denied  on  all 
sales  made,  in  the  forbidden  manner, 
since  August  8,  1890. 

Dunbar  v.  Locke,  62  N.  H.  442. 
i<J  State  V.  Ascher,  54  Conn.  299.  7 
Atl.  Rep.  822. 

Sanderson  v.  Goodrich.  46  Barb. 
616;  supra,  g  130.  See,  also,  Ritchie  v. 
Smith,  6  C.  B.  462. 
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of  the  money  received  by  defendant  upon  sach  sale,  tbroagb  snob 
arrangement  or  contract,  and  it  also  being  necessary  for  tbe  plaintifiF, 
in  order  to  sustain  his  action,  to  prove  tbe  arrangement  under  which 
the  liquor  went  into  the  hands  of  the  defendant  and  tbe  illegal  sale 
itself,  it  was  held  that  tbe  contract  was  so  connected  with  the  illegal 
sale  of  the  liquor  that  tbe  plaintiff  could  not  recover  any  portion  of 
tbe  money  received  upon  such  sale.^^'  On  a  similar  principle,  a  plain- 
tiff cannot  recover  for  bis  personal  services,  portions  of  which  were 
rendered  in  an  employment  of  selling  liquors  unlawfully,  the  contract 
of  service  being  an  entirety ;  but  he  is  not  to  be  prevented  from  recov- 
ering for  bis  services  contracted  to  be  rendered  in  a  lawful  employ- 
ment, merely  becaoBe,  during  the  time  of  his  employment,  be  occa- 
sionally assists  his  employer  in  such  unlawful  business  gratuitously, 
not  expecting  or  seeking  any  compensation  tberefor.^^  In  accordance 
with  the  same  general  principle,  it  is  held  that  no  action  lies  upon  a 
warranty  given  upon  tbe  sale  of  a  horse,  the  price  of  which  was  paid 
in  spirituous  liquors  which  tbe  purchaser  could  not  legally  sell.^^ 
And  so,  where  an  assignment  of  rent  is  made  in  consideration  of 
intoxicating  liquors,  the  assignee  cannot  maintain  an  action  for  its 
recovery.^^  But  on  the  other  band,  as  the  public  policy  of  the  state 
is  to  restrain  the  traffic  in  intoxicating  liquors,  it  follows  that  a  con- 
tract in  restraint  of  that  traffic,  if  made  upon  a  sufficient  consideration, 
will  be  enforced  by  tbe  courts,  though  tbe  restraint  be  territorially 
co-extensive  with  the  state.^^^ 

§  276.   Avoidance  of  Leases. 

In  several  of  the  states,  the  statutes  are  so  framed  as  to  permit  a 
landlord,  whose  tenant  is  using  the  demised  premises  for  the  unlaw- 
ful sale  of  intoxicating  liquors,  to  cancel  tbe  lease  and  recover  pos- 
session of  the  property.  Under  these  acts,  an  action  of  forcible  entry 
and  detainer  may  be  maintained,  for  tbe  restoration  of  the  landlord 
to  possession,  without  any  previous  judicial  proceeding  to  ascertain 
and  declare  the  forfeiture  of  the  lease.'^    And  the  tenant  cannot 

Buck  V.  Albee.  27  Vt  184.  i««  Davis     Slater.  17  Iowa, 

i^fioodwin  V.  Clark.  65  Me.  2S0;  "Ularrison  Lockhart.  25  Ind.  112. 
Timson  v.  Moullon,  3  Cusb.  269.  i«McGarvey     Puckett.  27  Ohio  bi. 

i«  Howard  v.  Harris,  «  Allen,  297.  669. 
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defeat  the  proceedings  by  showing  that  be  bas  paid  rent  in  advance 
for  tbe  entire  term.^^  The  landlord  may  also  dispossess  his  lessee 
from  tbe  whole  premises,  notwithstanding  the  wrong-doer  is  not  his 
immediate  lessee,  bat  is  a  sub-tenant,  and  of  a  part  only  of  tbe 
building.'*^  In  Ohio,  under  one  section  of  the  statute,  the  use  of  tbe 
premises  by  the  tenant  for  tbe  unlawful  sale  of  liquor  renders  tbe 
lease  void  at  the  election  of  the  lessor;  but  where  the  lease  was  made 
for  the  purpose  of  having  tbe  premises  so  used,  and  this  purpose  is 
afterwards  accomplished  by  the  tenant,  then,  under  another  section, 
the  lease  becomes  void  as  to  both  parties.^^  And  in  New  Hamp- 
shire, under  a  law  imposing  a  penalty  on  any  person  owning  or  con- 
trolling any  premises  who  shall  suffer  them  to  be  used  for  the  sale  of 
spirituous  liquors,  it  is  held  that  a  person  who  owns  a  building  and 
bas  knowledge  that  bis  tenant  at  will  is  using  the  premises  for  the 
sale  of  liquor,  and  raises  his  rent  in  consequence,  but  not  for  the 
purpose  of  ousting  him,  cannot  recover  for  their  use  and  occupa- 
tion.^" 

§  276.   Who  may  Take  Advantage  of  Illegality. 

A  contract  in  violation  of  a  statute,  when  introduced  as  evidence 
of  a  right  to  recover  thereon,  may  be  effectually  resisted  by  a  party 
to  it,  or  by  one  in  legal  privity,  but  not  by  a  mere  stranger.  Hence, 
where  a  mortgage  is  made  to  secure  a  claim  for  liquor  sold  in  viola- 
tion of  law,  and  a  subsequent  mortgage  of  the  same  property  is  made 
to  another  person  to  secure  a  lawful  debt,  the  receiving  of  the  money 
by  the  first  mortgagee,  for  his  claim,  by  a  sale  or  discharge  of  the  mort- 
gage, will  not  subject  him  to  an  action  by  tbe  second  mortgagee  to 
recover  such  money.^  Nor  does  a  prohibitory  liquor  law  go  far 
enough  to  avoid  all  dealings  not  immediately  between  buyer  and 
seller,  or  prevent  such  dealings  from  being  included  within  grounds 
of  estoppel  and  agency;  and  one  who  has  authorized  another  to  pay 
money  on  his  behalf  cannot  recall  tbe  agency,  or  repudiate  tbe  pay- 
ment, after  tbe  agent  bas  performed  his  instructions.^^^ 


i^McGarveyv.  Puckett,  27  Ohio  St 
C60. 

150  People  V.  Bennett.  14  Hun.  68. 
»»i  Justice  V.  Lowe,  26  Ohio  St.  872. 
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Mitchell  V.  Scott.  62  N.  H.  596. 
Ellsworth  V.  Mitchell.  81  Me.  247. 
i5*McGunn  v.  Hanlin.  29  Mich.  476. 
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284. 

Husband. 

285. 

Father. 
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Dependent  Mother. 
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Emplo3'er. 

289. 

Stranger  Injured  by  Intoxicated  Person. 

290. 

Town  or  Poor  District. 

291. 

Intoxicated  Person  as  Plaintiff. 

292. 

Seller  cannot  Recover. 

293. 

Joinder  of  Plaintiffs. 

Part  HI.  What 

Persons  are  Liarle. 

294. 

Immediate  and  Remote  Vendor. 

295. 

Person  not  a  Liquor  Seller. 

296. 

Personal  and  Bonded  Liability. 

297. 

Sureties  on  Dealer's  Bond. 

298. 

Liability  of  Master  for  Acts  of  Servant. 

299. 

Joint  Liability. 

800. 

Plaintiff  can  have  but  one  Satisfaction. 

801. 

Liability  of  Lessor  of  Premises. 

802. 

Knowledge  and  Consent  of  Owner. 

803. 

Establishment  of  Lien  on  Premises. 

Part  IV.   The  Cause  of  Action. 

804.  Elements  of  the  Right  of  Action. 

805.  Illegality  of  Sale  Necessary  to  Found  Action. 

806.  Injuries  to  Person. 

807.  Injuries  to  Property. 

808.  Injuries  to  Means  of  Support. 

809.  Disgrace  and  Mental  SiifTering. 

810.  Death  of  Husband  as  Ground  of  Action. 
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Pabt  rV.  The  Cause  of  Action— Continued. 

§  811.   Intoxication  as  Cause  of  Death. 
812.   Proximate  and  Remote  Causes  of  Injury. 
818.    Caring  for  Intoxicated  Person. 

814.  Sale  after  Notice  not  to  Sell. 

Pabt  V.  Defenses  to  Action. 

815.  Defenses  in  General. 

816.  License  is  no  Protection. 

817.  Contributing  Act  or  Negligence  of  Plaintiff. 

818.  Concurrence  of  Intoxicated  Person. 

Pabt  VL  Pleadings  in  the  Action. 

819.  Allegations  of  Complaint 

820.  Negativing  Contributory  Negligence. 

821.  Correspondence  of  Pleading  and  Proof. 

822.  Amendment  of  Declaration. 

Pabt  VTL  Damages  Recoverable. 

828.  Proper  Elements  of  Damage.  . 

824.  Measure  of  Damages. 

825.  Exemplary  Damages. 

826.  Reduction  or  Mitigation  of  Damages. 

Pabt  VIIL  Evidence  in  Civil  Damage  Actions. 

827.  AdmissiMlity  of  Evidence  in  GeneraL 
82S.   Competency  of  Husband  as  Witness. 

829.  Evidence  of  Antecedent  Facts. 

880.  Evidence  Confined  to  Injury  Alleged. 

881.  Proof  of  Character  of  PlaintiflP. 

882.  Proof  of  Sale  by  Defendant. 

888.  Proof  of  Intoxication  as  Cause  of  Injury. 

884.  Evidence  of  Decedent's  Expectation  of  Life. 

885.  Evidence  to  Charge  Lessor  of  Premises. 

886.  Evidence  on  Question  of  Exemplary  Damages. 

887.  Weight  and  Sufficiency  of  Evidence. 


Pabt  I.    Civil  Damage  Statutes. 

§  277.   Terms  of  the  Statutes. 

The  statutes  which  are  now  familiarly  known  as  "civil  damage 
laws"  are  intended  to  impose  a  civil  responsibility  upon  liquor  deal- 
ers for  some  of  the  evils  which  tbeir  traffic  engenders.    These  laws 
give  a  right  of  action^  against  such  persons^  to  innocent  parties  who 
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sustain  injury  by  the  intoxication  of  persons  supplied  with  liquor  by 
the  defendants,  or  the  consequences  of  such  intoxication,  or  by  the 
acts  of  intoxicated  persons,  or  by  the  furnishing  of  liquor  to  minors 
or  drunkards  after  warning  given  not  to  do  so.  The  terms  of  the 
civil  damage  laws,  in  the  various  states  where  they  have  been  enacted, 
are  not  uniform,  but  they  are  all  addressed  to  one  or  other  of  the 
objects  just  mentioned.  The  following  synopsis  will  exhibit  the  lan- 
guage and  scope  of  these  statutes  with  sufficient  detail  for  the  present 
purpose. 

Illinois.  "Every  husband,  wife,  child,  parent,  guardian,  employer, 
or  other  person,  who  shall  be  injured  in  person,  property,  or  means 
of  support,  by  any  intoxicated  person,  or  in  consequence  of  the  intox- 
ication, habitual  or  otherwise,  of  any  person,  shall  have  a  right  of 
action  in  his  or  her  own  name,  severally  or  jointly,  against  any  person 
or  persons  who  shall,  by  selling  or  giving  intoxicating  liquors,  have 
caused  the  intoxication  in  whole  or  in  part  of  such  person  or  persons. 
And  any  person  owning,  renting,  leasing,  or  permitting  the  occupa- 
tion of  any  building  or  premises,  and  having  knowledge  that  intox- 
icating liquors  are  to  be  sold  therein,  or  who,  having  leased  the  same 
for  any  other  purpose,  shall  knowingly  permit  the  sale  therein  of  any 
intoxicating  liquors  that  have  caused  in  whole  or  in  part  the  intox- 
ication of  any  person,  shall  be  liable,  severally  or  jointly  with  the 
person  or  persons  selling  or  giving  intoxicating  liquors  aforesaid,  for 
all  damages  sustained,  and  for  exemplary  damages."^ 

Statutes  substantially  the  same  as  the  foregoing  are  in  force  in 
Arkansas,*  Colorado,'  Iowa,*  Kansas,*  Maine,*  Michigan,'  New  Mex- 


» Rev.  St.  111.  1889,  c.  48.  §  9. 

-  2  Laws  Ark.  1873,  p.  388.  §  4.  But  this 
statute  is  cont^ned  to  the  county  of 
Washington. 

-  'Mill  s  Ann.  St.  Colo.  1891.  §  1513. 
But  it  is  here  confined  to  cases  of  sales 
to  habitual  drunkards,  and  notice  not 
to  sell  to  such  persons  must  first  have 
been  given  to  the  dealer. 

-  ^McClain's  Ann.  Code  Iowa  1888.  g§ 
2418.  2419. 

^  6  comp.  Laws  Kans.  1885.  §  2301.  The 


owner  or  lessor  is  liable  for  fines  and 
costs  assessed  under  the  general  liquor 
law,  (g  2804.)  but  apparently  not  for 
damages  in  a  civil  damage  suit. 
-  •  Rev.  St.  Me.  1888,  c.  27.  g  49.  But 
here  the  cause  of  action  may  be  for  in- 
jury to  person,  property,  means  of 
support,  or  othenei$e,  ** 
"  7  3  How.  Ann.  St.  Mich.  §  2288.  cl.  20. 
(As  in  Maine;  but  no  liability  is  imposed 
on  the  lessor.) 
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ico,*  New  York,"  Qhio,*®  Washington,"  West  Virginia,"  and  Wiscon- 
sin.*' 

In  Connecticut^  the  law  provides  that  "every  person  who  by  him- 
self or  bis  agent  shall  sell  any  spiritaoas  and  intoxicating  liquor  to 
any  other  person  to  be  drunk  on  the  premises,  who  thereby  becomes 
intoxicated,  and  who,  while  so  intoxicated,  shall  in  consequence  of 
such  intoxication  injure  the  person  or  property  of  another,  shall  pay 
just  damages  to  the  person  injured,  to  be  recovered  in  an  action  on 
this  statute."" 

In  Dakota,  the  law  provides  for  the  giving  of  notice  not  to  sell,  at 
the  instance  of  any  relative  of  a  person  addicted  to  excessive  drink- 
ing, and  the  seller  who  violates  the  notice  forfeits  his  license,  is  sub- 
ject to  a  fine,  and  is  "liable  in  a  civil  action  at  the  suit  of  such  rela- 
tive to  pay  him,  her,  or  them,  the  sum  of  five  hundred  dollars  dam- 
ages for  each  offense."  ^ 

Indiana.  "Every  person  wtio  shall  sell,  barter,  or  give  away  any 
intoxicating  liquors  in  violation  of  any  of  the  provisions  of  this  act, 
shall  be  personally  liable  ...  to  any  person  who  shall  sustain 
any  injury  or  damage  to  their  persons  or  property  or  means  of  sup- 
pprt  on  account  of  the  use  of  such  intoxicating  liquors,  so  sold  as 
aforesaid,  to  be  enforced  by  appropriate  action  in  any  court  of  com- 
petent jurisdiction."** 

In  Kentucky,  a  licensed  liquor-seller  is  liable  to  a  fine  of  $20  for 
furnishing  liquor  to  a  known  inebriate.  And  "for  every  violation  of 
this  section,  the  wife  or  any  relative  of  the  inebriate  may  recover  not 
less  than  a  like  amount  for  her  or  his  benefit,  before  any  court  of 
competent  jurisdiction.  Notice  in  writing  that  the  person  is  an  ine- 
briate, and  forbidding  the  sale  or  giving  of  such  liquors  to  him,  shall 
be  given  to  the  person  so  licensed,  by  the  wife  or  relative  of  such 

V  8  Laws  New  Mex.  1887,  p.  45.   The  "Rev.  St.  Wis.  §  1560.    But  here  it  is 

same  as  in  Colorado.  confined  to  sales  to  minors  and  habit- 

•    »2Rev.  St.  N.  Y.  p.  1309.  §  15;  Laws  ual  drunkards,  and  notice  not  to  seU 

N.  Y.  1873,  c.  646.  must  first  have  been  given. 

*  w  Rev.  St.  Ohio  1890,  §  4357.    But  no-  "  Gen.  St.  Conn.  1888,  g  3101. 

tice  not  to  sell  must  have  been  given.  (^^Polit.  Code  Dak.  1885,  c.  35,  g  4. 

^  11  Code  Wash.  1881,  §  2059.  Acts  Ind.,  Special  Sess.  1875,  p.  59, 

12  Code  W.  Va.  1891,  c.  32,  §  20,  p.  236.  §  20. 
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inebriate,  before  the  action  provided  for  in  this  section  can  be  main- 
tained, 

Massachuietti.  "The  mayor  of  a  city  or  any  one  of  the  selectmen 
of  a  town  in  which  a  person  lives  who  has  or  may  hereafter  have  the 
habit  of  drinking  spirituous  or  intoxicating  liquor  to  excess,  may  give 
notice  in  writing,  signed  by  him,  to  any  person,  requesting  him  not 
to  sell  or  deliver  such  liquor  to  the  person  having  such  habit.  If  the 
person  so  notified,  at  any  time  within  twelve  months  thereafter,  sells 
or  delivers  any  such  liquor  to  the  person  having  such  habit,  or  per- 
mits such  person  to  loiter  on  his  premises,  the  person  giving  the 
notice  may,  in  his  own  name,  in  an  action  of  tort,  brought  at  his 
election  for  the  benefit  either  of  the  husband,  wife,  child,  parent,  or 
guardian  of  the  person  having  such  habit,  recover  of  the  person  so 
notified  such  sum,  not  less  than  one  hundred  nor  more  than  five  hun- 
dred dollars,  as  may  be  assessed  as  damages."  ^ 

In  Minnesota,  after  the  revocation  or  forfeiture  of  a  license,  "the 
person  who  has  so  violated  the  conditions  of  the  said  bond  shall 
.  .  .  be  liable  for  all  damages  done  by  persons  intoxicated  by 
liquors  obtained  from  him;  and  the  sureties  on  said  bond  shall  be 
jointly  and  severally  liable  with  the  principal  for  the  payment  of 
said  damages,  to  be  recovered  in  a  civil  action."  ^* 

Nebraska.  Here  the  statute  provides  that  "the  person  so  licensed 
shall  pay  all  damages  that  the  community  or  individuals  may  sus- 
tain in  consequence  of  such  traffic ;  he  shall  support  all  paupers, 
widows,  and  orphans,  and  the  expenses  of  all  civil  and  criminal  pros- 
ecutions, growing  out  of,  or  justly  attributed  to,  his  traffic  in  intoxi- 
cating drinks.  It  shall  be  lawful  for  any  married  woman,  or  any 
other  person  at  her  request,  to  institute  and  maintain,  in  her  own 
name,  a  suit  on  any  such  bond  for  all  damages  sustained  by  herself 
and  children  on  account  of  such  traffic,  and  the  money  when  collected 
shall  be  paid  over  for  the  use  of  herself  and  children." 

In  Setv  Hampshire,  the  law  provides  for  the  giving  of  notice  by  any 
near  relative,  or  the  guardian  or  employer,  of  an  habitual  drunkard, 

—  "  Gen.  St.  Ky.  1888.  p.  1235.  —  »Comp.  8t  Nebr.  1891,  p.  555,  §S  15, 

'•"St.  Mass.  18S5.  c.  282.  16. 
»»Gen.  St  Minn.  1887.  c.  18,  §  8. 
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to  liquor-sellers  not  to  sell  to  him,  and  that,  upon  disregard  of  the 
notice,  the  person  who  gave  the  same  may  recover  from  the  person 
notified,  in  an  action  of  tort,  from  $50  to  $500  as  damages." 

North  Carolina.  "The  father,  or  if  he  be  dead,  the  mother,  guard- 
ian, or  employer  of  any  minor,  to  whom  a  sale  or  gift  shall  be  made 
in  violation  of  the  preceding  section,  shall  have  a  right  of  action  in 
a  civil  suit  against  the  person  or  persons  so  offending  by  such  sale 
or  gift,  and  upon  proof  of  such  illicit  sale  or  gift,  shall  recover  from 
Buch  party  or  parties  so  offending  such  exemplary  damages  as  a  jury 
may  assess;  provided  that  such  assessment  shall  not  be  less  than 
twenty-five  dollars. "  ^ 

Pennsylvania.  "Any  person  furnishing  intoxicating  drinks  to  any 
other  person,  in  violation  of  any  existing  law,  or  of  the  provisions  of 
this  act,  shall  be  held  civilly  responsible  for  any  injury  to  person  or 
property  in  consequence  of  such  furnishing;  and  any  one  aggrieved 
may  recover  full  damages  against  such  person  so  furnishing,  by 
action  on  the  case."  And  another  section  provides  for  giving  notice 
not  to  sell  to  an  habitual  drunkard,  and  for  the  recovery,  in  an  action 
of  tort,  of  from  $50  to  $500  as  damages  for  violation  of  such  notice.'' 

Rhode  Island.  "If  any  person  in  a  state  of  intoxication  commits 
any  injury  to  the  person  or  property  of  another,  the  person  who  fur- 
nished  him  with  any  part  of  the  liquor  which  occasioned  his  intoxi- 
cation, if  the  same  was  furnished  in  violation  of  this  act,  shall  be 
liable  to  the  same  action  by  the  party  injured  as  the  person  intoxi- 
cated would  be  liable  to;  and  the  party  injured,  or  his  legal  repre- 
sentative, may  bring  either  a  joint  action  against  the  person  intoxi- 
cated and  the  person  who  furnished  the  liquor,  or  a  separate  action 
against  either/*^ 

In  South  Carolina^  the  statute  provides  for  giving  notice  not  to  sell 
to  a  minor,  drunkard,  or  lunatic ;  and  if  the  prohibition  of  the  notice 
is  violated,  the  seller  shall  be  "responsible  for  any  injury  to  person 
or  property  which  may  occur  in  consequence  of  such  furnishing, 
and  any  one  aggrieved  may  recover  damages  against  the  person  so 

Gen.  Laws  N.  H.  1878,  c.  109,  §  28.        2<Law8  R  I.,  May  Sess.  1886,  c.  596,  § 
a  Code  N.  Car.  1883.  ^  1078.  48. 
a  Bright.  Purd.  Dig.  Pa.  p.  1082,  §  47. 
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furDiahiag.  .  •  •  And  in  case  any  wife  shall  give  such  notice, 
she  shall  be  entitled  to  recover  of  the  person  famishing  intoxicating 
liquor  to  her  husband,  in  an  action  in  her  own  name,  such  damages 
as  any  court  or  jury  may  award,  for  the  maintenance  of  herself  and 
family  during  the  period  when  her  husband,  by  reason  of  such  fur- 
nishing, is  incapable  of  providing  for  the  proper  support  of  her  or 
them."» 

Utah.  "It  shall  be  lawful  for  any  married  woman  to  institute  and 
maintain,  in  her  own  name,  a  suit  on  any  such  bond,  for  all  dam- 
ages sustained  by  herself  and  children,  or  either,  on  account  of  such 
traffic,  and  the  money  when  collected  shall  be  paid  over  for  the  use 
of  herself  and  children,  or  either. 

Vermont.  "Whenever  any  person  is  confined  in  jail,  the  house  of 
correction,  or  the  state  prison,  by  reason  of  intoxication,  or  by  rea- 
son of  any  criminal  act  done  or  committed  while  intoxicated,  the  wife 
of  such  person  in  her  own  name,  and  in  case  such  person  has  no 
wife,  his  minor  child  or  children,  may,  in  an  action  founded  on  this 
statute,  recover  of  the  person  who  by  himself,  clerk,  servant,  or  agent, 
illegally  sold,  furnished,  or  gave  away  to  such  person,  any  part  of  the 
intoxicating  liquor  upon  which  such  person  became  intoxicated,  the 
sum  of  two  dollars  per  day  for  all  the  time  such  person  may  be  thus 
confined,  to  be  recovered  at  the  end  of  such  confinement,  or  at  the 
end  of  each  and  any  month  of  such  confinement,  with  double  costs." 
And  the  lessor  of  the  seller  may  be  joined  as  a  defendant,  if  cognizant 
of  the  illegal  sale  of  liquor  on  the  premises.^ 

§  278.    Constitutionality  of  Statutes. 

The  validity  of  the  civil  damage  laws,  on  constitutional  grounds, 
has  often  been  called  in  question,  but  never  with  success.  They  are 
held  to  be  proper  and  legitimate  exertions  of  the  legislative  power, 
and  their  constitutionality  is  now  well  established.^    Although  a  per- 

^»GeD.  St.  S.  Car.  ^  1738.  ▼.  Goodwin.  180  Mass.  168,  39  Am.  Rep. 

-»  Laws  Utah  1882.  p.  32.  g  7.  443:  Baker  v.  Pope.  2  Hun,  556;  Frank- 

^  Laws  Vt  1886.  No.  36,  p.  80.  lin  v.  Schermerhorn.  8  Hun,  112;  Sibila 

aBedore  v.  Newton.  54  N.  H.  117;  v.  Bahney.  84  Ohio  St.  899;  Horning  ▼. 
8taDton  V.  Simpson,  48  Vt  628;  Moran    Wendell,  57  Ind.  171;  Werner  v.  £d- 

(331) 


§  279 


LAW  OP  INTOXICATING  LIQUORS. 


[Ch.  13 


son  sought  to  be  made  liable  ander  such  a  statute  was  duly  licensed 
to  sell  liquor  at  the  time  the  law  went  into  effect,  yet  it  is  not  an 
unconstitutional  invasion  of  his  rights.  For  a  license,  as  already 
explained,  is  not  a  contract,  the  obligation  of  which  is  protected  from 
impairment,  and  when  the  holder  acquired  the  privilege  which  it  con- 
ferred, he  took  it  subject  to  any  additional  burdens  or  responsibilities 
which  the  law  might  impose.^  And  if  the  statute  requires  a  bond,  as 
a  condition  precedent  to  a  license  to  sell,  conditioned  that  the  dealer 
will  not  sell  to  any  husband  after  notidcation  from  the  wife,  this  does 
not  abridge  the  privileges  or  immunities  of  citizens  guarantied  by  the 
federal  constitution."^  Nor  is  the  law  unconstitutional, — as  holding 
one  man  responsible  for  the  act  of  another, — when  it  makes  the  seller 
liable  for  an  injury  to  which  his  unlawful  sale  or  furnishing  con- 
tributed *'in  part"  only.  It  simply  puts  him  in  the  position  of  a  joint 
tort-feasor,  who,  on  common  law  principles,  is  liable  for  the  entire 
damages."^  Further,  if  the  statute  authorizes  a  recovery  against  the 
owner  or  lessor  of  the  premises  on  which  the  sale  is  made,  he  know- 
ing and  consenting  to  the  carrying  on  of  the  traffic  on  such  premises, 
it  cannot  be  considered  an  unlawful  "taking"  or  "depriving"  of  his 
property,  within  the  meaning  of  the  constitution." 

§  279.   Construction  of  Statutes. 

The  civil  damage  law,  being  highly  penal  in  its  character,  and 
introducing  remedies  unknown  to  the  common  law,  and,  as  the  stat- 
utes are  framed  in  some  jurisdictions,  giving  to  the  party  prose- 
cuting a  decided  advantage  over  the  party  defending,  should  receive 
a  strict  construction.^  Hence,  for  example,  no  person  can  maintain 
an  action  under  its  provisions  to  whom  a  right  of  action  is  not  given 
by  its  terms.^    But  on  the  other  hand,  "while  a  statute  of  this  char- 

mi8ton.  24Kan8. 147;  Kreiter  v.  Nichols,  Siblla  v.  Bahney.  34  Ohio  St.  899. 

28  Mich.  496;  State  v.  Ludlngton,  83  82Bertholf  v.  O  Reilly.  74  N.  Y.  509, 

Wis.  107;  supra,  §  56.  30  Am.  Rep.  323. 

»Moran  v.  Goodwin,  130  Mass.  158,  s^Meidel  v.  An  this,  71  111.  241;  Freese 

89  Am.  Rep.  443;  Baker  v.  Pope,  2  Hun,  v.  Tripp,  70  111.  496;  Fentz  v.  Meadows. 

556;  Hornini;?  v.  Wendell,  57  Ind.  171.  72  111.  540. 

MBell  V.  State,  28  Tex.  App.  96,  12  S.  »*  Schneider  v.  Hosier.  21  Ohio  St  98. 
W.  Rep.  410. 
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acter  sboald  not  be  enlarged,  it  should  be  interpreted,  where  the  lan- 
guage is  clear  and  explicit,  according  to  its  true  intent  and  meaning, 
having  in  view  the  evil  to  be  remedied  and  the  object  to  be  obtained. 
The  evident  object  was  to  suppress  the  sale  and  use  of  intoxicating 
liquors,  and  to  punish  those  who,  in  any  form,,  furnished  means  of 
intoxication,  by  making  them  liable  for  damages  which  might  arise, 
which  were  caused  by  the  parties  who  furnished  such  means."* 
And  indeed  it  would  be  a  gross  failure  of  justice  to  put  so  narrow  a 
construction  upon  these  acts  as  to  impair  the  effects  they  were 
intended  to  produce.  Their  beneficent  purpose  is  not  to  be  defeated 
by  technical  or  verbal  niceties. 

§  280.   Statutes  not  Extra-Territoiial. 

A  civil  damage  law  is  enacted  for  the  benefit  of  the  citizens  of  the 
particular  state,  and  intends  that  the  cause  of  action  shall  arise 
within  the  state.  It  has  no  extra-territorial  operation  or  effect. 
Hence,  for  example,  where  a  person  residing  in  Vermont  went  into 
the  state  of  New  York,  and  there  bought  liquor  from  A.  and  became 
intoxicated,  and  in  that  condition  returned  to  his  home  and  did  dam- 
age to  the  property  of  B.,  it  was  held  that  6.  could  not  maintain  an 
action  against  A.,  under  the  civil  damage  law  of  New  York,  in  the 
courts  of  that  state.* 

§  281.   Nature  and  Form  of  Action. 

The  action  given  under  the  civil  damage  laws  is  entirely  statutory, 
and  hence  must  be  governed  wholly  by  the  provisions  of  the  statute. 
At  the  common  law,  it  was  not  an  actionable  wrong  to  either  sell  or 
give  intoxicating  liquors  to  a  strong  and  able-bodied  man.*^  The 
effect  of  the  statutes  in  question  is  to  create  a  new  cause  of  action  in 
tort.  A  suit  brought  under  them  is  purely  and  entirely  an  action  ex 
delicto:  and  not  only  that,  but  it  is  for  a  personal  tort  and  injury, 

^  Mead  v.  Stralion,  87  N.  Y.  493,  41  cannot  be  liable  for  improper  use  made 
Am.  I{ep.  !38G.  of  liquors,  unless  he  knows  of  the  in* 

^'(ioodwin  V.  Young.  34  Hun,  252.         tended  improper  use.    Struble  v.  Nod- 

«7 Cruse  V.  Aden.  127  111.  281.  20  N.  E.     wift.  11  Ind.  64. 
Rep.  73.    And  at  common  law,  a  seller 
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as  mnch  so  as  in  the  case  of  an  assault  and  battery.  It  follows, 
therefore,  that  the  cause  of  action  is  not  assignable.*^  Where  the 
common  law  system  of  pleading  is  in  force,  it  appears  that  case  is  the 
proper  form  of  action  under  the  civil  damage  laws.  And  a  demand 
so  pleaded  cannot  properly  be  joined  with  a  count  in  assumpsit  for 
the  recovery,  under  the  statute,  of  money  paid  for  liquors."^  If  the 
civil  damage  law  is  repealed,  it  is  held  that  the  repeal  destroys  all 
rights  of  action  previously  acquired  or  vested  under  it,  even  in  the 
case  of  pending  suits,  unless  the  repealing  act  contains  an  express 
saving  clause.^ 

§  282.    Ldmitation  of  Action. 

Theiground  of  an  action  for  personal  injuries  is  the  tortious  act 
against  the  person  injured,  although  the  right  of  action  therefor  is 
conferred  by  statute  in  certain  cases  upon  the  husband  or  wife  or  per- 
sonal representatives.  Hence,  in  a  case  arising  under  the  civil  dam- 
age law,  the  statute  of  limitations  begins  to  run  from  the  date  of  sell- 
ing or  furnishing  the  liquors  which  caused  the  intoxication,  and  not 
from  the  day  when  that  intoxication  occasioned  damage  or  loss  or 
injury  to  the  plaintiff.^  In  Massachusetts,  it  is  held  that  such  an 
action  is  an  action  to  recover  a  penalty  or  forfeiture,  within  the  mean- 
ing of  a  statute  prescribing  a  limitation  for  such  suits,  and  if  not 
brought  within  one  year  after  the  sales  take  place,  it  is  barred  by 
said  statute.^ 

Part  II.    What  Persons  are  Entitled  to  Sub. 

§  283.   Wife  or  Widow. 

The  great  majority  of  actions  under  the  civil  damage  laws  are 
brought  by  injured  and  impoverished  wives,  in  so  much  that  the 
statutes  might  seem  to  have  been  enacted  for  their  especial  benefit. 

w  McGee  v.  McCann,  69  Me.  79.  <o  Curran  v,  Owens,  15  W.  Va.  208. 

» Friend  v.  Dunks.  37  Mich.  25;  Scha-       «Emmert  v.  Grill.  89  Iowa,  890. 
fer  V.  Boyce,  41  Mich.  256.  2  N.  W.       <-0'Connell  v.  O  Leary,146MasB.  811. 

Rep.  1.  14  N.  £.  Rep.  143. 
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The  fact  that  such  laws  specifically  mention  the  "wife"  of  an  intoxi- 
cated person  as  one  to  whom  the  right  of  action  is  given,  has  occa- 
sioned some  question  as  to  her  right  to  maintain  an  action  when  the 
injury  complained  of  is  the  death  of  the  husband.  It  is  argued  that 
the  statute  is  to  be  strictly  construed,  and  no  one  has  a  right  of 
action  to  whom  it  is  not  expressly  given ;  that  when  the  husband 
dies  the  plaintiff  is  no  longer  a  "wife;"  and  that,  as  the  act  does 
not  mention  the  "widow,"  she  cannot  sue.  But  the  courts  have 
unanimously  repudiated  this  contention.  The  term  used  is  descrip- 
tive of  a  class,  and  it  is  sufficient  if  she  sustained  the  relation  of 
wife  at  the  time  of  the  intoxication  which  caused  the  husband's 
death.  The  relation  of  wife,  although  essential,  by  the  language  of 
the  statute,  to  the  inception  of  the  right  of  action,  is  not  necessary 
in  the  prosecution  of  the  remedy.  The  right  of  action  vests  in  her 
at  the  time  the  defendant  causes  the  intoxication  of  the  person  who 
subsequently  dies,  and  having  vested,  the  statute  does  not  divest  it 
upon  the  death  of  the  husband,  nor  does  it  abate  upon  common  law 
principles.  By  the  death  the  plaintiff  loses  her  character  of  wife, 
but  her  identity  is  not  changed.^ 

§  284.  Husband. 

A  husband  may  maintain  an  action,  under  the  civil  damage  law, 
for  injury  to  his  means  of  support,  by  the  intoxication  of  his  wife, 
caused  by  liquor  sold  her  by  the  defendant ;  as  when,  in  consequence 
of  such  intoxication,  she  is  rendered  incapable  of  doing  her  custom- 
ary work  in  the  keeping  of  plaintiff's  house  and  the  care  of  his  chil- 
dren, and  he  thereby  loses  her  services  in  those  respects.  The  wife 
is  under  no  legal  obligation  to  support  the  husband,  but  she  may  be, 
in  fact,  wholly  or  in  part  a  means  of  sapport  to  him.^  But  in 
Nebraska,  where  the  statute  provides  that  "the  amount  recovered 
shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin,"  it  is 
held  that  the  husband  cannot  recover  for  himself,  in  case  of  the  death 

«s Schneider  v.  Hosier.  21  Ohio  St.  08:  715.  81  Am.  Rep.  409;  Jackson  Brook- 
Hackeit  v.  Smelsley.  77  111.  109:  Roose    ins,  5  Hun.  580. 

V.  Perkins,  9  >'ebr.  804,  2  N.  W.  Rep.       «Moran  v.  Goodwin,  180  Mass.  158, 

89  Am.  Rep.  448. 
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of  the  wife»  because,  under  the  law  of  that  state,  he  does  not  inherit 
from  the  wife,  and  therefore  cannot  be  considered  as  within  the 
designation  ''next  of  kin;"  nor  can  he  maintain  an  action  as  executor, 
unless  it  appears  that  there  are  next  of  kin  who  are  entitled  to  the 
amount  to  be  recovered,  and  the  petition  should  state  the  existence 
of  such  persons.^ 

§  286.  Father. 

Where  liquor  is  sold  to  a  minor,  whereby  he  becomes  intoxicated, 
and  he  thereafter  becomes  sick  in  consequence  thereof,  and  the  father 
is  deprived  of  his  services,  and  is  compelled  to  expend  money  for 
medical  attendance  upon  him,  the  father  may  maintain  an  action, 
under  the  civil  damage  law,  to  recover  the  damages  occasioned 
thereby .^^  But  if  the  son  is  a  major,  and  there  is  neither  a  subsist- 
ing family  relation  nor  the  relation  of  master  and  servant  between  his 
father  and  himself,  the  father  is  not  within  the  terms  of  a  statute 
which  renders  the  seller  of  liquor  to  one  already  intoxicated  civilly 
liable  to  "any  one  aggrieved"  in  person  or  property  in  consequence 
thereof;  and  if  the  father  voluntarily  expends  money  for  medical  serv- 
ices, etc.,  for  the  benefit  of  the  son,  he  cannot  recover  against  the  liq- 
uor-seller.^ But  on  the  other  hand,  if  the  father  has  voluntarily 
assumed  the  support  of  an  indigent  adult  son,  who  is  a  '*poor  person" 
within  a  statute  requiring  a  father,  if  of  sufficient  ability,  to  support 
such  a  son,  he  can  recover  against  one  who,  by  furnishing  liquor  to 
the  son,  rendered  him  helpless  and  a  burden  on  his  father,  though 
the  officers  having  charge  of  the  poor  have  never  taken  the  son  into 
their  custody.** 

§  286.   Dependent  Mother. 

A  widow  who  is  dependent  on  her  son  for  her  support  may  main- 
tain an  action  in  her  own  name,  under  the  civil  damage  law,  against 
a  liquor-seller  who,  by  his  sales  to  the  son,  has  deprived  her  of  her 

«  Warren  v.  Englehart,  18  Nebr.  288,  ^7  Veon  v.  Creaton,  138  Pa.  St.  48,  20 

18  N.  W.  Pep.  401.  All.  Rep.  865. 

«Volan8  V.  Owen,  9  Hun.  658.    See  « Clinton  v.  Laning.  61  Mich.  855,  38 

Stevens  v.  Cheney,  36  Hun,  1.  N.  W.  Rep.  125. 
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means  of  support  or  injured  ber  therein.^  And  in  Massachusetts,  it 
is  held  that  the  action  given  by  the  statute  to  the  "parent"  of  a  minor 
to  whom  liquor  has  been  sold,  may  be  maintained  by  his  mother  with- 
out proof  that  he  has  no  father.^ 

§  287.   Son  or  Daughter. 

Under  the  civil  damage  laws,  as  they  are  usually  framed,  the  right 
of  a  child  to  maintain  an  action  for  damages  caused  by  the  furnish- 
ing of  liquor  to  his  parent  depends  upon  his  sustaining  some  personal 
or  pecuniary  injury,  or  being  deprived  of  the  means  of  support.  But 
under  the  statute  in  Massachusetts,  it  is  held  that  the  right  of  action 
given  to  the  child  of  a  person  in  the  habit  of  drinking  liquor  to  ex- 
cess, against  the  person  selling  liquor  to  the  parent,  does  not  depend 
upon  the  minority  of  the  child,  or  his  inability  to  support  himself  by 
his  own  exertions.  **  The  statute  contemplates  that  the  habitual  drunk- 
enness of  a  husband  or  wife,  parent  or  child,  is  a  substantial  injury  to 
these  bound  together  in  domestic  relations,  and  gives  such  a  right  to 
recover  damages  in  the  nature  of  a  penalty,  not  only  for  any  injury 
to  the  person  or  property,  but  for  the  shame  and  disgrace  brought 
upon  them."" 

§  288.  Employer. 

Where  the  civil  damage  act  gives  a  right  of  action  to  any  "em- 
ployer" injured  by  acts  falling  within  its  terms,  it  is  held  that  rail- 
road contractors  may  maintain  a  suit  against  a  person  who  sells  in- 
toxicating liquor  to  their  hired  hands,  whereby  such  employes  become 
intoxicated,  so  that  they  not  only  do  not  work  themselves,  but  also 
prevent  others  of  the  hired  hands  from  working.  In  such  a  case,  the 
plaiutiffs  are  injured  in  respect  to  their  property  and  their  means  of 
support." 

«McClay  v.  Worrall.  18  Nebr.  44.  24  "Duroy  v.  Blinn.  11  Ohio  St  881. 
N  W.  Hep.  429.  See  Northern  Pac.  R.  Co.  v.  Whalen.  8 

w  McNeil  V.  Collinson,  130  Mass.  167.    Wash.  Ter.  452,  17  Paa  Rep.  890. 
"Taylor  v.  Carroll,  145  Mass.  95.  18 

N.  E.  Rep.  348. 
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§  289.   Stranger  Injured  by  Intoxicated  Person. 

If  the  statate,  as  is  commonly  the  case,  gives  a  right  of  action  to 
any  "husband,  wife,  •  •  •  or  other  person  who  shall  be  injured, " 
etc.,  it  is  not  necessary  that  the  plaintiff  should  stand  in  any  busi- 
ness or  personal  relation  to  the  intoxicated  person  who  did  the  dam- 
age. It  is  enough  if  he  has  been  injured,  in  his  person,  property,  or 
means  of  support,  by  a  drunken  man,  whose  intoxication  was  caused 
by  the  defendant.  Thus,  an  action  may  be  maintained  by  a  person 
prevented  from  following  his  usual  occupation  by  being  beaten  and 
wounded  by  an  intoxicated  person,  against  the  seller  of  the  liquor  by 
which  the  intoxication  was  produced,  and  it  is  not  necessary  to  make 
such  intoxicated  person  a  party  defendant.^  So  an  action  was  sus- 
tained in  a  case,  where  the  intoxicated  person,  driving  his  buggy 
recklessly  along  the  public  street,  ran  into  the  plaintiff's  vehicle  and 
killed  the  plaintiff's  horse.^  So,  where  defendant  sold  liquor  to 
plaintiff's  son-in-law,  who,  becoming  intoxicated  thereby,  drove  a 
team,  behind  which  plaintiff's  wife  was  riding,  so  recklessly  as  to 
upset  the  wagon  and  break  the  wife's  arm,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  for  the  loss  of  her  services  and  the  expenses 
of  medical  attendance  upon  her.^ 

§  290.   Town  or  Poor  District. 

The  civil  damage  law,  it  is  held,  does  not  extend  so  far  as  to  ena- 
ble a  town  upon  which  a  person  not  previously  drawing  support 
becomes  dependent,  under  the  poor  laws,  through  injuries  sustained 
in  consequence  of  intoxication,  to  recover  for  support  furnished  to 
him,  against  the  seller  of  the  liquor.  Thus,  where  one  bought  liquor 
and  became  intoxicated,  and  by  reason  of  exposure  in  his  helpless 
condition  his  feet  were  frozen,  and  he  came  upon  the  town  for  sup- 
port, and  the  town  sued  the  liquor-seller  for  reimbursement,  it  was 
held  that  the  plaintiff  could  not  recover.*^ 


M  English  V.  Beard,  51  Ind.  489;  Bodge 
V.  Hughes.  58  N.  H.  614. 

"Flower  v.  Witkovsky,  69  Mich.  371, 
87  N.  W.  Rep.  364. 
(338) 


w  Aldrich  v.  Sager,  9  Hun,  537. 
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§  291.  Intoxicated  Person  as  Plaintiff. 

Under  the  civil  damage  law  in  Nebraska,  which  declares  that  a 
person  licensed  to  sell  liquor  *'shall  pay  all  damages  that  the  com- 
manity  or  individuals  may  sustain  in  consequence  of  such  traffic,"  it 
has  been  held  that  the  intoxicated  person  himself  may  in  some  cases 
have  a  right  of  action  against  the  seller.  Thus,  where  a  person  vol- 
untarily went  to  a  licensed  liquor-saloon,  and  bought  and  drank 
liquor,  and  became  intoxicated,  and  lay  down  in  the  road  in  a  stupe- 
fied and  unconscious  condition,  and  thereby  his  legs  were  frozen  so 
that  they  had  to  be  amputated,  it  was  adjudged  that  he  might  recover 
damages  against  the  person  who  sold  him  the  liquor.^  This  decis- 
ion, however,  cannot  be  regarded  as  good  law.  It  seems  very  clear 
that  the  case  was  one  calling  for  the  application  of  the  maxim,  volenti 
non  Jit  injuria.  And  as  for  the  words  in  the  statute,  italicized  above, 
it  must  be  perfectly  apparent  that  they  were  intended  to  apply  only 
to  innocent  third  persons  who  might  be  injured  by  the  fact  or  the 
consequences  of  the  intoxication.  In  Michigan,  where  the  law  gives 
to  "every  wife  ...  or  other  person'*  a  right  of  action  against  a 
liquor-seller  for  injury  done  the  plaintiff  by  reason  of  the  intoxication 
of  any  person,  it  is  held  that  this  does  not  entitle  the  intoxicated 
person  himself  to  maintain  an  action  against  the  dealer  for  money 
stolen  from  him  while  drunk." 

§  292.  Seller  Cannot  Secover. 

However  broad  the  terms  of  the  statute  may  be,  they  will  not 
authorize  the  vendor  of  liquor  to  maintain  an  action  for  damage 
which  he  sustains  by  the  acts  or  behavior  of  a  drunken  man  whose 
intoxication  he  himself  brought  about  by  furnishing  him  with  liquor. 
By  his  acts  he  participates  in  the  wrong.  Whatever  injury  the  intox- 
icated person  may  do  to  the  person  or  property  of  the  liquor-seller, 
the  civil  damage  laws  give  the  latter  no  redress.    For  the  injury  is 

67  Buckmaster  v.  McElroy,  20  Nebr.  »  Brooks  v.  Cook,  44  Mich.  617,  7  N. 
557.  81  N.  W.  Rep.  70.  W.  Rep.  216,  88  Am.  Rep.  282. 
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regarded  as  the  consequence  of  a  state  of  affairs  which  he  either 
intended  or  at  least  consented  and  contributed  to.^ 

§  293.   Joinder  of  PlaintifQs. 

Where  the  consequences  of  the  intoxication  of  a  person  are  pro- 
ductive of  injury  to  more  than  one  person, — as,  to  his  wife  and  also 
to  his  children, — ^it  becomes  a  question  whether  such  persons  are 
properly  joined  as  plaintiffs  in  an  action  under  the  civil  damage  law, 
or  should  bring  separate  suits.  In  Nebraska,  it  is  held  that  a  mar- 
ried  woman  and  her  minor  children,  constituting  one  family,  may 
join  in  an  action  for  loss  of  the  means  of  support  against  one  who 
furnished  liquor  to  the  husband  and  father.^  And  the  same  result  is 
deducible  from  the  language  of  the  statutes  in  some  other  states. 
But  elsewhere  it  is  held  that  the  wife  and  minor  children  may  each 
maintain  a  separate  action  for  damages,  and  hence  they  cannot  prop- 
erly join  as  plaintiffs,  nor  can  the  wife,  suing  as  sole  plaintiff,  recover 
any  allowance  in  respect  to  her  minor  children. In  a  case  in  New 
York,  where  the  cause  of  action  was  for  the  loss  of  certain  money 
stolen  from  the  intoxicated  person,  and  his.  family  consisted  of  a 
wife  and  four  children,  it  was  held  that  the  wife,  as  plaintiff,  could 
recover  only  her  proportionate  share  of  the  amount,  or  one-fifth 
thereof.  The  court  observed  that  although  the  law  probably 
intended  to  give  a  single  right  of  action  and  single  damages  to  one 
person,  yet  it  was  so  vaguely  expressed  that  it  did  in  effect  give  a 
right  of  action  to  the  husband  or  wife  and  also  to  each  of  the  chil- 
dren.^ As  these  statutes  give  a  right  of  action  to  a  wife  in  her 
own  name,  it  is  not  necessary  that  the  husband,  whose  intoxication 


w  Aldrich  v.  Harvey.  50  Vt  162. 

wRoose  v.  Perkins.  9  Nebr.  304,  2  N. 
W.  Rep.  715,  81  Am.  Rep.  409;  Kerkow 
v.  Bauer,  15  Nebr.  150,  18  N.  W.  Rep. 
27;  Warden  v.  McConnell.  23  Nebr.  152, 
86  N.  W.  Rep.  278;  Jones  v.  Bates,  26 
Nebr.  693,  42  N.  W.  Rep.  751. 

Rosecrants  v.  Shoemaker,  60  Mich. 
4. 26  N.  W.  Rep.  794;  Larzelere  v.  Kirch- 
gessner.  73  Mich.  276,  41  N.  W.  Rep. 
488;  Johnson  v.  bchultz,  74  Mich.  75,  41 
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N.  W.  Rep.  865;  Thomas  v.  Dansby.  74 
Mich.  898,  41  N.  W.  Rep.  1088;  Delfel 
v.  Hauson,  (Wash.)  26  Pac.  Rep.  220; 
Secor  V.  Taylor,  41  Hun.  123;  Durein  v. 
Pontious.  34  Kans.  353,  8  Pac.  Rep.  428; 
McGee  v.  McCann,  69  Me.  79;  Huggius 
V.  Kavanagh.  52  Iowa,  868,  3  N.  W. 
Rep.  409;  Welch  v.  Jugenheimer,  56 
Iowa.  11.  8  N.  W.  Rep.  673. 

^Franklin  v.  Schermerhorn,  8  Hun, 
112. 
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caused  the  injury  of  which  she  complains,  should  be  joined  as  a 
co-plaintiff.*^ 

Part  III.    What  Persons  are  Liable. 

§  294.   Immediate  and  Remote  Vendor. 

As  a  rule,  the  liability  under  the  civil  damage  laws  is  confined  to 
the  person  who  directly  caused  the  intoxication  complained  of,  by 
furnishing  liquor  to  the  inebriate.  If  the  same  liquor  has  passed 
through  several  hands,  this  does  not  establish  a  joint  or  successive  lia- 
bility on  the  part  of  all  those  who  have  sold  it.  Thus,  if  A.  sells  liquor 
to  B.,  and  B.  sells  it  to  C,  and  G.  thereby  becomes  intoxicated  and 
injures  D.,  the  latter  has  a  right  of  action  against  B.  but  not  against 
A.^  But  it  is  said  that  if  the  seller  knew  or  had  good  reason  to 
believe,  when  he  sold  the  liquor,  that  the  purchaser  intended  to  share 
it  with  another  person,  and  such  other  person  does  afterwards  become 
intoxicated  by  it  and  is  the  cause  of  damage,  then  the  seller  will  be 
liable  to  the  person  who  is  injured.^  If  two  separate  liquor-sellers 
furnish  liquor  at  different  times  to  the  same  person,  producing  two 
separate  fits  of  intoxication,  with  an  interval  of  sobriety  between,  and 
injury  results  from  the  second  fit  of  intoxication,  the  first  seller  is  not 
liable  therefor.^  Where  a  partnership  engaged  in  selling  liquors  is 
dissolved,  one  of  the  partners  retiring,  and  subsequently  the  other 
partner  in  good  faith  sells  out  the  entire  business  to  a  stranger,  and 
the  license  issued  to  the  firm  is  surrendered,  the  retiring  partner 
cannot  be  held  liable,  under  the  license  and  bond,  for  loss  of  sup-^ 
port  to  a  wife  caused  by  the  death  of  her  husband,  resulting  from 
the  sale  of  liquor  to  him  by  the  stranger  who  succeeded  to  the  busi* 
ness  of  the  firm.^ 

Mitchell  V.  Halts.  57  Inil.  259.  «  Barks  v.  Woodniflf.  12  111.  App.  90. 

«  Bush  V.  Murray,  06  Me.  472.  «  Scott  v.  Chope,  (Nebr.)  49  N.  W. 

6"'  Dudley  V.  Parker.  55  Hun,  29.  8  N.     Rep.  940. 
Y.  Supp.  (500.    8ee  Gullikson  v.  Qjourd. 
82  Mich.  503,  46  N.  W.  Rep.  728. 
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§  296.   Person  not  a  Liquor  Seller. 


The  terms  of  the  civil  damage  laws,  as  they  stand  in  most  of  the 
states,  are  broad  enough  to  include  all  persons  who  furnish  liquor  to 
others  and  thereby  cause  intoxication  and  consequent  injury.  And 
in  proper  cases  a  liability  might  well  be  fastened  upon  persons  who 
are  not  personally  engaged  in  the  business  of  selling  liquor.  But 
considerations  drawn  from  the  purpose  and  policy  of  such  statutes, 
as  well  as  from  the  forms  of  expression  employed,  show  that  they  are 
not  intended  primarily  to  apply  to  persons  who  are  not,  either  directly 
or  indirectly,  or  in  any  way  or  to  any  extent,  engaged  in  the  liquor 
traffic.  Hence,  for  example,  the  civil  damage  law  does  not  give  a 
right  of  action  against  one  who  gives,  in  his  own  home  or  elsewhere, 
a  glass  of  liquor  to  a  friend  as  a  mere  act  of  courtesy  or  hospitality, 
without  any  purpose  or  expectation  of  pecuniary  gain  or  profit.^ 


The  bonds  required  to  be  furnished  by  licensed  dealers  in  liquor  are 
in  some  states,  as  we  have  already  seen,^  conditioned  for  the  pay- 
ment of  judgments  recovered  against  them  under  the  civil  damage 
laws,  as  well  as  of  fines  and  costs  assessed  for  violations  of  the  gen- 
eral liquor  law.  It  is  held,  however,  that  the  fact  that  the  saloon- 
keeper furnishing  the  liquor  is  made  liable  on  his  bond  does  not  pre- 
vent the  wife  and  minor  children  of  the  person  to  whom  it  was 
furnished  from  suing  him  personally ;  the  effect  of  the  law  is  to  give 
a  double  remedy  or  a  choice  of  remedies.^® 


The  sureties  on  a  liquor-dealer*s  bond,  conditioned  for  the  pay- 
ment of  any  judgment  recovered  under  the  civil  damage  laws,  are  of 
course  responsible  only  after  a  recovery  against  the  principal  has 

•Cruse  V.  Aden.  127  HI.  281.  20  N.  E.       70  jones  v.  Bates,  26  Nebr.  693.  42  N. 


§  296.   Personal  and  Bonded  liability. 


§  297.   Sureties  on  Dealer's  Bond. 


Rep.  78;  s.  c  21  III  App.  891. 
^  Supra,  §§  197. 198. 
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been  adjadged.  But  if  it  is  covenanted  in  the  bond  that  the  dealer 
will  not  sell  to  certain  persons,  (as,  to  one  whose  wife  has  forbidden 
such  sale,)  and  the  condition  of  the  bond  is  made  to  include  the 
keeping  and  performance  of  such  covenant,  then  the  wife's  right  of 
action,  upon  a  sale  in  violation  of  the  covenant,  at  once  accrues 
against  principal  and  sureties  jointly,  and  she  need  not  first  obtain  a 
judgment  against  the  principal.^^  The  sureties  are  liable  for  exem* 
plary  as  well  as  compensatory  damages  to' any  amount  not  exceeding 
the  bond."  And  where,  during  the  existence  of  a  license  based  on 
such  bond,  the  principal  sells  to  one  who  is  disqualified  to  earn  a 
support  for  his  family  by  reason  of  his  intoxication,  the  liability  of 
the  surety  attaches,  and  continues  throughout  the  period  of  such  dis- 
qualification, whether  it  terminates  during  the  license  year  or  con- 
tinues longer."  Further,  principals  and  their  sureties  on  license 
bonds  are  liable  to  an  action  for  damages  jointly  with  the  principals 
and  sureties  on  other  bonds  of  a  like  character,  where  all  the  princi- 
pals have  contributed  to  the  same  injury." 

§  298.   Liability  of  Master  for  Acts  of  Servant. 

In  accordance  with  the  general  principles  governing  the  relation 
of  master  and  servant,  it  is  held  that  a  liquor-dealer  is  responsible 
for  actionable  injuries  under  the  civil  damage  laws,  caused  by  sales 
of  liquor  made  by  his  agents  or  servants  within  the  general  scope 
of  their  employment,  though  the  particular  sale  in  question  was  made 
without  the  knowledge  or  consent  of  the  master,  and  even  though  it 
was  made  in  disobedience  of  his  general  or  specific  orders.^*  In 
Illinois,  however,  it  is  held  that  where,  in  good  faith,  the  employe  of 
a  liquor-dealer  is  instructed  not  to  sell  to  a  person  who  is  in  the 


7J  Anthony  v.  Krey.  70  Mich.  629, 88 
N.  W.  Rep.  003. 

7«  Richmond  v.  Shickler,  57  Iowa.  486. 
10  N.  W.  Rep.  882. 

w  Warden  v.  McConnell.  23  Nebr.  152. 
86  N.  W.  Rep.  278. 

7<  Warden  v.  McConnell.  28  Nebr.  152. 
86  N.  W.  Rep.  278. 

76  George  v.  Gobey,  U3  Masi.  289.  85 


Am.  Rep.  876;  Bod^  Hughes.  58  N. 
H.614;  Smith  Reynolds.  8  Hun.  128; 
Barnaby  Wood.  50  Ind.  405;  Keedy  v. 
Howe.  72  111.  188;  Worley  w,  Spurgeon. 
88  Iowa.  465;  Kreiter  Nichols.  28 
Mich.  496;  Eehrig  Peters.  41  Mich. 
475.  2  N.  W.  Rep.  801;  GuUiksoQ 
Gjourd.  82  Mich.  508.  46  N.  W.  Rap. 
728. 
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habit  of  becoming  intoxicated,  and  the  servant  wilfully  disobeys 
the  instructions,  the  principal  is  not  liable  to  exemplary  damtiges.^^ 
And  this  rule  appears  to  be  very  well  founded,  inasmuch  as,  in  the 
case  supposed,  the  master  could  not  be  charged  with  malicious, 
wanton,  or  wilful  conduct.  And  it  is  apparent  that  the  general  prin- 
ciple must  be  restricted  to  the  case  of  persons  actually  in  the 
employment  of  the  defendant  or  in  some  way  authorized  by  him  to 
make  the  sales  complained  of.  If  the  liquor  was  dispensed  by  a  mere 
volunteer  or  trespasser,  meddling  with  defendant's  property  with- 
out any  permission  or  authority,  the  defendant  cannot  be  held  respon- 
sible, even  though  he  afterwards  demands  and  receives  payment  for 
the  liquor.^  Where  the  statute  provides  that  '*any  person  who  shall 
•  •  •  cause  the  intoxication  of  any  other  person"  shall  be  liable 
in  damages,  the  person  who  actually  makes  the  sale  of  liquor  is  per- 
sonally liable  for  the  injurious  consequences  which  result,  whether 
be  be  the  owner  himself  or  the  clerk,  servant,  or  agent  of  the  owner.^* 

§  299.   Joint  IdabiUty. 

If  several  persons,  by  selling  or  furnishing  liquor,  contribute  to  an 
intoxication  which  results  in  actionable  injuries  under  the  civil  dam- 
age law,  their  responsibility  is  that  of  joint  tort-feasors.  That  is, 
they  are  all  jointly  liable,  and  each  is  severally  liable,  for  the  entire 
damages;  the  plaintiff  may  proceed  against  any  one  of  the  wrong- 
doers, without  any  reference  to  the  extent  or  degree  in  which  his  own 
sales  contributed  to  the  state  of  intoxication,  or  against  all  jointly ; 
and  a  recovery  against  one  (without  satisfaction)  will  not  bar  an 
action  against  another.^'    ''The  cause  of  action  under  the  statute  is 


^•Brantigam  v.  While.  78  111.  561; 
Keedy  v.  Howe,  72  111.  133;  Fentz  v. 
Meadows,  Id.  540. 

"  Kreiter  v.  Nichols.  28  Mich.  496. 
See.  aho.  Kennedy  v.  Sullivan,  (111. 
Sup.)  26  N.  E.  Rep.  382. 

78  Worley  v.  Spurgeon.  38  Iowa,  465; 
Barnaby  v.  Wood,  50  Ind.  405. 

7»  Bryant  v.  Tidgewell,  133  Mass.  86; 
Taylor  v.  Wright.  126  Pa.  St.  617.  17 
Atl.  Rep.  677;  Boyd  v.  Watt,  27  Ohio  St. 
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259;  Fountain  v.  Draper,  49  Ind.  441; 
O'Leary  v.  Frisbey.  17  111.  App.  553; 
Buckworth  v.  Crawford,  24  111.  App. 
603;  Kearney  v.  Fitzgerald,  48  Iowa, 
580;  Roose  v.  Perkins.  9  Nebr.  304,  2  N. 
W.  Rep.  715,  81  Am.  Rep.  409;  Wardell 
V.  McConnell.  23  Nebr.  152,  86  N.  W. 
Rep.  278;  Jones  v.  Bates,  26  Nebr.  693, 
42  N.  W.  Rep.  751.  Compare  Jackson 
V.  Brookins.  5  Hun,  530;  Morenus  V. 
Crawford,  15  Hun,  45. 
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in  the  nature  of  a  tort.  Persons  contributing  to  the  injury  may  be 
sued  jointly  or  separately.  When  jointly  sued,  the  recovery  may  be 
against  all  of  the  defendants  or  against  part  of  them  only;  and  the 
judgment  recovered  may  be  reversed  as  ta  some  and  affirmed  as  to 
others."^  Hence,  in  an  action  against  a  sole  defendant,  under 
these  statutes,  it  is  no  defense  for  him  to  show  that  part  of  the  liquor 
causing  the  intoxication  was  sold  by  others,  if  he  furnished  the  rest.*^ 
At  the  same  time,  it  must  be  remembered  that  a  defendant  is  only 
liable  for  damages  resulting  from  the  particular  act  or  state  of  affairs 
to  which  he  contributed,  notwithstanding  it  may  be  difficult  to  sepa- 
rate from  them  the  damages  to  which  he  did  not  contribute."  It 
therefore  makes  an  important  difference  whether  the  injury  com- 
plained of  is  the  result  of  one  specific  state  of  intoxication,  or  is  a 
particular  grievance  or  injury  preceded  and  induced  by  a  condition 
of  habitual  intemperance.  For  example,  if  one  continuous  debauch 
ends  in  a  disaster,  all  the  sellers  who  have  furnished  liquor  to  the 
drunkard  during  its  progress  are  liable  for  the  result.  A  dealer  who 
furnishes  liquor  to  a  partially  intoxicated  person  is  liable  for  that 
person's  death  resulting  from  intoxication  a  few  hours  later,  although, 
during  the  interval,  he  drank  at  other  saloons."  "In  such  a  case," 
says  the  court  in  Pennsylvania,  '"it  would  be  impossible  for  the  jury 
to  say  which  particular  glass  of  liquor  was  the  proximate  cause  of 
his  death.  Each  glass  did  its  share  of  the  work."^  But  on  the 
other  hand,  where  the  injury  complained  of  proceeds  not  from  a 
particular  state  of  intoxication,  but  rather  from  a  general  besotted 
condition,  those  who  may  have  contributed  to  such  condition  by  the 
sale  of  liquors  are  not  jointly  liable  with  those  who  may  have  con- 
tributed to  the  immediate  act.^   Thus,  where  a  woman  sued  in  one 


w  Reugler  v.  Lilly.  26  Ohio  St.  48. 

"  Woolhealher  v.  Risley,  38  Iowa, 
486.  Hackett  v.  Smelsley.  77  111.  109; 
Werner  v.  Edmiston.  24  Kans.  147. 

HuL'irins  v.  Kavanngh,  52  Iowa. 
d(>^.  3  N.  W.  Hep.  409;  Flint  v.  Gauer. 
66  lown.  G1K>.  24  N.  W.  Rep.  518.  In  an 
action  under  the  civil  damage  law,  an 
instruction  that  if  defendant  sold  the 
liquor  which,  with  that  sold  to  plain- 
tiff's husband  by  others,  produced  **flta 


of  intoxication."  he  was  liable  for  all 
the  damage  caused,  was  held  erroneous, 
as  each  seller  was  only  liable  severally 
for  his  own  acts.  Richmond  Shick- 
ler.  57  Iowa,  486, 10  N.  W.  Rep.  882. 

« Mayers  v.  Smith.  25  111.  App.  67; 
aflarmed.121  111.  442,  18  N.  E.  Rep.  216. 

M  Taylor  v.  Wright.  126  Pa.  St  617, 17 
Atl.  Rep.  677. 

»  Hitchner     Ehlers,  44  Iowa,  40. 
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action  several  liquor-dealers  to  recover  damages  caused  by  the 
demoralization  and  death  of  her  husband,  he  having  long  been  addicted 
to  drinking,  and  having  lost  his  life  from  an  accident  resulting  from 
his  intoxication,  it  was  held  that  the  fact  of  his  being  an  habitual 
drunkard  could  not  be  deemed,  in  a  legal  sense,  the  cause  of  his 
death,  although  but  for  that  he  might  not  have  drunk  the  liquor 
which  intoxicated  him  on  the  day  of  his  death;  and  that  the  dealers 
who  contributed  to  his  habitual  intoxication  could  not  be  jointly  sued 
with  those  who  caused  the  particular  intoxication  resulting  in  his 
death.^  But  if  the  plaintiff's  cause  of  action  is  not  founded  upon  a 
specific  act  of  injury  resulting  from  a  particular  fit  of  intoxication, 
but  upon  injury  to  her  property  or  means  of  support  caused  by  the 
habitual  drunkenness  of  her  husband,  extending  over  a  period  of 
time,  then  all  the  dealers  who  furnish  him  with  liquor  during  such 
time,  knowing  his  habit  of  intemperance,  and  whose  sales  contribute 
to  keep  up  such  habit,  are  liable  for  the  damages,  though  there  was 
no  concert  or  connection  between  them.^ 

§  300.   Plaintiff  can  have  but  one  Satisfaction. 

The  party  having  a  cause  of  action  under  the  civil  damage  law 
may  elect  to  proceed  severally  or  jointly  against  the  persons  who 
caused  the  intoxication,  but  there  can  be  but  one  satisfaction  for  the 
injury.  A  recovery  and  satisfaction  by  the  party  injured  against  one 
would  constitute  an  effectual  bar  to  any  recovery  against  another  who 
may  have  in  part  contributed  to  cause  the  intoxication.^  And  when 
separate  judgments  have  been  recovered  against  the  several  parties 
liable,  the  plaintiff  must  elect  upon  which  of  the  judgments  he  will 
rely,  as  a  lien  on  the  premises  where  the  sale  took  place,  as  the  sat- 
isfaction of  one  judgment  will  discharge  the  rest.^   But  if  the  causes 

WTetzner      Naughton.  12  111.  App.  v.  Myers,  85  Ohio  St  85.  85  Am.  Rep. 

148.  598. 

87Rantz      Barnes.  40  Ohio  St.  43;  « Emory  v.  Addis.  71  111.  273;  Com- 

Cox  V.  Newkirk,  78  Iowa.  42,  84  N.  W.  stock  v.  Hopkins.  (Sup.)  15  N.  Y.  Supp. 

Rep.  492;  Arnold  v.  Barkalow,  78  Iowa,  908.   See  2  Black.  Judgm.  g  782. 

188.  84  N.  W.  Rep.  807.    See  Kirchner  » Putney  v.  O'Brien,  53  Iowa.  117,  4 

N.  W.  Rep.  891. 
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of  action  in  two  snits  brought  against  different  defendants  are  in  fact 
distinct,  although  the  declarations  are  identical  in  form,  the  accept- 
ance, by  the  plaintiff,  of  a  sum  of  money  in  satisfaction  and  discharge 
of  the  cause  of  action  in  one  suit  will  be  no  defense  in  the  other  case.^ 
Under  a  statute  giving  an  action,  either  severally  or  jointly,  against 
the  person  or  persons  contributing  to  the  intoxication  of  another  by 
selling  or  giving  him  liquor,  in  favor  of  the  party  injured  thereby,  it 
is  held  that  a  release  of  one  person  against  whom  such  a  demand 
exists,  by  the  payment  of  a  sum  of  money,  is  a  release  of  another 
liable  for  the  same  injury,  although  their  liability  arose  from  inde- 
pendent and  distinct  sales,  having  no  connection  with  each  other.*^ 
Where  the  local  practice  allows  a  plaintiff,  having  obtained  a  verdict 
against  two  jointly  and  severally  liable,  to  dismiss  as  to  one  and  take 
judgment  against  the  other,  this  course  may  be  pursued  in  an  action 
against  two  under  the  civil  damage  law.'' 

§  301.   liiability  of  Lessor  pf  Premises. 

In  many  of  the  states,  the  civil  damage  laws  provide  that  the  owner 
or  lessor  of  property,  who  knowingly  permits  the  sale  of  liquor  on  the 
premises,  shall  be  liable  for  all  actionable  injuries  caused  by  such 
sale  on  the  premises.  Although  the  cause  of  action  is  the  causing 
or  contributing  to  the  intoxication  of  a  person,  whether  done  by  sell- 
ing liquor  or  owning  the  building  in  which  liquor  is  sold  or  kept  for 
illegal  sale  with  the  knowledge  of  the  owner,*'  yet  the  saloon-keeper 
and  the  owner  of  the  promises  are  not  to  be  regarded  as  joint  tort- 


•0  Miller  v.  Patterson,  81  Ohio  St  419. 
And  in  such  action,  evidence  that  plain- 
tifT  has  commenced  another  similar  ac- 
tion against  another  liquor-seller,  for 
damages  accruing  during  the  same  pe- 
riod, is  not  admissible.  Ward  v.  Thomp- 
son, 48  Iowa,  588. 

"Aldrich  v.  Parnell.  147  Mass.  409, 
18  N.  E.  Rep.  170.  Per  contra,  Jewett  v. 
Wanshura,  43  Iowa,  574.  But  the  court 
in  Massachusetts,  in  the  case  cited,  dis- 
tinguished Jewett  Wanshura,  on  the 
ground  that  the  Iowa  statute  gave  do 


joint  right  of  action,  and  the  court,  in 
the  case  referred  to,  held  that  in  the  cir- 
cumstances  of  the  case,  no  joint  action 
would  lie,  because  the  sales  by  the  sev- 
eral parties  were  on  separate  days,  and 
that  each  seller  was  only  liable  for  the 
injury  produced  by  his  own  acts.  Kear- 
ney V.  Fitzgerald.  48  Iowa,  580.  was 
cited  in  support  of  this  distinction. 

«  Buckworth  v.  Crawford,  24  111.  App. 
608. 

•>McGee     McCann,  69  Me.  79. 
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feasors.^  And  although  the  two  persons  may  be  joined  as  defend- 
ants in  one  action,^  yet  this  is  not  absolutely  necessary;  but  an 
action  may  be  first  prosecuted  to  judgment  against  the  saloon-keeper, 
and  the  judgment  afterwards  established  as  a  lien  on  the  premises 
in  a  suit  against  the  landlord."*  This  provision  in  the  statute,  it  is 
held,  does  not  apply  to  the  owner  of  property  who  himself  sells 
liquor  therein,  but  applies  to  owners  who  permit  others  to  occupy 
and  use  the  property  for  such  purposes.^  And  it  should  not  be  con- 
strued to  make  liable  those  having  only  reversionary  or  contingent 
interests  in  the  property,  and  who  do  not  control  the  letting.^  A  wife 
owning  a  building  and  knowingly  permitting  her  husband  to  carry  on 
the  business  of  selling  intoxicating  liquors  therein,  is  liable  under  the 
civil  damage  act,  even  though  her  title  and  the  joint  possession  were 
acquired  before  the  passage  of  the  act;  because  it  is  presumed  that 
the  possession  originally  taken  was  continued  in  view  of  the  laws  of 
the  state  thereafter  enacted.^  And  one  who,  subsequent  to  the  com- 
mencement of  an  action  for  damages  for  the  unlawful  sale  of  liquors, 
purchases  from  a  party  defendant  real  property  upon  which  a  lien 
is  sought  to  be  established,  takes  the  same  subject  to  the  judgment 
that  may  finally  be  recovered  against  such  owner  therein.***  But  the 
statute  does  not  apply  to  the  owner  of  a  steamboat  navigating  a  river, 
which  has  a  bar-room  on  board  where  the  sales  complained  of  were 
made.  Such  a  vessel  is  not  within  the  meaning  of  the  words  *'build- 
ing  or  premises"  as  used  in  the  act.'°*  Where  the  action  is  brought 
jointly  against  the  seller  and  his  landlord,  the  latter,  in  the  absence 
of  any  evidence  to  show  that  he  had  knowledge  of  the  circumstances 
under  which  the  particular  sale  was  made,  is  held,  in  some  states,  not 
liable  to  pay  exemplary  damages.*^   But  in  other  states,  the  act 


MMcVey  v.  Marratt.  80  Iowa,  182,  45 
N.  W.  Rep.  648. 

^Jackson  v.  Brookins,  6  Hun,  530; 
La  France  v.  Krayer,  42  Iowa,  143; 
Buckbam  v.  Grape,  65  Iowa,  55i5, 17  N. 
W.  Rep.  755. 

WMcVey  v.  Marratt,  80  Iowa,  132,  45 
N.  W.  Rep.  548. 

»"  Barnaby  v.  Wood,  50  Ind.  405. 

w  Castle  V.  Fogerly,  19  111.  App.  442. 
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»Mead  v.  Stratton,  87  N.  Y.  493.  41 
Am.  Rep.  386. 

O'Brien  v.  Putney,  55  Iowa,  292,  7 
N.  W.  Rep.  615. 

Rouse  V.  Catskill  &  N.  Y.  Steam- 
Boat  Co.  (Sup.)  13  N.  Y.  Supp.  126,  35 
N.  Y.  St.  Rep.  491. 

wsKetcbam  v.  Fox,  52  Hun.  284.  5  N. 
Y.  Supp.  272.  Compare  Reid  v.  Ter- 
williger,  42  Hun,  310. 
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expressly  declares  that  he  shall  be  liable  to  such  damages.  And  if 
the  provision  is  mer«^ly  for  the  enforcement  against  his  property  of  the 
judgment  recovered  against  the  tenant,  it  is  of  course  immaterial 
whether  or  not  punitive  damages  enter  into  the  composition  of  the 
judgment. 

§  302.   Knowledgre  and  Consent  of  Owner. 

Under  the  statutory  provisions  adverted  to  in  the  last  section,  the 
knowledge  and  consent  of  the  owner,  in  relation  to  the  use  of  his 
premises  for  the  sale  of  liquor,  should  not  be  left  to  mere  inference 
or  conjecture,  but  should  be  established  by  clear  and  satisfactory 
proof. This,  however,  does  not  preclude  the  use  of  circumstantial 
evidence  to  show  these  facts.  And  where  the  owner  or  bis  agent, 
knowing  the  entire  business  carried  on  to  be  unlawful,  consents  to 
the  use  of  the  property  for  such  purpose,  the  property  is  liable,  though 
neither  of  them  knew  of  the  particular  sales  complained  of.^^  Where 
the  evidence  showed  that  complainant's  husband  was  a  notorious 
drunkard,  and  was  habitually  drunk  on  the  streets  and  in  the  saloon, 
and  that  the  owner  lived  near  the  saloon  and  sometimes  visited  it, 
this  was  held  sufficient  to  show  the  knowledge  and  consent  of  the 
owner.*°*  So  the  plaintiff  may  prove  that  the  tenant  was  indebted 
to  the  landlord  for  liquors  and  for  rent,  to  show  their  business 
relations.'^  The  knowledge  of  the  owner  may  also  in  some  cases 
be  constructive  or  imputed.  Thus,  a  wife,  whose  husband  rents  the 
premises  to  a  liquor-dealer  and  looks  after  the  property  for  her,  is 
chargeable  with  his  knowledge  that  intoxicating  liquors  are  being 
sold  on  the  premises  contrary  to  law.^^  Bo  where  the  owner  resides 
in  another  place,  and  leaves  the  entire  management  and  control  of 
the  premises  to  a  resident  agent,  and  has  no  personal  knowledge  of 
the  purpose  for  which  the  property  is  being  used,  still  if  the  agent 

JWMead  V.  Stratton.SHun,  148;Myer8  »«Campbell      Schlesinger.  (Sup.)  1 

V.  Kirt.  04  Iowa.  27.  19  N.  W.  Rep.  846.  N.  Y.  8upp.  220.  16  N.  Y.  St  Rep.  435. 

''^Wiug  V.  Benbam.  76  Iowa,  17,  89  '^'^  Johnson  v.  Qrimming^r,  (lowaJiS 

N.  W.  Ut'p.  921.  N.  W.  Rep.  1052. 

M(  Vey  V.  Marratt,  80  Iowa,  182,  45 
N.  W.  Kep.  548. 
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knows  that  the  bailding  is  used  as  a  liquor-saloon,  the  same  knowl- 
edge is  imputable  to  the  principal.^®*  Besides  the  knowledge  of  the 
owner  of  the  premises,  it  is  also  necessary,  under  these  statutes,  to 
show  his  consent  to  the  use  of  the  property  as  a  liquor-saloon.^^ 
And  such  consent  is  not  necessarily  established  by  proof  of  circum- 
stances tending  to  show  knowledge  merely.'^®  Yet  it  need  not  be 
shown  by  any  positive  affirmative  act,  but  may  be  inferred  from 
circumstances,  and  from  knowledge  of  the  illegal  sales  under  such 
conditions  as  properly  to  call  forth  a  protest,  and  a  failure  to  make 
any  objection."^  Where  a  joint  action  is  brought  against  the  seller 
of  the  liquor  and  the  owner  of  the  premises,  the  latter  is  entitled  to 
a  trial  by  jury  to  determine  whether  he  consented  to  or  had  knowl- 
edge of  the  sale.*" 

§  303.   Establishment  of  Lien  on  Premises. 

In  Iowa,  the  code  provides  that  fines,  costs,  and  judgments  against 
any  person  for  the  unlawful  sale  of  liquor  shall  be  a  lien  on  all 
property  used  or  occupied  for  such  purposes  with  the  owner's  knowl- 
edge. No  lien  attaches,  it  is  held,  until  the  fines  or  costs  are  assessed, 
or  the  judgments  rendered,  and  an  injunction  on  the  sale  of  prop- 
erty alleged  to  have  been  so  used  and  occupied,  pending  proceedings 
for  unlawful  sales,  should  be  dissolved."'  The  judgment  against  the 
saloon-keeper  is  not  evidence  of  the  amount  to  which  the  property 
of  the  landlord  should  be  subjected,  and,  in  order  to  prove  the  land- 
lord's liability  as  great  as  the  amount  of  the  judgment,  it  is  not  nec- 
essary to  prove  all  the  facts  that  went  to  make  up  the  judgment,  if 
such  liability  is  established  by  other  facts."^  The  property  may 
become  liable  by  reason  of  sales  made  prior  to  the  time  when  it  was 
shown  the  owner  first  learned  of  the  sales;  for  the  statute  does  not 

W8Hall  V.  Germain,  (Sup.)  14  N.  Y.  "2 Loan  v.  HIney,  58  Iowa,  89,  4  N. 

Supp.  5.  W.  Rep.  865. 

Meyers  v.  Kirt.  57  Iowa,  421,  10  N.  Bonesteel  v.  Downs,  78  Iowa.  685, 

W.  Rep.  828.  85  N.  W.  Rep.  924. 

iwCox  V.  Newkirk,  78  Iowa.  42, 84  N.  McVey  v.  Marratt,  80  Iowa,  182, 45 

W.  Rep.  492.  N.  W.  Rep.  548. 

"iLoan  V.  Etzel,  62  Iowa.  429,  17  N. 
W.  Rep.  611. 
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contemplate  that  the  jadgment  may  be  split  ap  and  a  part  only 
charged  as  a  lien  on  the  building.'"^  It  is  also  held  that  the  front 
part  of  a  house  that  is  a  homestead,  used  by  the  hasband  of  the 
owner,  with  her  consent,  as  a  liqaor-saloon,  is  not  exempt  from  the 
lien  of  a  jadgment  recovered  under  the  civil  damage  laws."'  In  Ohio, 
it  is  held  that  the  lien  of  a  judgment  recovered  under  the  liquor  law 
of  1S70  is  limited  to  the  real  estate  of  the  judgment-debtor;  and  the 
judgment-creditor  acquires  no  interest  in  the  property  not  owned  by 
the  judgment-debtor,  until  the  commencement  of  the  suit  to  subject 
the  same  to  the  payment  uf  the  judgment."' 


Part  IV.    The  Cause  of  Action. 


§  304.   Elements  of  the  Bight  of  Action. 

Under  the  civil  damage  laws  of  the  more  usual  type,  any  person 
may  maintain  an  action  for  injuries  of  a  certain  character  suffered 
by  or  inflicted  upon  him,  through  the  intoxication  of  a  third  person, 
or  by  the  acts  of  such  person  while  drunk,  when  the  intoxication  was 
caused,  entirely  or  in  part,  by  liquor  furnished  by  the  defendant.^** 
But  as  the  action  is  statutory,  all  the  statutory  requisites  must  be 
present  before  the  suit  can  be  sustained.  Thus,  there  must  be  a 
"sale,"  "gift,"  or  "furnishing"  of  liquor,  according  to  the  terms  of  the 
act.  If,  for  instance,  an  action  is  given  against  one  who  shall  ''sell 
or  give"  liquor  to  a  minor,  it  does  not  apply  to  the  case  of  liquor 


Arnold  v.  Barkalow.  78  Iowa.  188, 

34  N.  W.  Rep.  807. 

Arnold  v.  Gotshall.  71  Iowa,  572, 82 
N.  W.  Rep.  508.  In  this  case  U  was 
said:  A  part  of  the  premises  and  build- 
ing upon  and  in  which  a  family  reside, 
which  is  not  used  for  the  purposes  of  a 
homestead,  is  not  exempt  from  a  judg- 
ment against  the  owner;  that  is,  a  build- 
ing and  the  lot  on  which  it  is  situated 
mfiy  be  partly  a  homestead,  and  partly 
subject  to  execution,  depending  upon 
the  purposes  for  which  the  respective 
parts  are  used.  .  .  .  Code,  g  1988, 
declares  that '  where  there  is  no  special 


declaration  of  the  statate  to  the  con- 
trary, tiie  homestead  of  every  family, 
whether  owned  by  husband  or  wife,  is 
exempt  from  Judicial  sale.'  In  our 
opinion.  Code,  §  1566,  is  a  '  special  dec- 
laration of  the  statute'  to  the  elTect 
that  a  homestead,  or  a  part  of  a  home- 
stead, used  as  a  saloon,  is  subject  to 
Judgments  obtained  for  violations  of 
the  laws  against  the  sale  of  intoxicating 
liquors. " 

"7  Bellinger  GrifBth.  28  Ohio  St 
619. 

^^Scbafer    State,  49  Ind.  460. 
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delivered  to  a  minor  but  ordered  and  paid  for  by  another  person."* 
Again,  the  fact  that  defendant  has  continually  sold  liquor  to  plain- 
tiff's husband  against  her  request  is  not  enough  to  give  her  a  right 
of  action ;  the  intoxication  of  the  husband  must  have  been  caused  to 
the  plaintiff's  damage.^^  And  the  liquor  sold  must  contribute  to  the 
particular  intoxication  by  which  the  plaintiff  sustains  injury.^  Fur- 
ther, if  the  statute  defines  the  classes  of  injuries  for  which  an  action 
will  lie,  the  particular  case  must  be  shown  to  involve  an  injury  of 
one  or  other  of  these  classes,  otherwise  no  recovery  can  be  had.^^ 
But  it  is  not  necessary,  in  order  to  maintain  a  suit  under  the  civil 
damage  law,  against  the  seller  of  liquors,  that  an  action  should  also 
be  maintainable  against  the  intoxicated  person  on  the  same  state  of 
facts.*^ 

§  306.   Illegality  of  Sale  Necessary  to  Found  Action. 

In  several  of  the  states,  (though  not  in  all,)  the  civil  damage  laws 
make  it  an  essential  prerequisite  to  the  maintenance  of  an  action 
thereunder  that  the  sale  or  furnishing  of  liquor  causing  the  intoxica- 
tion complained  of  should  have  been  illegal,  that  is,  contrary  to  the 
provisions  of  some  statute  of  the  state.'^  In  Indiana,  where  the 
right  of  action  is  given  against  any  person  who  shall  sell,  barter,  or 
give  away  any  intoxicating  liquors  '*in  violation  of  any  of  the  provis- 
ions of  this  act,"  it  is  held  that  the  provision  in  question  cannot  be 
extended  by  construction  to  include  violations  of  other  statutes  passed 
since  it  wbnt  into  effect.^ 

§  808.   Injuries  to  Person. 

The  civil  damage  laws  specify  ''injuries  to  the  person"  as  one  of 
the  causes  for  which  an  action  may  be  maintained  against  the  liquor- 

"9  St  Goddard  V.  Burnham,  124  Mass.  Baker  v.  Beckwith,  29  Ohio  St.  814; 

578.  Granger  v.  Knipper,  2  Cin.  R.  480:  My- 

120  McEntee  v.  Spiehler.  12  Daly,  486.  ers  v.  Conway,  55  Iowa,  166,  7  N.  W. 

Welch  V.  Jugenheimer,  66  Iowa,  Rep.  481;  Peacock  v.  Oaks,  (Mich.)  48 

11,  8  N.  W.  Rep.  678.  N.  W.  Rep.  1082. 

i22Fentz  V.  Meadows,  72  111.  540.  instate  v.  Cooper.  (Ind.  Sup.)  13  N. 

Quain  v.  Russell,  8  Hun,  819.  E.  Rep.  861. 
i^Sibila  V.  Babney,  84  Ohio  St.  899; 
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seller.  It  is  held  that  an  action  cannot  be  sustained,  under  this 
claase,  without  showing  an  assanlt  upon  the  plaintiff  by  the  intoxi- 
cated person,  or  some  actual  violence,  or  some  physical  injury  to  the 
person  or  the  health ;  and  it  is  not  8u£9oient  to  show  mere  mental 
anguish,  disgrace,  or  a  loss  of  society  or  companionship.^^  Thus, 
abuse  of  a  wife  by  cursing  her,  when  under  the  influence  of  liquor, 
or  calling  her  a  prostitute  in  the  presence  of  her  neighbors  and 
threatening  to  kill  her,^^  does  not  constitute  a  ground  for  the  recov- 
ery of  damages  against  the  liquor-seller,  unless  it  is  further  shown 
that  such  conduct  injured  or  impaired  her  health.  But  on  the  other 
hand,  where  an  intoxicated  husband,  without  actual  violence,  but 
by  abusive  language  and  intimidation,  drove  bis  wife  out  of  the 
house  and  kept  her  out  for  several  hours,  it  was  held  that  she  bad 
been  injured  in  her  person,  so  as  to  sustain  the  action,  and  that,  a 
substantial  ground  of  action  being  thus  shown,  she  might  also  recover 
for  the  injury  to  her  feelings  from  the  indignity  suffered  by  herJ** 
And  of  course,  if  the  husband,  while  drunk,  assaults  and  beats  his 
wife,  it  is  plain  that  she  has  a  cause  of  action,  under  the  clause  in 
question,  against  the  saloon-keeper  who  furnished  him  with  liquor.'*^ 
It  is  further  to  be  remarked  that  a  stranger  who  is  injured  in  his  per- 
son by  the  violent  or  reckless  conduct  of  a  drunken  man,  as  by  being 
set  upon  or  beaten,  or  shot  and  wounded,  has  a  right  to  recover  dam- 
ages against  the  person  or  persons  who  supplied  the  liquor  which 
caused  the  intoxication.'" 


§  307.    Injuries  to  Property. 

Another  ground  of  action  specified  by  the  civil  damage  laws  is 
"injury  to  property."  Under  this  clause,  an  action  will  lie  against  a 
vendor  of  liquor  by  a  married  woman  for  damages  sustained  by  her 
by  reason  of  her  money  being  spent  by  her  husband  for  liquor,  or 
squandered  by  him  while  intoxicated,  or  in  the  saloon  of  the  liquor- 
ice Mulfonl  V.  Clewell.  21  Ohio  St.  191.  Wilson  v.  Booth,  57  Mich.  249.  28 
Albrecht  v.  Walker.  73  111.  69.           N.  W.  Rep.  799. 

Calloway  v.  Layiion.  47  Iowa,  456,  ^King  v.  Haley.  86  111.  106,  29  Am. 
29  Am.  Hep.  489.  Rep.  14;  fioglish  v.  Beard.  51  Ind.  489; 

Peterson  v.  Knoble.  35  Wis.  80.         Bodge  v.  Hughea,  58  N.  H.  614. 
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seller.^"  So  if  a  wife  has  a  horse  which  she  claims  and  ases  as  her 
own  with  the  knowledge  of  her  husband,  and  he  sells  it  while  drank, 
and  squanders  the  proceeds,  she  may  recover  its  value  from  the  seller 
of  the  liquor  causing  the  intoxication.^*'  On  the  same  principle,  if 
the  husband  takes  the  wife's  chattels  and  sells  them  to  the  liquor- 
dealer,  she  may  maintain  an  action  against  the  latter;  and  it  is  not 
necessary  that  she  should  first  have  demanded  the  return  of  the  prop- 
erty, or  notified  the  defendant  that  she  claimed  it  as  her  own;  because 
the  action  is  not  for  the  defendant's  conversion  of  the  property,  but 
for  the  husband's  conversion  of  it  while  under  intoxication  caused 
by  defendant;  the  wrongful  act  of  the  defendant  is  not  the  conversion 
of  the  goods,  but  the  sale  of  the  liquor.^^  In  a  recent  case  in  the 
supreme  court  of  New  York — Streever  v.  Birch,  (Sup.)  17  N.  Y.  Supp. 
195, — it  appeared  that  plaintiff  entered  into  a  verbal  contract  with  an 
infant  to  provide  him  with  board,  medical  attendance,  care  in  case  of 
sickness,  etc.,  in  consideration  of  services  to  be  rendered  during  his 
minority.  While  working  under  such  contract,  the  infant,  being 
intoxicated  by  liquor  furnished  by  defendant,  fell  and  was  seri- 
ously injured,  and  in  consequence  of  such  injury  was  incapacitated 
for  services  for  a  long  time,  during  which  time  plaintiff  duly  cared  for 
him  under  his  contract.  It  was  held  that,  as  the  contract  with  the 
infant  was  executory  and  not  enforceable,  and  plaintiff  could  recover 
from  the  infant  for  the  necessaries  furnished,  an  action  would  not  lie 
by  the  plaintiff  under  the  civil  damage  law  during  the  infant's  minor- 
ity, plaintiff  not  being  injured  in  his  "property"  within  the  meaning 
of  the  statute. 


§  308.   Injuries  to  Means  of  Support. 

The  third  ground  of  action  provided  for  by  the  civil  damage  laws 
is  injury  to  the  plaintiff's  "means  of  support."  This,  it  is  said, 
creates  a  new  right  of  action ;  and  it  is  not  necessary,  to  sustain 
such  an  action,  that  the  injury  alleged  should  be  a  common  law 

Greenlee  v.  Schoenheit,  23  Nebr.  Woolheather  v.  Risley,  88  Iowa» 

669,  87  N.  W.  Rep.  600.  486. 

i3<Mulford  V.  Clewell,  21  Ohio  St.  191. 
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injary  or  one  previously  remediable  by  sait.''^  In  regard  to  the 
phrase  quoted,  it  has  been  remarked:  "This  phrase  was  in  common 
use  at  the  time  and  long  before  the  passage  of  this  statute.  It  then 
was  and  still  is  as  well  understood  as  most  words  and  phrases  in  the 
English  language.  It  is  commonly  used  in  the  plural  form,  but  often 
in  a  singular  sense.  In  its  general  sense,  it  embraces  all  those 
resources  from  which  the  necessaries  and  comforts  of  living  are  or 
may  be  supplied,  such  as  lands,  goods,  salaries,  wages,  or  other 
sources  of  income.  In  its  limited  sense,  it  signifies  any  resource  from 
which  the  wants  of  life  may  be  supplied.  "^"^ 

In  the  discussion  of  this  subject,  it  is  first  necessary  to  remark 
that  a  wife  has  an  interest  in  her  husband's  capacity  to  perform  labor 
as  a  means  of  support.  And  if  his  intoxication,  habitual  or  other- 
wise, so  impairs  or  destroys  bis  powers  and  faculties  as  to  incapaci- 
tate him  and  render  him  unable  to  labor,  or  results  in  accidents  or 
iujuries  which  produce  the  same  result,  then  the  wife  is  injured  in 
her  means  of  support,  so  as  to  be  able  to  maintain  an  action  under 
the  statute.'*'  And  in  such  action,  she  may  show,  as  bearing  on 
the  question  of  damages,  that  the  husband  was  unable  to  obtain 
employment,  in  consequence  of  habits  of  intoxication  caused  by 
defendant's  acts.'*^  So  where  a  drunken  man  commits  a  murder, 
and  is  convicted  and  sentenced  to  imprisonment  for  life,  the  wife 
may  recover  damages  from  the  dealer  who  sold  him  the  liquor.^'' 
The  same  principle  applies  if  the  husband,  without  being  incapaci- 
tated for  labor,  falls  into  such  idle  and  dissolute  habits  and  so  neglects 
his  opportunities  for  earning  money,  by  reason  of  his  addiction  to 
drink,  that  his  family,  having  no  other  resources,  become  objects  of 
public  charity.'* 

In  the  next  place,  a  married  woman  has  the  right  to  rely  upon 
being  supported  by  her  husband,  and  is  entitled  to  damages  from  the 
person  who  injures  her  in  her  means  of  support  by  the  sale  of  liquor 

Volans  V.  Owen.  74  N.  Y.  526,  80  Rep.  887;  EUhire  v.  Schuyler,  15  Nebr. 
Am.  Hep.  337.  561,  20  N.  W.  Rep.  29. 

»M  Schneider  v.  Hosier.  21  Ohio  St.  98.       »»  Roth  v.  Eppy.  80  111.  283. 
>»7  Schneider  v.  Hosier,  21  Ohio  St  98;  Beers  v.  Walhlzer.  43  Hun.  254. 

Yolans      Owen.  74  N.  Y.  526,  30  Am.  Jockers     Borgman,  29  Kant.  109, 

44  Am.  Rep.  625. 

(855) 


§  308 


LAW  OF  INTOXICATING  LIQUORS 


[Ch.  13 


to  ber  husband,  irrespective  of  his  conduct,  afl  regards  habits  of 
industry  or  idleness,  previous  to  such  sales.^^  Even  though,  for  many 
years,  he  has  been  an  habitual  drunkard  and  has  contributed  noth- 
ing to  her  support,  still  she  is  not  precluded  from  maintaining  her 
action.^^^  And  the  fact  that  the  wife  has  independent  means  of  her 
own,  or  is  able-bodied  and  can  earn  a  livelihood  for  herself,  will  not 
defeat  her  right  of  action  against  a  person  who  sells  liquor  to  her 
husband  which  causes  his  intoxication  and  death,  and  thus  deprives 
her  of  her  legal  supporter. But  of  course  if,  at  the  time  of  the 
husband's  death,  the  plaintiff  was  in  fact  supported  by  his  labor  and 
had  no  other  means  of  support,  evidence  of  the  fact  is  proper  and 
admissible.^^^  And  as  she  is  required  to  show  that,  during  the  period 
of  the  sales  complained  of,  she  was  deprived,  in  whole  or  in  part,  of 
the  support  of  her  husband,  evidence  that  she  was  supported  by  her- 
self and  by  the  county  is  material.'^ 

As  concerns  the  degree  in  which  the  resources  of  a  family  must  be 
reduced  before  it  can  be  said  that  the  wife  and  children  are  injured 
in  their  means  of  support,  it  is  to  be  observed  that  "support"  includes 
more  than  mere  board,  lodging,  and  clothing.  Although  the  bare 
necessaries  of  life  may  remain,  it  does  not  follow  that  the  means  of 
support  are  not  impaired.  Neither  beggary  nor  a  mere  subsistence 
is  the  point  at  which  the  right  of  action  begins.  It  is  true,  as 
remarked  by  the  court  in  Illinois,  that  the  law  was  not  intended  as 
a  means  of  speculation,  but  as  a  protection  against  injury  to  the  wife 
and  children  of  the  drunkard,  to  preserve  the  property  used  by  the 
family  from  destruction  or  injury,  and  to  protect  the  family  against 
immediate  or  probable  want  of  adequate  support ;  not  to  enable  the 
affluent,  or  those  well  provided  for,  to  sue  and  recover,  merely  because 
the  husband  and  father  becomes  intoxicated,  and,  while  in  that  con- 


i«  Woolheather  v.  Risley,  38  Iowa, 
486. 

"2  Rouse  V.  Melsheimer.  82  Mich.  172, 
46  N.  W.  Rep.  872. 

Hackett  v.  Smelsley,  77  111.  109.  But 
on  the  question  of  whether  or  to  what 
degree  a  woman  is  injured  in  her  means 
of  support,  by  reason  of  defendant's 
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sales  of  liquor  to  her  husband,  causing 
his  intoxication  and  death,  it  may  be 
shown  that  she  has  since  married  again. 
Sharpley  v.  Brown.  43  Hun.  374. 

i«  Mayers  v.  Smith.  121  111.  442.  13  N. 
E.  Rep.  216. 

J<5Fox  V.  Wunderlich,  64  Iowa,  187, 
20  N.  W.  Rep.  7. 
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dition,  loses  time,  negleota  his  business,  or  becomes  injured,  or  earns 
less  money,  and  hence  is  not  possessed  of  as  large  means  as  he 
otherwise  would  have  been.'**  But  it  is  equally  true  that  a  wife's 
right  of  support  is  not  limited  to  the  bare  necessaries  of  life,  but 
embraces  comforts  suitable  to  her  situation  and  her  husband's  condi- 
tion in  life.  "The  loss  of  those  comforts  which  are  suitable  to  her 
condition  in  life  is  as  much  an  injury  to  the  wife's  means  of  support 
as  the  loss  of  the  necessaries  of  existence." 

In  an  action  of  this  character,  the  plaintiff's  husband  may  prop- 
erly be  permitted  to  state  about  how  much  he  bad  paid  the  defend- 
ant for  liquors  during  the  time  for  which  damages  are  sought  to  be 
recovered,  as  a  fact  tending  to  show  the  injury  the  wife  has  received 
in  her  means  of  support.'^  And  the  wife  may  testify  as  to  the 
amount  per  week  necessary  to  support  the  family  comfortably;  for 
while  such  evidence  would  not  be  competent  as  establishing  the  meas- 
ure of  damages,  yet  it  would  be  competent  as  tending  to  inform  the 
jury  as  to  the  value  of  the  means  of  support  Of  which  the  plaintiff 
had  been  deprived.** 

Finally,  it  is  proper  to  add  that  althoup:h  actions  for  injuries  to 
the  means  of  support  are  most  usually  brought  by  the  wives  of  drunk- 
ards, such  right  of  action  is  by  no  means  confined  to  such  persons, 
but  extends  to  all  who  come  within  the  conditions  of  the  statute. 
Minor  children,  for  instance,  dependent  upon  their  parent,  are  dearly 
entitled  to  maintain  a  suit  for  "this  cause.  And  it  is  held  that  a 
husband  may  maintain  an  action  for  injury  to  his  means  of  sup. 
port  by  the  loss  of  his  wife's  services  caused  by  her  intoxication."* 
So  also,  where  the  employes  of  railroad  contractors  become  intoxi- 
cated with  liquor  furnished  by  defendants,  so  as  to  be  unable  to 
work  and  so  as  to  interfere  with  the  labor  of  their  fellow-servants,  it 
is  said  that  the  employers  are  injured  in  respect  to  their  means  of 

J<«Confrey  v.  Stark,  78  lU.  187.  Ward  v.  Thompson.  48  Iowa,  588; 

J^McMahon  v.  Sankey.  (111.  Sup.)  24    Horn  v.  Smith.  77  DL  881. 
N.  E.  Hep,  1027;  Hackett  v.  Smelsley.       i«  Warrick  v.  Rounds.  17  Nebr.  411.22 
77  III.  109;  Thill  v.  Polman,  70  Iowa.  688.    N.  W.  Rep.  785. 

41  N.  W.  Rep.  385.  »»Moran  v.  Goodwin.  180  Mass.  158, 

89  Am.  Rep.  448. 
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support,  and  are  entitled  to  recover  damages.^^  And  many  other 
cases  might  be  supposed  in  which  third  persons  would  be  thus  damni- 
fied. 

§  809.   Disgrace  and  Mental  Suffering. 

As  the  civil  damage  laws,  in  general,  give  redress  only  for  injuries 
to  the  person,  property,  or  means  of  support,  the  courts  are  compelled 
to  hold  that  actions  cannot  be  sustained  except  upon  a  showing  of 
some  one  of  these  injuries.  Mortification,  sorrow,  anxiety^  shame, 
mental  suffering,  disgrace,  loss  of  society  or  companionship, — these, 
poignant  or  severe  as  they  may  be,  do  not  constitute  a  principal  cause 
of  action  under  these  statutes,  and  for  these  alone  no  damages  are 
recoverable.^"  But  if  a  cause  of  action  falling  within  the  statute  has 
been  established,  and  substantial  ground  shown  for  the  recovery  of 
compensatory  damages,  then  the  mental  sufferings  of  the  plaintiff, 
resulting  from  or  connected  with  the  principal  cause  of  action,  may 
properly  be  taken  into  account  as  a  ground  for  the  award  of  exem- 
plary damages.^  Indisputably  this  is  the  rule  where  the  statute  itself 
allows  for  the  recovery  of  punitive  damages.  Thus,  under  such  a  stat- 
ute, it  is  held  that  a  wife,  as  plaintiff,  may  show  that  she  has  been 
excluded  from  society  on  account  of  her  husband's  intemperate  habits, 
and  may  give  evidence  of  her  mental  sufferings  generally  caused  by 
his  drunkenness.^  And  it  is  clear  also  that  the  plaintiff  can  recover 
for  her  mental  suffering  resiUting  frQm  being  beaten  by  her  intoxicated 
husband,  being  repeatedly  thrust  violently  out  of  doors  by  him,  and 
compelled  to  stay  out  all  night,  as  these  things  constitute  injuries  to 
her  person  within  the  statute.^^  In  a  case  of  this  character,  the 
supreme  court  of  Wisconsin,  after  noticing  the  general  rule  as  stated 
at  the  beginning  of  this  section,  remarked :  "But  in  this  case  we  have 
that  physical  injury  and  suffering,  namely,  the  turning  the  wife  out 

"iDuroy  v.  Blinn.  11  Ohio  St.  831.  v.  Jugenheimer,  56  Iowa,  11,  8  N.  W. 

»2Mulford  V.  Clewell,  21  Ohio  St.  191;  Rep.  678;  Clinton  v.  Laning„  61  Mich. 

Koerner  v.  Oberly.  56  Ind.  284,  26  Am.  855.  28  N.  W.  Rep.  125;  Johnson  v. 

Rep.  84;  Brantigam  v.  While.  78  111.  561;  Schultz,  74  Mich.  76.  41  N.  W.  Rep.  865. 

Freese  v.  Tripp,  70  111.  496;  Flynn  v.  ««Pegram  v.  Stortz.  31  W.  Va.  220,  6 

Vogarty,  106  111.  263;  Kearney  v.  Fitz-  S.  E.  Hep.  485. 

gerald,  48  Iowa,  580;  Jackson  v.  Noble,  ^^Friend  v.  Dunks.  87  Mich.  25. 

64  Iowa.  641,  7  N.  W.  Rep.  88;  Welch  «»Ward  v.  Thompson.  48  Iowa.  688. 
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of  doors  and  keeping  her  there  some  hours,  which  suffices  to  sustain 
the  action ;  and  where  the  action  is  so  sustainable,  then  we  under- 
stand that  compensation  for  injury  to  the  feelings  of  the  plaintiff,  and 
for  the  indignity  suffered  by  reason  of  the  principal  act  complained 
of  and  as  a  part  of  that  act,  constitute  a  portion  of  the  actual  dam- 
ages in  the  action  which  the  plaintiff  is  entitled  to  recover.  If  a 
stranger,  and  not  the  husband,  had  been  guilty  of  the  act  of  turning 
the  plaintiff  out  of  doors  and  keeping  her  out,  such  compensation 
would  have  been  recoverable  as  part  of  the  actual  damages;  and  it 
was  the  intention  of  the  statute,  no  doubt,  to  give  the  same  or  an 
equivalent  remedy  against  the  person  who  sold  the  liquors,  and  by 
whose  fault,  in  the  statutory  point  of  view,  the  injuries  were 
caused."*** 

§  310.   Death  of  Husband  as  Oround  of  Actioii. 

It  has  been  held  that,  in  an  action  under  the  civil  damage  laws, 
no  damages  can  be  awarded  to  the  plaintiff  for  injury  to  her  means 
of  support  by  reason  of  the  death  of  her  husband  caused  by  his  intox- 
ication, the  consequence  of  the  defendant's  furnishing  him  with  liq- 
uor.'*^ But  this  doctrine,  though  supported  by  the  decisions  of  sev- 
eral eminent  courts,  cannot  be  regarded  as  in  accordance  either  with 
the  weight  of  authority  or  the  best  legal  reasoning.  The  statute 
gives  an  action  for  injury  to  the  plaintiff's  means  of  support.  The 
husband's  capacity  to  labor  and  to  earn  a  living  is  the  means  to  which 
the  wife  is  legally  entitled  to  look  for  her  support.  Death  deprives 
him  of  this  capacity.  If,  then,  his  death  was  a  consequence  of  his 
intoxication,  it  seems  too  plain  for  argument  that  the  person  who 
caused  the  intoxication  has  inflicted  an  injury  upon  the  wife's  means 
of  support.  And  if  this  is  true,  it  cannot  be  denied  that  she  is 
entitled  to  recover  damages,  not  indeed  for  the  death,  but  for  the 
consequent  injury  to  her  means  of  support.  And  the  majority  of  the 
decisions  are  to  the  effect  that  if  these  elements  are  present, — the 

^  Peterson     Enoblo.  85  Wis.  80.         ner  v.  Myers,  85  Ohio  St  85,  85  Am. 

^  Pegram  v.  Stortz.  81  W.  Va.  220.  6  Rep.  508;  Barrett  v.  Dolan,  180  Mass. 
&  £.  Rep.  485;  Davis  v.  Justice.  81  866.  89  Am.  Rep.  456;  Harrington  v. 
Ohio  St  359.  27  Am.  Rep.  514:  Kirch-    McKiUop,  182  Mass.  667. 
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furnishing  of  liquor  by  the  defendant,  the  intoxication  of  the  husband, 
and  the  latter's  death  in  consequence  of  such  intoxication, — ^tbe  widow 
may  maintain  an  action  for  injury  to  her  means  of  support  and 
recover  damages  therefor. ^'^  As  observed  by  the  court  in  New  York : 
*'If  the  injury  which  had  resulted  to  the  deceased  in  consequence 
of  his  intoxication  had  disabled  him  for  life,  or  to  such  an  extent  as 
to  incapacitate  him  for  labor  and  for  earning  a  support  for  his  fam* 
ily,  it  would  no  doubt  be  embraced  within  the  meaning  and  intent  of 
the  statute.  That  death  ensued  in  consequence  thereof,  furnishes 
much  stronger  ground  for  a  claim  for  a  loss  of  means  of  support ; 
and  a  different  rule  in  the  latter  case  would  make  provision  for  the 
lesser  and  temporary  injury,  while  that  which  was  greatest  and  most 
serious  would  be  without  any  remedy  or  means  of  redress.  Such 
could  not  have  been  the  intention  of  the  law-makers,  and  the  statute 
was  designed  to  embrace  and  most  manifestly  cover  and  include  all 
injuries  produced  by  the  intoxication,  and  which  legitimately  result 
from  the  same.  If  it  is  an  injury  which  can  be  repaired  by  dam- 
ages, as  that  arising  from  a  temporary  disability,  or  one  where  death 
pomes  as  a  natural  and  legitimate  consequence  of  the  intoxication,  a 
case  is  made  out  within  the  statute  which  entitles  the  injured  party 
to  recover  such  damages."  But  the  considerations  which  have 
chiefly  hindered  some  of  the  courts  from  reaching  right  conclusions 
on  this  subject  are,  that  the  common  law  did  not  recognize  the  death 
of  a  human  being  as  an  actionable  injury,  whatever  interest  in  his 
life  the  plaintiff  may  have  had,  and  that,  by  way  of  innovation  on 
the  common  law,  the  statutes  modelled  on  Lord  Campbell's  Act  have 
provided  a  remedy  for  death  caused  by  negligence  or  wrongful  act, 
which  remedy  must  be  regarded  as  exclusive.  But  there  are  two 
answers  to  this  position :  The  first  is,  that  if  the  civil  damage  law  can 

168  Mead  v.  Stratton,  87  N.  Y.  493,  41  ford.  94  111.  357,  84  Am.  Rep.  236;  Flynn 
Am.  Rep.  886,  (explaining  and  limiting  v.  Fogarty,  106  111.  263;Rafferty  v. Buck- 
Hayes  v.  Phelan,  4  Hun,  783,  and  Brook-  man,  46  Iowa,  195;  Brockway  v.  Fatter- 
mire  V.  Monaghan,  15  Hun.  16;)McCar-  son,  72  Mich.  122,  40  N.  W.  Rep.  192; 
ty  V.  Wells.  61  Hun,  171,  4  N.  Y.  Supp.  Roose  v.  Perkins,  9  Nebr.  304.  2  N.  W. 
672;  Davis  v.  Standish.  26  Hun,  608;  Rep.  715.  31  Am.  Rep.  409. 
Emory  v.  Addis.  71  111.  273;  Hackett  v.  ^  Mead  v.  Stratton,  87  N.  Y.  493,  41 
Smelsley.  77  111.  109;  Schroder  v.  Craw-  Am.  Rep.  386. 
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be  80  oonstraed,  without  violence  to  its  terms,  as  to  admit  of  redress 
for  a  confessedly  grave  and  serions  injary,  it  would  be  a  gross  fail- 
ure of  justice  to  limit  its  application  to  less  important  injuries,  merely 
because  the  graver  wrong  was  not  provided  for  by  that  very  frafipnent- 
ary  and  incomplete  system  known  as  the  common  law.  The  second 
answer  is  presented  in  the  following  language  by  the  court  in  Illinois, 
used  with  reference  to  the  statute  giving  an  action  for  death  caused 
by  wrongful  act :  ''That  statute  gives  an  action  only  where  the  wrong- 
ful act  causing  the  death  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof.  In  this  case,  had  not  death  ensued,  S., 
the  deceased  husband,  could  not  have  maintained  an  action  against 
defendants  for  selling  him  the  liquor  which,  as  alleged,  produced  the 
intoxication  whereby  he  came  to  his  death."** 

§  811.   IntozicatiGii  as  Cause  of  Death. 

If  the  plaintiff,  in  an  action  under  the  civil  damage  laws,  is  to 
recover  for  injuries  to  the  means  of  support  resulting  from  the  death 
of  the  intoxicated  person,  it  is  clear  that  the  intoxication  must  have 
been  the  cause  of  the  death.  But  it  is  not  necessary  that  it  should 
have  been  the  immediate  cause.  That  could  happen  only  in  case  the 
liquor  acted  as  a  poison  and  killed  the  man.  It  is  sufficient  if  the 
intoxication  was  the  proximate  cause  of  death.***  It  will  be  remem- 
bered that  "the  proximate  cause  is  the  efficient  cause,  the  one  that 
necessarily  sets  the  other  causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  superior  or  controlling  agency 
are  not  the  proximate  causes  and  the  responsible  ones,  though  they 
may  be  nearer  in  time  to  the  result.  It  is  only  when  the  causes  are 
independent  of  each  other  that  the  nearest  is,  of  course,  to  be  charged 
with  the  disaster.  The  proximate  cause  is  the  dominant  cause,  not 
the  one  which  is  incidental  to  that  cause,  its  mere  instrument,  though 
the  latter  may  be  nearest  in  place  and  time  to  the  loss."**'   In  ap- 

Hackeil  v.  Smelsley.  77  111.  109.         McClay  v.  Worrall.  18  Nebr.  44.  24  N. 
Han  V.  Diiddleson.  20  111.  App.    W.  Rep.  429;  Sellars  v.  Foster.  27  Nebr. 
618;  Davis  v.  Standish,  26  Hun,  608;    118,  42  N.  W.  Rep.  907. 

iEtna  Fire  Ins.  Co.  v.  Boon.  95  U. 
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plication  to  onr  immediate  subject,  we  find  a  very  clear  and  correct 
exposition  of  this  rule  in  an  instruction  given  at  a  trial  in  one  of  the 
inferior  courts  of  New  York,  and  approved  on  appeal.  It  is  as  follows : 
"If  the  proof  in  any  case  under  this  law  shows  that  the  intoxication 
was  to  such  an  extent  as  to  deprive  the  man  of  the  normal  use  of  his 
faculties,  either  physical  or  mental,  so  that  he  is  rendered  incapable 
of  caring  for  himself  and  of  protecting  himself  from  the  results  of 
accidents  or  circumstances  to  which  he  is  subjected,  and  by  reason 
of  such  deprivation  of  his  natural  powers  of  body  or  mind  his  death 
is  produced  by  his  inability  to  protect  or  defend  himself  against  cir- 
cumstances which  threaten  his  life,  it  may  be  said  in  those  cases,  in 
general  terms,  that  such  intoxication  is  the  proximate  and  direct 
cause  of  death.  It  is  not  necessary  that  the  death,  or  the  circum- 
stances which  immediately  led  to  or  produced  it,  should  have  been 
within  the  contemplation  of  the  person  who  sold  the  liquor.  It  is 
only  necessary  that  the  liquor  sold  or  furnished  should  have  pro- 
duced, either  in  whole  or  in  part,  a  state  of  intoxication,  and  that 
that  state  of  intoxication  should  have  been  the  direct  and  proximate 
cause  of  death,  whether  the  circumstances  under  which  the  death 
occurred  were  within  the  possible  or  impossible  contemplation  of  the 
party  who  sold  or  furnished  the  liquor."'^ 

In  accordance  with  this  principle,  it  is  held  that  if  a  man  who  is 
so  drunk  as  to  be  unconscious  of  his  movements,  or  unable  to  con- 
trol them,  wanders  upon  a  railroad  track  and  is  run  over  and  killed 
by  a  train,  the  intoxication  is  the  cause  of  his  death  and  the  widow 
may  recover  damages  against  the  liquor-seller.'^  So  if  a  man  in 
that  condition  loses  his  way  in  returning  to  his  home,  and  is  frozen 
to  death,  the  result  is  not  too  remotely  connected  with  the  defend- 
ant's act  in  furnishing  him  liquor  to  sustain  an  action.^^    The  same 


8.  130;  Milwaukee  R.  Co.  v.  Kellogg,  94 
U.  8.  474. 

J«3  Davis  V.  Standish.  26  Hun.  608. 

»M  People  V.  Brumback.  24  111.  App. 
601;  Schroder  v.  Crawford,  94  111.  857. 
84  Am.  Rep.  286;  Sellers  v.  Foster.  27 
Nebr.  118,  42  N.  W.  Rep.  907.  The  case 
of  Collier  v.  Early.  54  Ind.  559.  which 


held  a  contrary  doctrine,  was  criticised, 
if  not  explicitly  overruled,  in  a  later 
decision  in  the  same  state.  Dunlap  v. 
Wagner.  85  Ind.  629.  44  Am.  Rep.  42. 

i<»Curran  v.  Percival,  21  Nebr.  434. 
82  N.  W  Rep.  218.  See.  also.  Scott  v. 
Chope.  (Nebr.)  49  N.  W.  Rep.  940. 
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rale  holds  where  a  man,  too  much  intoxicated  to  save  himself,  is 
thrown  from  a  boat  into  a  lake  and  is  drowned.^^  So  where  a  drunken 
man  lost  his  way,  drove  into  a  stream,  and  was  drowned,  it  was  held 
that  if  he  lost  his  way  beoaase  of  the  intoxication,  bat  afterwards 
became  sober,  and,  in  an  effort  to  regain  the  road,  drove  over  the 
bank  to  his  death,  still  the  drowning  was  caused  by  the  intoxication.^^ 
So  also,  if  a  man  becomes  involved  in  a  fight  with  an  intoxicated 
person  and  is  killed,  the  widow  may  maintain  an  action  against  the 
saloon-keeper  who  famished  the  slayer  with  liqaor.*"  So  where  sev- 
eral persons  become  intoxicated  and  engage  in  an  affray,  in  which 
one  of  them  is  killed,  his  widow  is  entitled  to  damages  from  the  liq- 
aor-seller.^®  Bat  where  the  intoxicated  man,  in  consequence  of 
abusive  language  used  by  him,  is  assaulted  and  killed  by  a  third  per- 
son, there  is  no  liability  to  the  wife  for  the  death ;  because,  in  such 
a  case,  it  cannot  be  presumed  that  the  deceased,  if  sober,  might  not 
have  given  the  same  provocation.^^  In  further  illustration  of  the 
general  principle,  we  may  cite  a  case  in  New  Tork,  wherein  it  appeared 
that  plaintiff's  husband  drank  liquor  at  defendant's  hotel  and  became 
so  much  intoxicated  that  he  had  to  be  helped  into  his  buggy  when 
he  started  for  home,  and  he  was  found  dead,  with  his  leg  caught 
under  the  foot-bar  of  the  buggy,  and  his  head  hanging  over  between 
the  body  of  the  buggy  and  the  wheel,  so  that  it  had  been  beaten  by 
the  wheel.  It  was  held  that  these  facts  sufficiently  established  that 
the  intoxication  was  the  proximate  cause  of  the  death. Again,  a 
suicide  may  be  deemed  attributable  to  defendant's  sale  of  liquors, 
within  the  civil  damage  law.^^  Where  the  father  of  the  minor  plain- 
tiff, while  intoxicated  by  liquor  sold  to  him  by  the  defendant,  mur- 


w  Davis  V.  Slnndish.  26  Hun.  606. 

Kerkow  v.  Bauer.  15  Nebr.  150.  18 
N.  W.  Rep.  27. 

Brock  way  v.  Patterson .  72  Mich. 
122.  40  N.  W.  Hep.  192;  Scott  v.  Chope, 
(Nebr.)  49  N.  W.  Rep.  940.  The  case  of 
Belding  v.  Johnson,  (Ga.)  12  8.  E.  Rep. 
804,  per  contra,  was  not  ruled  under  a 
civil  damage  law.  but  under  a  statute 
allowing  a  recovery  for  death  caused  by 
crime  or  ''criminal  or  other  negU* 
gence. " 


i«  Jackson  v.  Brookins,  5  Hun.  580. 
no  Shugart  t.  Egan.  88  HI.  56,  25  Am. 
Rep.  859. 

"1  Mead  v.  Stratton.  87  N.  Y.  498,  41 
Am.  Rep.  886.  8omewhat  similar  cases 
in  Indiana.  (Krach  Heilman.  68  Ind. 
517;  Backes  Dant.  55  Ind.  181.)  where- 
in an  opposite  conclusion  was  reached, 
were  criticised  and  practically  over- 
ruled in  Dunlap  v.  Wagner.  85  Ind.  529. 
44  Am.  Rep.  42. 

i7<  BlaU  T.  Rohrback.  42  Hun.  402. 
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dered  the  plaintiff's  mother  and  committed  suicide,  and  the  plaintiff 
was  dependent  on  his  father  for  support,  it  was  held  that  the  defend- 
ant was  liable;  as  it  is  not  necessary  to  show  that  the  act  of  the 
intoxicated  person  was  the  natural,  reasonable,  or  probable  conse* 
quence  of  his  intoxication,  if  in  fact  it  was  caused  thereby. But 
if  the  death  of  a  party  who  receives  an  injury  while  intoxicated 
can  be  traced  as  the  natural  and  probable  result  of  any  new  or  inter- 
vening cause,  such  as  reckless  exposure  of  himself,  or  amputation  of 
the  wounded  limb  where  amputation  was  not  necessary,  the  liquor- 
seller  will  not  be  responsible  to  the  man's  wife  for  his  death.^'^ 

§  812.   Proximate  and  Remote  Causes  of  Injury. 

In  the  case  of  injuries  other  than  the  death  of  the  intoxicated  per- 
son, the  same  rule  applies  which  we  have  considered  in  the  preced- 
ing section;  that  is,  in  order  to  found  an  action,  the  intoxication 
must  have  been  the  proximate,  and  not  the  remote,  cause  of  the 
injury  complained  of.  For  example,  if  a  man  who  is  so  much  intoxi- 
cated as  to  be  unable  to  control  a  team,  is  driving  with  his  wife, 
and,  by  his  mismanagement  of  the  horses,  brings  about  an  accident, 
so  that  they  both  sustain  injuries,  the  wife  has  a  right  of  action 
against  the  person  who  sold  or  furnished  the  liquor.  So  also,  an 
action  may  be  maintained  by  a  third  person  who  is  wounded  by  the 
discharge  of  a  pistol  flourished  by  a  drunken  man  on  a  train.  And 
where  two  intoxicated  men  engage  in  a  scuffle,  and  one  of  them  has 
his  leg  broken,  bis  wife,  who  is  dependent  on  his  labor  for  her  sup- 
port, may  recover  damages  from  the  vendor  of  the  liquor.  And  the 
liability  of  the  defendant,  in  actions  under  these  statutes,  is  not 
confined  to  cases  of  injury  resulting  from  drunkenness,  immediately 
and  during  its  continuance,  but  extends  as  well  to  cases  where  the 
injury  results  from  insanity,  sickness,  or  disability  induced  by  the 

Neu  V.  McKechnie,  »5  N.  Y.  682.  N.  E.  Rep.  598;  Dunlap  v.  Wagner,  85 

47  Am.  Rep.  89.  Ind.  529,  44  Am.  Rep.  42. 

"4  Schmidt  v.  Mitchell,  84  111.  195,  25  i^e  Kin^  v.  Haley.  86  111.  106,  29  Am. 

Am.  Rep.  446.  Rep.  14. 

Mulcahy  v.  Givens,  115  Ind.  286.  17  "7  Thomas  v.  Danaby,  74  Mich.  398, 

41  N.  W.  Rep.  1088. 
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intoxication.^^  Bat  on  the  other  hand,  if  A. 'a  bar-tender  sells  liquor 
to  B.,  and,  an  altercation  arising,  the  bar- tender  throws  a  glass  at 

B.  which  misses  him  and  injures  C,  the  injary  is  not  the  proximate 
consequence  of  A.'s  act  in  selling  the  liquor,  and  he  is  not  liable  to 

C.  in  damages. So  again,  a  wife  cannot  maintain  an  action  for 
damages  received  by  her  by  falling  on  a  slippery  sidewalk  while  follow* 
ing  her  intoxicated  husband  to  see  where  he  obtained  liquor,  because 
her  fall  was  not  the  natural  and  proximate  consequence  of  the  hus- 
band's intoxication,  although,  but  for  that,  she  might  not  have 
incurred  the  danger. 


§  313.   Caring  for  Intoxicated  Person. 

In  some  of  the  states,  the  statutes  make  the  seller  of  intoxicating 
liquors  liable  to  pay  a  reasonable  compensation  to  any  person  who 
may  take  charge  of  and  provide  for  the  intoxicated  person,  and  a 
stated  sum  per  day,  in  addition  thereto,  for  every  day  such  person 
shall  be  kept  in  consequence  of  such  intoxication.  Under  these  laws 
it  is  held  that  one  may  recover  such  compensation  for  taking  care  of 
the  victim  while  the  latter  is  unable  to  take  care  of  himself,  owing  to 
the  breaking  of  his  leg  during  and  in  consequence  of  the  intoxication.^^^ 
But  a  physician  who  treats  professionally  a  person  who  is  injured 
while  intoxicated  does  not  "take  charge  of  and  provide  for"  such 
person,  within  the  meaning  of  the  statute  in  that  behalf.'^ 

§  314.   Sale  after  Notice  not  to  SelL 

The  laws  in  force  in  several  of  the  states  provide  that  the  husband, 
wife,  parent,  child,  or  other  relative  of  a  person  who  is  in  the  habit 
of  drinking  to  excess  may  give  notice  to  liquor-sellers  not  to  furnish 
him  with  liquor,  and  that,  if  the  prohibition  of  the  notice  is  violated, 
an  action  for  damages  may  be  maintained.    A  statute  of  this  char- 
t's Mulford  V.  Clewell,  21  Ohio  8t  Branoan  v.  Adams,  76  111.  881. 
101.                                                     ^  Sansom  v.  Greenough,  65  Iowa,  127, 
1^  Lueken  v.  People.  8  111.  App.  875.     7  N.  W.  Rep.  482. 
Johnson  v.  Drummond,  18111.  App. 

G41. 
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aoter  is  not  repealed  by  a  later  statute  which  makes  the  same  act  of 
the  liqaor-dealer  a  misdemeanor;  the  two  laws  are  not  inconsistent 
and  may  well  stand  together.^  The  notice  provided  for  mast  be 
served  on  the  defendant  while  he  is  engaged  in  the  sale  of  liqaors 
for  himself  or  for  another  as  a  business;  and  it  is  essential  that,  at 
the  time  the  seller  is  served  with  notice,  the  person  named  in  the 
notice  should  be  in  the  habit  of  drinking  to  intoxication.'**  The 
notice,  however,  need  not  disclose  the  plaintiff's  relationship  to  the 
one  concerning  whom  it  is  given,  but,  if  it  does  not,  it  must  be^ shown 
that  defendant  knew  that  it  was  given  by  one  of  the  persons  named 
in  the  statute,  and  it  is  not  suflScient  that  he  had  reasonable  cause 
to  believe  that  such  was  the  case.'"  No  great  strictness  is  observed 
in  regard  to  the  form  and  contents  of  the  notice.  It  need  not  follow 
the  language  of  the  statute,  provided  it  gives  all  the  necessary  informa- 
tion and  expresses  the  prohibition  in  intelligible  terms.  A  notice  by 
a  wife  to  a  liquor-seller  as  follows :  ''My  husband  has  been  in  the 
habit  of  getting  liquor  here  and  coming  home  drunk.  I  don't  want 
yon  to  give  him  any  more  drink,"  is  a  suflScient  compliance  with  the 
statute.'*  80  also  is  a  notice  worded,  ''I  hereby  warn  you  not  to  har- 
bor my  husband,  nor  sell  him  any  more  liquor  or  beer,  after  this  date, 
or  I  will  put  you  to  trouble.""'  And  even  where  the  notice  was 
merely  "I  forbid  you  selling  or  delivering  liquor  to  I.  N.  Taylor,"  it  was 
held  to  be  sufficient.'*  If  the  statute  does  not  prescribe  the  mode  of 
service  of  the  notice,  except  that  it  shall  be  through  a  peace  officer, 
it  is  not  sufficient  to  read  the  notice  to  the  liquor-dealer,  but  the  orig- 
inal  or  a  copy  must  be  delivered  to  him.'*  In  Massachusetts,  under 
the  wording  of  the  statute,  it  is  held  that  upon  a  declaration  contain- 
ing four  counts,  two  of  which  allege  the  sale  of  liquor  to  a  person  hav- 
ing the  habit  of  drinking  to  excess,  after  having  been  notified  not  to 


M»  SUte  V.  Cooper,  114  Ind.  12.  16  N. 
E.  Rep.  R18. 

Pegram  v.  Stortz,  81  W.  Va.  220,  6 
8.  K  Rep.  485. 

»  Sackett  Ruder.  (Mass.)  25  N.  £. 
Rep.  786. 

^  Kennedy  y.  i?aunder8,  142  Mass.  9, 
6  N.  E.  Rep.  734. 
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make  such  sale,  and  the  other  two  ooants  of  which  allege  the  permit- 
ting such  person  to  loiter  on  the  premises,  the  plaintiff  may  recover 
separate  damages  under  each  comit,  although  only  one  notice  has 
been  given.**^ 

Pabt  Y.   Dbfersbs  to  Action. 

§  316.   Defenses  in  GtoneraL 

Actions  under  the  civil  damage  laws  may  be  defended  on  the  ground 
of  the  absence  of  any  of  the  statutory  elements  of  a  right  of  action; 
as,  that  the  defendant  did  not  furnish  the  liquor,  that  there  was  no 
intoxication,  that  the  injuries  complained  of  were  not  caused  by  the 
intoxication,  that  the  plaintiff  is  not  entitled  to  sue,  that  the  plain- 
tiff has  not  been  injured  in  any  manner  recognized  by  the  statute, 
etc.  But  it  is  not  a  ground  of  defense,  nor  of  lessening  or  appor- 
tioning the  damages,  that  the  intoxication  was  produced,  or  the  injury 
caused,  in  part  by  the  acts  of  others  than  the  defendant.^^  On  the 
other  band,  since  the  injury  must  have  occurred  ''inconsequence  of" 
the  intoxication,  the  defendant  may  show  that  the  drinker  had  in  fact 
recovered  from  the  effects  of  his  intoxication  before  committing  the 
wrong  complained  of.  But  it  would  not  be  enough  to  show  that  there 
was  time  for  him  to  have  so  recovered  in  the  interval.^  When  the 
action  is  upon  a  statute  imposing  a  penalty  for  selling  liquor  to  a 
minor,  it  is  no  defense  that  the  vendor,  at  the  time  of  the  sale,  had 
reason  to  believe  and  did  believe  that  the  purchaser  was  an  adult,  if 
the  statute  does  not  provide  that  the  selling  must  be  knowingly  done 
in  order  to  create  a  liability.'**  In  an  action  against  the  surety  on  a 
liquor-dealer*s  bond,  it  is  no  defense  that  the  surety  had  removed 
from  the  corporate  limits,  and  that  the  county  treasurer  had  notified 
tbe  principal  to  file  a  new  bond  and  to  close  his  saloon  until  he  had 
done  80.'^ 

»-*o  Kennedy  v.  Saunders.  142  Mast.  9,  »McGuirev.  Glass,  (Tex.  App.)  15  & 
6  N.  E.  Hep.  734.  W.  Rep.  127. 

i»>  Steele  v.  Thompson.  42  Mich.  594,  »« V^right  v.  Treat,  88  Mich.  110,  47 
4  N.  W.  Rep.  586;  supra,  %  299.  N.  W.  Rep.  248. 

King  V.  Haley.  86  IlL  106,  29  Am. 
Hep.  14. 
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§  316.   Liicense  is  no  Protection. 

It  is  no  defense  to  an  action  under  the  civil  damage  laws  that  the 
defendant  bad  been  duly  licensed  to  sell  intoxicating  liquors.  In 
some  states,  as  we  bave  seen,  tbe  sale  must  bave  been  illegal  in 
order  to  found  an  action  under  these  laws.  But  a  license  does  not 
legalize  all  sales.  If  the  sale  was  made  to  a  minor,  to  an  inebriate, 
to  a  person  already  intoxicated,  or  after  notice  not  to  sell,  tbe  civil 
liability  attaches  notwithstanding  tbe  license.  In  other  states,  the 
civil  damage  laws  take  no  account  of  the  legality  or  illegality  of  the 
sale.  And  here,  of  course,  the  question  of  a  license  is  entirely  imma- 
terial.^  It  has  been  attempted,  in  some  cases,  on  the  ground  of 
estoppel,  to  defeat  a  wife's  right  of  recovery  under  these  statutes  by 
showing  that  she  had  signed  the  defendant's  petition  for  a  liquor 
license.  But  this  contention  has  not  been  regarded  with  favor  by 
the  courts.  It  is  held  that,  by  signing  the  petition,  she  did  not  con- 
sent that  the  party  obtaining  the  license  should  sell  intoxicants 
unlawfully  or  in  violation  of  the  statute,  and  consequently  it  does  not 
bar  her  action;  nor  would  it  be  competent  evidence  in  mitigation  of 
damages.^ 

§  317.    Contributing  Act  or  Negligence  of  Plaintiff. 

A  wife  cannot  recover  damages  from  tbe  seller  of  liquor,  for 
injuries  committed  by  her  husband  upon  herself  or  her  property, 
while  he  was  intoxicated,  if  she  consented  or  contributed  to  his 
intoxication,  by  purchasing  liquor  for  him,  or  drinking  with  him,  or 
neglecting  such  steps  as  she  might  have  taken  to  prevent  his  intoxica- 
tion.'^ Thus,  where  a  wife  knows  that  her  husband  has  purchased 
a  jug  of  whisky  and  is  drinking  immoderately,  and  has  it  in  her 
power  to  prevent  him  from  drinking  in  such  quantity  as  to  injure 

JWRoose  V.  Perkins,  9  Nebr.  804,  2  N.  Kearney  v.  Fitzgerald.  Id.  580;  Elliott 

W.  Rep.  715,  31  Am.  Rep.  409;  Jones  v.  v.  Barry,  34  Hun,  129;  Rosecrants  v. 

Bates,  26  Nebr.  693,  42  N.  W.  Rep.  751.  Shoemaker,  60  Mich.  4.  26  N.  W.  Rep. 

i9«Jocker8  v.  Borgman.  29  Kans.  109,  794;  McDonald  v.  Casey,  (Mich.)  47  N. 

44  Am.  Rep.  625.  W.  Rep.  1104. 

w  Engleken  v.  Hilger,  43  Iowa,  563; 
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him,  as  by  breaking  the  jug  or  pouring  out  its  contents,  and  is  not 
deterred  by  fear  from  doing  so,  but  permits  bim  to  use  it  in  great 
excess,  from  wbich  bis  death  ensues,  she  must  be  considered  as  a 
willing  party  to  his  conduct  and  instrumental  in  bringing  the  loss 
upon  herself.'^  But  the  fact  that  the  plaintiff  bought  liquor  and 
took  it  home  to  her  husband  will  not  defeat  her  right  of  action,  if 
she  did  it  merely  as  a  means  of  keeping  him  at  home  and  prevent- 
ing him  from  coming  to  worse  harm  by  squandering  his  money  and 
time  in  the  saloons.^  And  the  fact  that  she  has  upon  other  occa- 
sions authorized  the  sale  of  liquor  to  her  husband  will  not  prevent 
her  recovery  of  damages  for  a  particular  sale,  if  she  did  not  assent 
to  that ;  and  ber  giving  him  money  to  procure  liquor  does  not  show 
that  she  contributed  to  his  intoxication,  in  the  absence  of  proof  that  he 
obtained  the  liquor  by  means  of  such  money.*^  Where  it  appears 
that  the  husband,  when  sober,  was  in  the  habit  of  giving  his  wages 
to  his  wife,  and  that  she  sometimes  let  him  have  the  money  when 
he  was  drunk,  the  question  of  whether  she  voluntarily  contributed  to 
the  injury  is  one  of  fact  for  the  jury.'^^  And  the  fact  that  plaintiff 
had  given  defendant  a  written  order  to  let  her  husband  have  liquor, 
will  not  prevent  a  recovery,  where  the  husband  procured  the  order 
by  threats  of  desertion  and  refusal  to  let  her  have  money,  and 
these  facts  were  known  to  the  defendant.^  And  in  one  case, 
when  the  wife  had  forbidden  the  sale  of  liquor  to  her  husband,  and 
subsequently,  in  his  presence,  gave  permission  for  the  seller  to  sup- 
ply him  with  all  he  wanted,  it  was  held  that  the  seller  should  have 
inferred  that  she  acted  under  coercion  in  giving  the  permission,  and 
that  he  was  not  thereby  exempted  from  liability.^  The  fact  that 
the  wife  accompanied  her  husband  to  various  places  and  gather- 
ings, and  drank  liquors  with  him,  and  that  the  husband  kept  liquors 
in  his  house,  and  drank  the  same  at  home,  with  the  wife's  knowledge 
and  approval,  and  that  all  of  such  drinking,  on  the  part  of  the  bus- 
band,  was  with  her  knowledge  and  consent,  is  proper  to  be  consid- 

Ueiret  v.  Bell.  77  111.  .m  »>  Huff  v.  Aultman.  69  Iowa.  71,  28 

Kearney  v.  Fitzgerald.43  Iowa.  580;    N.  W.  Rep.  440.  58  Am.  Rep.  218. 
Ward  V.  Thompson.  48  Iowa.  588.  »<Thomai  v.  Dantby.  74  Mich.  808.41 

^  Ualleny  v.  Butkmau.  40  Iowa.  IW.     N.  W.  Rep.  1068. 

Jewett  V.  Wanshura.  43  Iowa.  074. 
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ered  by  the  jury  on  the  question  of  damages;  but  such  facts  do  not 
necessarily  constitute  a  bar  to  the  action,  because  the  wife  may  show 
in  rebuttal  that  her  husband  compelled  her  to  attend  at  such  times 
and  places  with  him,  and  may  show  any  circumstances  explanatory 
of  her  conduct.*^  Similar  principles  apply  in  actions  brought  by 
others  than  the  wives  of  drunkards.  Thus,  where  plaintiff's  son 
took  plaintiff's  horse,  saying  that  be  was  going  to  see  a  friend  some 
miles  distant,  but  instead  he  went  to  defendant's  restaurant  and 
drank  to  intoxication,  and  then,  being  drunk,  drore  the  horse  so  vio- 
lently as  to  kill  it,  it  was  held  that  the  plaintiff's  allowing  his  son 
to  take  the  horse,  knowing  the  son  to  be  of  intemperate  habits,  was 
not  such  contributory  negligence  as  to  defeat  his  right  of  action.^ 
And  defendant  is  liable  for  injuries  caused  by  a  minor  intoxicated 
by  liquor  sold  by  defendant,  though  such  sale  was  made  to  the  minor 
with  bis  father's  consent.^ 

§  318.   Concurrence  of  Intoxicated  Person. 

In  actions  for  injuries  resulting  from  the  death  of  a  person  in 
consequence  of  his  intoxication,  it  is  held  that  the  act  of  the  decedent 
in  taking  the  liquor  offered  to  him  while  intoxicated  is  not  such  con- 
curring negligence  in  him  as  would  relieve  the  defendant  from  liabil- 
ity in  damages,  for  it  was  not  a  responsible  concurrence,  and  the 
statute,  which  makes  it  a  misdemeanor  to  furnish  liquor  to  an  inebriate, 
does  not  make  the  drunkard  responsible  for  accepting  the  liquor 
furnished,  nor  take  any  notice  whatever  of  his  act.^ 


Pabt  VI.    Pleadinos  in  the  Action. 


§  319.   Allegations  of  Complaint. 

The  declaration  or  complaint,  in  an  action  under  the  civil  damage 
laws,  must  allege  that  the  intoxication  complained  of  was  caused  by 

Hackett  V.  Smelflley.  77  111.  109.  se^Fink  v.  Garman.  40  Pa.  8t  95; 

«»Bertholf  v.  O'Reilly.  8  Hun,  16.  Davie8  v.  McKnight,  (Pa.  Sup.)  28  AU. 

Flower  v.  Witkovsky,  69  Mich.  Rep.  320. 
871.  87  N.  W.  Rep.  864. 
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the  defendant,  as  that  is  the  very  foundation  of  the  action.  And  to 
that  end  it  must  charge,  with  reasonable  certainty,  a  sale  or  gift  or 
furnishing  of  liquor  by  the  defendant  to  the  person  intoxicated.^ 
But  it  is  not  necessary  to  allege  the  particular  kind  of  liquor  so  sold 
or  furnished.^  And  where  a  sale  to  an  intoxicated  person  is  counted 
on,  it  is  unnecessary  to  allege  that  the  person  making  the  sale  knew 
of  the  intoxication  of  the  purchaser,  such  knowledge  being  presumed 
from  the  very  nature  of  the  case.^  In  a  single  case  it  has  been  held 
that  the  complaint  must  aver  that  the  liquor  was  not  sold  for  medic- 
inal or  other  legitimate  purposes.^^  But  this  cannot  be  a  rule  of 
general  applicability,  for  if  such  fact  could  excuse  the  defendant  at 
all,  it  is  peculiarly  a  matter  of  defense,  and  not  one  to  be  negatived 
by  the  plaintiff  in  the  first  instance.  It  must  further  be  alleged  that 
the  injuries  counted  on  occurred  in  consequence  of  the  person's 
intoxication.  And  it  is  considered  that  this  requirement  is  not  met 
by  an  averment  that  such  person,  "while  in  a  state  of  intoxication, 
so  that  he  was  incapable  of  knowing  what  he  was  about  or  taking 
care  of  himself,  fell  into  an  open  cellar,"  and  was  injured.*"  In 
Nebraska,  however,  under  the  peculiar  wording  of  the  statute,  it  is 
held  to  be  sufficient  to  allege  the  intoxication  and  negligence  of  the 
person  to  whom  the  defendant  sold  the  liquor,  and  the  injury  to  the 
plaintiff,  without  alleging  that  the  injury  resulted  from  the  intoxioa- 
tion."'  Where  the  action  is  brought  by  a  wife,  counting  on  an 
injury  to  her  means  of  support,  the  declaration  need  only  allege 
generally  that  plaintiff  was  injured  in  her  means  of  support  in  con- 
sequence of  her  husband's  intoxication;  but  thereunder  plaintiff  can 
prove  only  the  extent  of  the  injury  to  her  means  of  support  sustained 


»«Ford  V.  Ames.  86  Hun.  571.  A 
complaint  which  merely  ayert  that  de- 
fendant sold  or  gave,  or  permitted  to 
be  sold  or  given,  to  a  third  person 
named,  a  quantity  of  intoxicating  liq- 
uor, which  such  person  then  and  there 
drank,  and  by  drinking  which  he  be- 
came intoxicated,  does  not  sufficiently 
show  that  defendant  caused  the  intoxi- 
cation, to  render  him  liable.  Under 
8uch  averment,  it  may  be  that  the  liq- 
uor was  given  by  some  other  person 


than  defendant.  Ditton  y.  Morgan.  06 
Ind.  60. 

"•Edwards  ▼.  Brown,  67  Ma  877; 
Walser  y.  Kerrigan.  66  Ind.  801. 

si«  Fletcher  y.  Forler.  88  Mich.  62.  46 
N.  W.  Rep.  1028.  See,  also.  Wright  y. 
Treat,  88  Mich.  110.  47  N.  W.  Rep.  248. 

»iStrnble  y.  Nodwift.  11  Ind.  64. 

<u  Schwann  y.  Osbom,  59  Ind.  846. 

««  Nowotny  y.  BUir,  (Nebr.)  48  N.  W. 
Rep.  857. 

(871) 


as  the  neeessarj^  oonaequeace  of  euob  iutonoatiorij  as  that  re^uliiDg 
from  tlifl  hiiabftiid*!  itiftliiliij  to  l^bor  white  iatoxkated*  And  wkem 
nhn  irivhaa  to  prove  that  she  has  Buffered  d&magM  in  hm  wmmm  of 
support,  wbicli  are  the  oaturalj  but  not  the  necessary,  result  of  the 
husband  a  intoucatioD,  it  maat  be  bq  alleged  iti  the  declaration. 
An  all^gftiioQ  that  by  wmMm  of  tha  liquor  Mid  to  plaijitlff 'a  bosliutd 
by  defeodftDt^  **h«  lioa  beimiifl  ttn  hsbitaal  dzmikard/  ti  nut  inele- 
vant.*'*  Exemplary  damages  are  not  the  aubject  of  a  claim  in  sueh 
aenae  that  it  is  necessary  to  make  an  averment  tliereof  in  the  decla- 
mtion;  but  such  damagea  may  always,  m  a  proper  case,  be  allowed 

lif  %h%  jwf  wilfami  mar  mak  mwrnmi^ 


1 880,  Hfigvttviair  OmSs^im/bo^  V^i^tlgmom. 

1m  an  Mticm  tmdar  tht  iitfl  iliiiiAf  t  Is wa^  it  is  not  naeaflsair  thai 

the  tleclaration  or  complaint  ehould  contain  allegatioiid  negativing 
ooutribntorj  negligeoee  on  the  part  of  the  plaiatiff.  "'This  waa  not 
an  a^tioitt*'  iaf» tbt  suprame  <K)iart  of  Iiidiatia,  "baaed  apcm  tba  mm 

the  law  required  of  him,  or  mad©  it  hia  diitj  to  do,  but  upon  an  act-  , 
ive,  aggressive  wrong,  constituting  the  violation  of  a  positive  law,  in 
knowingly  selling  intoxicating  liquors  to  the  plaintiff's  husband  while 
he  was  in  a  state  of  intoxication.  Where  one  merely  neglects  a  duty 
which  the  law  imposes  upon  him,  his  act  may  be  one  of  mere  neglect 
or  non-feasance,  but  when,  in  violation  of  a  positive  statute,  he  does 
an  act  to  the  injury  of  a  third  person,  he  thereby  invades  the  rights 
of  the  other,  and  his  act  is  one  of  active,  aggressive  wrong. 


»«Pegram  v.  Storlz,  81  W.  Va.  220.  6 
8.  E.  Rep.  485.  A  complaint  alleging 
that  defendant  sold  liquor  to  the  hus- 
band, causing  him  to  become  intoxicat* 
ed  and  incompetent  to  care  for  himself, 
and  that  while  so  intoxicated  he  re- 
mained away  from  home  a  number  of 
days,  obliging  plaintiff  to  do  his  work, 
in  which  time  he  spent  a  large  sum  of 
(372) 


money  needed  for  the  support  of  plain- 
tiff and  family,  sets  forth  a  good  cause 
of  action.    Hill  v.  Berry.  7  )  N.  Y.  229. 

HoberU  V.  Taylor.  19  Nebr.  184.  27 
N.  W.  Rep.  87. 

^^•Gusiafson  v.  Wind.  62  Iowa.  281. 
17  N.  W.  Rep.  523. 

»7  Beem  v.  Chestnut.  120  Ind.  890.  23 
N.  £.  Rep.  808. 
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§  321.   Correspondence  of  Pleading  and  Proof. 

As  in  all  other  actions,  it  is  necessary  that  in  suits  brought  under 
the  civil  damage  laws  there  should  be  a  correspondence  between  the 
allegata  and  the  probat  i.  Bat  in  some  particulars  the  severity  of 
this  rule  may  be  relaxed  in  consequence  of  the  terms  of  the  statute. 
For  example,  although  the  declaration,  in  an  action  by  a  wife  against 
a  liquor-seller  for  furnishing  liquor  to  her  husband,  may  allege  that 
the  husband's  intoxication  was  caused  wholly  by  the  defendant,  yet, 
where  the  statute  gives  a  right  of  action  against  one  who  has  caused 
such  intoxication  "in  whole  or  in  part,**  a  recovery  may  be  had  when 
the  proof  shows  only  that  it  was  caused  in  part  by  the  defendant.*^ 
And  so,  in  an  action  under  these  statutes,  the  allegation  of  a  partio- 
ular  place  of  sale  does  not  prevent  the  plaintiff  from  giving  evidence 
of  sales  at  other  places.^ 

§  322.   Amendment  of  Declaration. 

In  an  action  under  the  civil  damage  law,  where  the  declaration 
alleges  that  by  reason  of  defendant's  sales  of  liquor,  the  plaintiff's 
husband  became  intoxicated  and  unable  to  attend  to  his  business, 
and  failed  to  support  her,  and  that  she  was  otherwise  injured,  it  is 
proper  to  allow  an  amendment,  by  the  insertion  of  an  allegation  that 
the  husband,  while  drunk,  assaulted  and  beat  the  plaintiff,  as  such 
amendment  does  not  introduce  a  new  cause  of  action.^  So  also,  it 
is  held  that  the  plaintiff  should  be  allowed  to  amend  the  declaration 
by  alleging  defendant's  knowledge  of  the  intemperate  habits  of  the 
person  to  whom  the  liquor  was  sold,  when  the  question  of  the  neces- 
sity of  such  an  allegation  is  raised  for  the  first  time  on  the  trial.*^ 

<t<*Ruth  V.  Eppy,  80  111.  283;  BrannoD       ssochase  v.  Eenniston.  76  Me.  209. 
▼.  Silvernail,  81  III  434.  «  Fletcher  v.  Forler.  83  Mich.  52.  46 

GuatafaoD  v.  Wind,  62  Iowa,  281.    N.  W.  Rep.  1028. 
17  N.  W.  Rep.  528. 
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Pabt  YII.   Damages  Beoovbrablb. 

§  323.   Proper  Elements  of  Damage. 

The  injuries  for  wbiob  damages  may  be  recovered  being  enomer- 
ated  in  tbe  statutes,  it  follows  that  tbe  recovery  must  be  limited  to 
tbe  classes  of  injury  specified  in  the  law  or  fairly  within  its  terms. 
Tbus,  as  we  have  already  seen,  tbe  mental  suffering  of  tbe  plaintiff, 
disgrace,  social  ostracism,  and  tbe  like,  are  not  proper  elements  of 
tbe  actual  damages  to  be  computed.^  So  also,  this  class  of  actions 
being  brought  for  tbe  loss  of  support,  in  case  of  tbe  death  of  tbe  ine- 
briate husband,  the  cause  of  action  does  not  include  tbe  loss  of  tbe 
society  or  companionship  of  the  deceased.  And  hence,  proof  of  a 
lack  of  affection,  sympathy,  or  respect  for  him  on  tbe  part  of  tbe 
widow  is  irrelevant  and  inadmissible.^  But  on  tbe  other  band,  the 
difference  between  the  husband's  actual  earnings  after  tbe  injury  and 
the  amount  he  would  otherwise  have  earned,  and  the  amount  paid 
for  medical  attendance  and  for  medicine,  are  proper  elements  of 
damage  to  be  considered  and  allowed  for.^ 

§  324.   Measure  of  Damages. 

In  some  of  tbe  states, — as  will  appear  from  tbe  synopsis  of  tbe 
statutes  at  tbe  beginning  of  this  chapter, — the  amount  to  be  recovered 
in  a  civil  damage  action  is  positively  fixed  at  a  certain  sum.  Here, 
of  course,  there  is  no  occasion  to  seek  a  measure  of  damages  beyond 
tbe  statute.  Recovery  must  be  had  of  the  precise  statutory  sum  or 
not  at  all.  In  other  states  tbe  limits  of  tbe  recovery  are  fixed 
between  certain  amounts.  And  here,  within  the  prescribed  limits, 
the  sum  to  be  awarded  as  damages  rests  very  much  within  the  dis- 
cretion of  tbe  jury.  And  it  is  held  that,  to  assist  them  in  determine 
ing  tbe  amount,  evidence  of  the  abusive  habits  of  tbe  intoxicated 
person,  when  drunk,  is  admissible,  as  also  particular  instances  of  bis 

«  Supra,  %  809.  ^  Thomas  v.  Dansby,  74  Mich.  898, 

«  Kerkow  v.  Bauer.  15  Nebr.  160, 18    41  N.  W.  Rep.  lOSa 
N.  W.  Rep.  27. 
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misconduct,  thoagb  not  eonnected  by  the  evidence  with  sales  made 
by  the  defendant."* 

More  usually,  however,  the  statutes  give  a  right  of  action  for 
injuries  to  the  plaintiff's  person,  property,  or  means  of  support,  with- 
out fixing  the  amount  of  the  recovery.  Here  the  actual  damages 
must  be  as  nearly  commensurate  with  the  actual  injury  sustained  as 
the  case  will  permit.  And  the  measure  of  damages  must  be  fixed 
with  reference  to  the  actual  situation,  circumstances,  and  relations 
of  the  parties,  and  the  real  loss  or  injury  proved,  and  not  with  refer- 
ence to  an  abstract  or  ideal  state  of  facts.  Thus,  in  the  wife's  action, 
where  the  evidence  shows  that  the  husband  had  been  intemperate, 
and  the  wife  had  supported  herself  and  partly  supported  him  ever 
since  a  time  prior  to  the  passage  of  the  law,  a  charge  to  the  jury 
which  directed  them  in  giving  damages  to  estimate  the  loss  of  the 
sober,  intelligent  society  of  the  husband,  and  the  loss  or  want  of 
means  of  support,  is  inappropriate ;  for  while  the  defendants  should 
be  held  liable  for  the  injury  they  have  actually  inflicted,  their  liability 
must  be  measured  by  the  effects  produced  upon  the  husband  and  wife 
as  they  were,  and  not  as  they  might  have  been.^  Still  it  is  impor- 
tant to  remember  that  although  the  husband  may  be  an  habitual  drunk- 
ard, and  may  in  fact  contribute  nothing  at  all  to  the  support  of  his 
family,  yet  the  wife  has  at  all  times  the  right  to  rely  upon  his  indus- 
try and  his  capacity  to  labor  as  her  means  of  support.^  And  it 
may  well  be  that  a  dealer  who  furnishes  liquor  to  such  a  person  may 
inflict  an  actual  injury  upon  the  wife.  For  his  sales  may  have  encour- 
aged, contributed  to,  or  prolonged  the  intemperate  habits  which 
prevented  the  drunkard  from  earning  money  or  obtaining  employment. 
In  other  words,  the  fact  of  the  idle  and  dissolute  habits  of  the  hus- 
band does  not  relieve  the  seller  from  responsibility.  But  it  may 
justly  affect  the  measure  of  damages.  And  for  this  reason  evidence 
of  the  husband's  age,  habits,  and  circumstances  in  life,  prior  to  the 
sales  complained  of,  is  competent.^   In  the  next  place,  the  dam- 


^  Sackett  Ruder.  (Mus.)  25  N.  E. 
Rep.  786. 

QaDssly  t.  Perklni,  80  Mich.  493. 

w  Supra,  §  808. 
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Bee  McMahon  t.  Bankej,  (DL  Sup.)  84 
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ages,  in  an  action  of  this  character,  are  not  to  be  commensurate  with 
the  amount  of  loss  or  injury  to  the  husband's  estate,  but  merely  the 
diminution,  if  any,  thereby  resulting  to  the  wife's  means  of  present 
and  future  support.^  But  in  order  to  ascertain  the  amount  of  this 
diminution,  evidence  may  be  given  of  the  amount  of  money  withdrawn 
from  the  support  of  the  wife,  from  week  to  week,  and  used  in  the 
purchase  of  liquor  in  defendant's  saloon.^  The  period  for  which 
damages  are  to  be  computed  is  the  time  during  which  the  husband 
could  furnish  no  support,  or  only  a  partial  support,  by  reason  of  his 
intoxication  or  habitual  drunkenness.*^^  Where  the  action  is  brought 
by  a  father,  who  is  compelled  to  support  an  indigent  son,  by  reason 
of  the  intemperate  habits  of  the  latter  caused  or  contributed  to  by 
the  defendant,  it  is  held  that,  as  the  father  is  under  no  legal  obliga- 
tion to  furnish  more  than  the  necessary  comforts  of  life  to  the  son,  the 
damages  recoverable  cannot  exceed  the  cost  of  such  support;  and 
further,  the  recovery  will  be  limited  to  the  cost  of  support  during  the 
father's  life-time.*^ 

Where  the  loss  of  means  of  support  complained  of  is  attributable 
to  the  death  of  the  intoxicated  husband,  the  damages  must  be  com- 
puted with  reference  to  the  expectation  of  life  of  the  deceased.  An 
instruction  is  erroneous  which  leads  the  jury  into  determining  that 
the  widow  is  entitled  to  damages  for  the  loss  of  her  husband's  support 
during  the  expectancy  of  her  life,  without  reference  to  the  probabili- 
ties of  the  husband's  life  continuing  as  long  as  she  might  live.^  In 
a  case  where  the  evidence  showed  that  the  decedent  had  but  partially 
supported  his  family,  and  was  fifty-eight  years  of  age  at  the  time  of 
his  death,  it  was  held  that  a  verdict  for  $2,500  was  excessive  and 
that  the  plaintiff  should  be  required  to  remit  $500  thereof.***  But 
on  the  other  hand,  where  the  husband  had  been  an  industrious  labor- 
ing man,  engaged  in  working  a  farm  on  shares,  and  the  plaintiff  was 

229  Mulford  V.  Clewell,  21  Ohio  8t  ^  Clinton  v.  Laning,  61  Mich.  865.  28 

191.  N.  W.  Rep.  125. 

2»  Hudson  V.  Weston.  23  111.  App.  ^as  Brockway  v.  Patterson,  72  Mich. 

487.  hee.  also,  Hutchinson  v.  Hubbard.  122,  40  N.  W.  Rep.  192. 

21Nebr.  83.  31  N.  W.  Rep.  245.  234  Curran  v.  Percival,  21  Nebr.  434, 

»i  Warrick  v.  Rounds,  17  Nebr.  411.  22  32  N.  W.  Rep.  213. 
N.  W.  Rep.  785. 
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left  entirely  destitate,  with  a  young  child  to  support,  it  was  consid- 
ered that  a  verdict  for  $3,500  damages  was  not  excessive.*"  But 
evidence  should  not  be  admitted  to  show  that  since  the  death  of  the 
husband  (a  farmer)  the  widow  had  expended  considerable  sums  in 
ditching,  fencing,  etc.,  for  that  is  no  criterion  of  what  he,  if  aMve, 
would  have  done.*"  Under  a  statute  which  provides  that  the  liquor- 
seller  shall  be  liable  ''to  pay  a  reasonable  compensation  to  any  person 
who  may  take  charge  of  and  provide  for  such  intoxicated  person,"  a 
recovery  can  be  had  only  for  the  time  during  which  such  person  may 
have  remained  intoxicated.^ 


§  326.   Exemplary  Damages. 

In  some  few  of  the  states,  the  rule  obtains  that,  in  an  action  under 
the  civil  damage  laws,  only  compensatory  damages  are  to  be  recovered, 
and  that  exemplary  damages  can  in  no  case  be  allowed.***  But  for 
the  most  part  the  statutes,  either  expressly  or  by  necessary  implica- 
tion, allow  the  recovery  of  punitive  damages  in  proper  circumstances. 
The  act,  in  several  jurisdictions,  gives  a  right  of  action  ''for  all 
damages  sustained  and  for  exemplary  damages.**  And  it  has  been 
thought  that  this  required  the  jury,  whenever  they  found  actual 
damages,  to  add  something  thereto  by  way  of  exemplary  damages, 
or  at  least  authorized  them  to  assess  damages  for  the  punishment  of 
the  defendant  without  proof  of  actual  malice  or  other  special  circum« 
stances  of  aggravation. But  it  can  scarcely  be  maintained  that 
the  statute  intended  to  give  exemplary  damages  in  all  actions  as  of 
course.  The  better  rule  requires  the  court  to  instruct  that  such 
damages  are  punitive,  as  for  a  positive  wrong  or  very  gross  neglect, 
and  that  the  jury  must  exercise  a  sound  discretion  in  determining 
tbem.^^    It  is  clear  also  that  in  no  case  can  exemplary  damages  be 

2=»ConkliD  V.  Tice,  (Sup.)  1  N.  Y.  » Thill  v.  Polman.  76  Iowa.  688.41 

Supp.  803.  N.  W.  Rep.  885;  Schneider  ▼.  Hoiier.21 

Flynn  v.  Fogarty.  106  111.  268.  Ohio  St.  98;  Fox  v.  Wundcrlich,  64 

Krach  v.  Ileilman.  53  Ind.  517.  Iowa.  187.  30  N.  W.  Rep.  7. 

Koose  V.  Perkins.  9  Nebr.  804,  2  N.  Larzelere  v.  KirchgeBsner.  78 Mich. 

W.  Rep   715.  81  Am.  Rep.  409.    See.  276.  41  N.  VV.  Rep.  488.     See.  alio, 

also.  Schafer  y.  Smith.  68  Ind.  226w  Qoodenoagh  y.  McQrew.  44  Iowa.  670. 
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awarded  without  proof  of  a  substantial  injury  of  one  of  the  kinds 
enumerated  in  the  statute.  Actual  damages  to  person  or  property 
or  means  of  support  must  be  alleged  and  proved  before  the  plaintiff 
can  recover  for  exemplary  damages,  and  without  such  actual  damages 
the  action  cannot  be  sustained.^' 

The  rule,  as  stated  by  the  supreme  court  of  Michigan,  is  as  follows : 
"The  actual  damages  should  be  as  nearly  commensurate  with  the 
actual  injury  as  the  nature  of  the  case  will  permit;  and  exemplary 
damages  should  be  given  in  those  cases,  and  only  in  those  cases,  where 
the  plaintiff  has  some  personal  right  to  complain  of  a  wanton  and 
wilful  wrong,  which  the  wrong-doer,  when  he  committed  it,  must  be 
regarded  as  having  committed  against  the  plaintiff  herself,  in  spite 
of  the  injury  he  must  have  known  she  was  likely  to  suffer  by  it."**^ 
Or,  as  explained  by  the  court  in  New  Tork,  exemplary  damages 
cannot  be  awarded  unless  it  be  shown  that  the  defendant  acted  from 
bad  motives;  as,  for  instance,  where  it  is  shown,  in  an  action  against 
one  who  sold  the  liquor,  that  he  sold  it  in  violation  of  law,  or  to  one 
whom  he  knew  to  be  far  gone  in  the  habit  of  intemperance,  or  who 
was  already  obviously  under  the  influence  of  liquor,  or  who  habitually 
squandered  in  dissipation  the  wages  with  which  he  should  support 
his  family;  or  where,  in  an  action  against  the  owner  of  the  premises, 
it  is  shown  that  he  leased  them  to  a  tenant  knowing  that  he  kept  a 
disorderly  place,  or  sold  without  a  license  or  to  minors  or  habitual 
drunkards.^  As  a  rule,  therefore,  exemplary  damages  should  not 
be  allowed,  unless  there  are  circumstances  of  abuse  or  aggravation 
proved,  or  unless  the  conduct  of  the  defendant  in  furnishing  the 
liquor  was  wilful,  wanton,  reckless,  malicious,  oppressive,  or  otherwise 
deserving  of  punishment,  beyond  what  the  requirements  of  mere 
compensation  would  impose.'^    Thus,  exemplary  damages  cannot 


«iGilmore  v.  Mathews,  67  Me.  517; 
Eellerman  Arnold.  71  111.  632;  Eeedy 
V.  Howe,  72  111.  183;  Fentz  y.  Meadows, 
Id.  540;  Albrecht  v.  Walker,  73  111.  69; 
Brantigam  V.  While,  Id.  561;  Confrey  v. 
Stark,  Id.  187;  Graham  v.  Fulford,  Id. 
596;  Schimmelfenig  DonovaD,  18  111. 
App.  47. 

^Qaniilj  y.  Perkins,  80  Mich.  492. 
(378) 


Rawlins  v.  Vidvard.  34  Hun,  205. 
2«Kreiter  v.  Nichols.  28  Mich.  496; 
Jockers  v.  Borgman,  29  Kans.  109,  44 
Am.  Rep.  625;  Larzelere  v.  Kirchgess- 
ner,  73  Mich.  276.  283,  41  N.  W.  Rep.  488; 
Peacock  v.  Oaks.  (Mich.)  48  N.  W.  Rep. 
1082;  Franklin  v.  Schermerhom,  8  Hun, 
112;  Kadgin  v.  Miller,  18  111.  App.  474; 
EeHerman  y.  Arnold,  71  111.  632. 
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be  given  to  a  wife  where  defendant  has  simply  sold  liquors  illegally 
to  her  husband,  whereby  she  is  injured  in  her  means  of  support,  but 
only  where  the  sale  was  made  under  such  circumstances  as  showed 
malice,  or  a  wanton  and  deliberate  disregard  of  her  known  wishes 
and  her  rights.**  If  the  plaintiff  has  notified  the  defendant  not  to 
furnish  liquor  to  the  inebriate,  a  sale  made  in  violation  of  the  pro- 
hibition of  the  notice  is  considered  as  showing  such  a  wilful  disregard 
of  plaintiff's  just  rights  as  to  lay  a  foundation  for  exemplary  damages.^ 
But  the  right  to  recover  such  damages  is  not  limited  to  a  case  of 
furnishing  liquor  to  an  inebriate  after  notice  not  to  do  so,  or  to  the  case 
of  preventing  one  endeavoring  to  reform  from  habits  of  intemperance 
from  doing  so,  by  tempting  or  inducing  him  to  drink.*^  Evidence  that 
one  knowing  the  husband  to  be  in  the  habit  of  becoming  intoxicated  sold 
liquor  to  him  while  he  was  drunk,  will  support  a  verdict  in  favor  of 
the  wife  for  exemplary  damages.^  So  the  wife  may  show,  to  sustain 
a  claim  for  such  damages,  the  number  and  ages  of  her  children,  if 
she  also  shows  that  the  defendant,  prior  to  selling  the  liquor  to  the 
husband,  had  knowledge  that  she  had  such  children,  and  that  they 
were  in  danger  of  being  injured  or  compelled  to  leave  home  by  reason 
of  their  father's  dissolute  habits;  because,  thereafter,  the  defendant's 
acts  in  selling  would  be  wilful  and  wanton.*^ 

In  the  state  of  New  York,  the  rule  appears  to  have  been  adopted 
that  if  the  defendant's  act  in  selling  the  liquor,  or  his  course  of  busi- 
neps  including  the  particular  sale,  was  illegal, — as  where  he  sells  liq- 
uor  without  a  license, — this  of  itself  will  be  a  ground  for  awarding 
exemplary  damages  in  an  action  against  him  under  the  civil  dam- 
age law.*^  But  this  doctrine  has  not  received  general  support.  The 
question  has  been  raised,  however,  whether  the  award  of  exemplary 


Pegram  v.  Btortz,  81  W.  Va,  220.  6 
8.  E.  Hep.  485;  Murphy  t.  Curran.  24 
111.  App.  475. 

House  V.  Melsbeimer.  82  Mich.  172. 
46  N.  W.  Rep.  872;  Steele  v.  Thompson. 
42  Mich  5M.  4  N.  W.  Rep.  586;  McMa- 
hon  V.  Sankey.  (111.  Sup.)  24  N.  E.  Rep. 
1027;  McEvoy  Humphrey,  77  111.  888. 
An  award  of  $400  as  exemplary  dam- 
ages against  a  liquor-ieller  who  sold  to 


plaintiflTi  husband  while  he  was  drunk, 
and  after  being  notified  not  to  sell  to 
him,  ii  not  excessive.   Jockers  v.  Borg- 
man.  29  Kans.  109,  44  Am.  Rep.  625. 
Hackett  v.  Smclsley.  77  III  109. 

»«  Weitz  T.  Ewen,  50  Iowa.  84. 
Ward  V.  Thompson.  48  Iowa.  58a 

»>Neu  V.  McEechnie,  95  N.  Y.  682,47 
Am.  Rap.  89;  Davis  v.  BUndish,  26  Hun. 
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damages,  in  a  case  where  the  particular  sale  was  made  under  such 
circumstances  as  to  constitute  it  a  criminal  offense,  would  not  con* 
flict  with  the  constitutional  principle  that  no  man  should  be  twice 
punished  for  the  same  offense.  On  this  point  the  authorities  are  not 
in  harmony.  But  the  better  opinion  appears  to  be  that  the  constitu- 
tional rule  does  not  apply,  and  that  exemplary  damages  may  be 
given  in  a  proper  case,  notwithstanding  the  defendant  has  been  or 
may  be  punished  criminally  for  the  same  act  of  sale  or  gift.^^ 

The  owner  or  lessor  of  the  premises  whereon  the  liquor-shop  is 
situated,  having  knowledge  of  the  traffic  there  carried  on,  is  also 
liable,  in  many  of  the  states,  for  exemplary  damages  as  well  as  for 
the  actual  damages  sustained.  But  in  order  to  charge  such  a  per- 
son with  exemplary  damages,  a  case  must  be  made  therefor  against 
him  individually.  It  is  not  enough  that  a  case  is  made  against  the 
tenant  which  justifies  the  award  of  such  damages  against  him.  It 
must  further  be  shown  that  the  conduct  of  the  lessor  was  wanton, 
wilful,  or  blameworthy,  as  where  be  suffered  the  tenant  to  continue 
in  possession  although  he  knew  the  latter  was  keeping  his  place  in 
such  a  manner  as  to  constitute  it  a  nuisance,  or  was  selling  without 
a  license  or  to  persons  to  whom  he  was  forbidden  to  sell.^ 

The  allowance  of  exemplary  damages,  in  these  actions,  rests  very 
much  within  the  discretion  of  the  jury.  And  it  is  not  within  the 
province  of  the  court  to  instruct  them  that  any  particular  fact  enti- 
tles the  plaintiff  to  such  damages.^  But  it  is  not  error  to  refuse 
to  exclude  such  damages  from  the  consideration  of  the  jury,  when 
there  is  some  evidence  tending  to  show  that  sales  had  been  made 
against  the  wife's  remonstrances.^  And  it  is  proper  to  instruct  the 
jury  that  they  may,  if  they  find  for  the  plaintiff,  assess  her  damages 
at  such  sum  as  they  think  from  the  evidence  she  ought  to  recover* 

»i  Jockere  v.  Borgman.  29  Kans.  109,  »«Reid  v.  Terwilliger,  116  N.  Y.  580, 

44  Am.  Rep.  625;  Braunon  v.  Silvernail.  22  N.  E.  Rep.  1091;  Ketcham  v.  Fox,  53 

81  III.  434;  Roberts  v.  Mason.  10  Ohio  Hun.  284.  5N.  Y.  Supp.  272;  Rawlins  v. 

St.  277;  Cook  v.  Ellis,  6  Hill.  (N.  Y.)  Vidvard.  34  Hun.  205. 

466.   Compare  Koerner  v.  Oberly,  56  263  Qoodenough  v.  McGrew,  44  Iowa, 

Ind.  284,  26  Am.  Rep.  34;  Albrecht  v.  670. 

Walker,  78  111.  69;  Murphy  v.  Hobbes,  7  ^MQanssly  v.  Perkins,  30  Mich.  492. 

Colo.  541,  5  Pac.  Rep.  119,  49  Am.  Rep. 

866. 
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not  exceeding  the  ad  damnum,  where  the  evidence  shows  sales  made 
to  the  husband  while  drank.*^  Sales  made  by  the  defendant  after 
the  commencement  of  the  action  may  be  proved,  and  considered  by 
the  jary  on  the  question  of  exemplary  damages.*^  Nor  will  the  ver- 
dict, awarding  exemplary  damages,  be  set  aside  on  the  ground  that 
the  damages  are  excessive,  unless  the  court  is  satisfied  that  the  jury 
abused  its  discretion.^ 

On  the  part  of  the  defendant,  for  the  purpose  of  avoiding  or 
reducing  exemplary  damages,  evidence  may  be  given  of  his  honest 
endeavors  to  prevent  injury  to  the  plaintiff  and  of  his  having  been 
deceived  or  misled  by  tricks  and  artifices.  Thus,  he  may  show  that 
he  endeavored  to  prevent  the  plaintiff's  husband  from  getting  liquor 
at  his  place,  that  he  frequently  refused  him  liquor,  and  instructed 
bis  clerk  to  refuse  him,  but  that  the  husband  procured  it  through 
others,  concealing  his  name."^ 

§  326.   Beduction  or  Mitigation  of  Damages. 

In  an  action  to  recover  damages  for  injuries  caused  by  the  sale  of 
intoxicating  liquors  to  plaintiff's  husband,  to  render  evidence  of 
recoveries  from  other  parties  admissible  to  reduce  the  damages,  it 
must  be  shown  that  such  other  recoveries  were  for  sales  during  the 
same  time  as  that  covered  by  the  alleged  sales  by  defendant.^ 
Evidence  that  the  intoxicated  party  had  procured  liquors  at  other 
places  besides  the  defendant's,  which  contributed  to  his  intoxication, 
may  be  received  in  mitigation  of  the  damages.*** 


Part  YIII.    £vidbnob  in  Civil  Damaqb  Actions. 

§  327.    Admissibility  of  Evidence  in  General. 

In  an  action  by  a  wife  to  recover  damages  for  injuries  caused  by 
the  sale  of  liquor  to  her  husband,  evidence  as  to  the  number,  age,  and 

^  Kennedy  v.  Sullivan.  (111.  Sup.)  26       •» Bates  v.  Davis,  76  111.  223. 
N.  E  Hep  382.  «•  Jacksou  v.  Noble.  54  Iowa.  641.  7 

Ik'un  V.  Green,  83  Ohio  St.  444.  N.  W.  liep  8iJ    ^eo,  also,  Ennis  v.  Shi- 

'-"SibneiJcr  y.  Hosier,  21  Ohio  St.     ley,  47  Iowa.  552. 
Ha.  v^HemmeDS  v.  Bentley,  82  Mich.  88^ 
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sex  of  her  children  is  not  admissible ;  for  since  the  plaintiff  can  recover 
only  for  her  own  proper  loss  or  damage,  and  the  statute  gives  a  sep- 
arate right  of  action  to  each  of  the  children,  such  testimony  oould 
have  no  relevancy  and  might  improperly  enhance  the  damages 
awarded.^"  Where  injury  to  the  means  of  support  is  counted  on,  a 
judgment  obtained  by  the  plaintiff  in  an  action  against  another  party, 
for  injury  thereto  accruing  at  the  same  period,  is  admissible  to  show 
the  actual  extent  of  the  wrong  done  by  defendant.*^  And  where 
the  death  of  the  husband  is  relied  on  as  a  cause  of  aotion,  evidence 
tending  to  show  that  his  death  was  the  result  of  frequent  intoxication 
caused  by  liquor  sold  to  him  by  the  defendant  is  admissible.^  So 
where  plaintiff's  husband  came  to  his  death  through  the  act  of  an 
intoxicated  person,  evidence  of  the  habits  of  the  husband  as  a  drink- 
ing man  is  proper  to  be  received  as  bearing  on  the  question  of  dam- 
ages.^ But  evidence  of  the  value  of  the  estate  of  the  husband  before 
the  liquor  law  took  effect,  and  the  reduced  condition  of  his  pecuniary 
affairs  at  the  time  of  the  trial,  is  not  admissible.^  Evidence  of  his 
having  been  an  habitual  drunkard  for  many  years,  is  not  competent 
to  reduce  the  damages,  but  is  admissible  to  show  defendant's  sales  to 
have  been  unlawful.*^  The  defendant's  license  to  sell  intoxicating 
liquor  is  not  admissible  in  evidence  on  the  defense,  since  it  affords 
him  no  protection  against  a  proceeding  under  the  civil  damage  stat- 
ute.^ But  where  the  action  is  upon  the  liquor-dealer's  bond,  the 
village  record  or  minute-book  of  the  trustees,  showing  the  proceed- 
ings of  the  board  in  relation  to  granting  liquor-licenses  and  the 
approval  of  the  bonds  of  dealers,  is  admissible  in  evidence.^ 


^Hugging  V.  Eavanagh,  52  Iowa, 
868.  3  N.  W.  Rep.  409:  Welch  v.  Jugen- 
heimer,  56  Iowa.  11,  8  N.  W.  Rep.  678; 
Thomas  v.  Dansby,  74  Mich.  398.  41  N. 
W.  Rep.  1088;  Larzelere  v.  Kirchgess- 
ner.  73  Mich.  276.  41  N.  W.  Rep.  488; 
Johnson  v.  Schultz,  74  Mich.  75.  41  N. 
W.  Rep.  865. 

«8  Engleken  v.  Webber,  47  Iowa,  558. 
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§  328.   Competency  of  Hasband  as  Witness. 

In  a  wife's  action  under  the  civil  damage  law,  her  husband  is  a 
competent  witness  in  her  behalf  But  declarations  of  the  husband 
as  to  where  he  procured  the  liquor,  or  how  he  received  the  injuries 
complained  of,  are  not  admissible  on  the  ground  of  privity  between 
husband  and  wife,  as  the  wife's  right  of  action  does  not  come  to  her 
by  succession  from  the  husband,  but  is  a  creation  of  the  statute.^^ 
And  where  the  plaintiff  has  not  called  her  husband  as  a  witness,  evi- 
dence of  statements  made  by  him  is  inadmissible  against  her."^ 

§  329.   Evidence  of  Antecedent  Facts. 

In  actions  of  this  character,  as  a  general  rule,  evidence  of  facts 
antecedent  to  the  unlawful  acts  complained  of  cannot  be  received, 
except  to  show  the  habits  and  circumstances  of  the  husband  before 
those  acts  were  committed.  But  evidence  of  his  pecuniary  condition 
before  the  acts  complained  of  may  be  introduced,  not  as  showing  a 
substantive  cause  of  action,  but  to  be  considered  with  other  facts  as 
showing  the  damages  sustained  by  the  plaintiff.*^  When  the  defend- 
ant introduces  evidence  to  show  that  the  husband  had  been  a  con- 
firmed drunkard  for  many  years  before  defendant  sold  him  liquor, 
evidence  of  sales  made  by  him  two  years  prior  to  the  action  is 
admissible  in  rebuttal.^'  And  so,  evidence  that  the  defendant  had 
been  several  times  convicted  of  selling  liquor  without  a  license,  both 
before  and  since  the  cause  of  action  arose,  is  admissible  for  the  pur- 
pose of  affecting  the  weight  of  his  testimony.^^ 

§  330.   Evidence  Confined  to  Injury  Alleged. 

Inasmuch  as  the  civil  damage  laws  enumerate  several  distinct 
species  of  injury,  each  of  which  may  constitute  a  cause  of  action  by 

»  Daveoport  v.  Ryan.  81  111.  218.  w^priend  v.  Dunks,  87  Mich.  25;  Du- 

Richards  V.  Moore.(  Vt.)  19  All.  Rep.  bois  v.  Miller.  5  Hun.  832. 

390;  Brock  way  v.  Patterson.  72  Mich.  ^'Gustafson  v.  Wind,  «2  Iowa.  281, 

122.  40  N.  W.  Rep.  192.  17  N.  W.  Rep.  528. 

"'Judge  V.  Jordan,  (lowaj  46  N.  W.  ^^Morenut  v.  Crawford,  51  Hun,  89^ 

Rep.  1077.  6  N.  Y.  8upp.  458. 
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itself,  the  rule  applies  that  the  plaintiff's  evidence  cannot  be  allowed 
to  take  a  wider  range  than  is  indicated  by  the  statement  of  the 
cause  of  action.  Where,  for  example,  the  alleged  injury  is  to  the 
plaintiff's  means  of  support,  proof  that  the  plaintiff  was  injured  in 
person  by  her  husband,  while  he  was  intoxicated,  is  not  admissible; 
the  evidence  should  be  confined  to  the  injury  alleged ;  and  error  in 
admitting  such  evidence  will  not  be  cured  by  instructions  to  the  jury 
to  award  no  damages  on  account  of  such  personal  injuries.^  • 

§  331.   Proof  of  Character  of  Plaintiff. 

In  all  cases  where  the  right  of  action  depends  upon  the  relationship 
of  the  plaintiff  to  the  intoxicated  person,  as  where  the  suit  is  brought 
by  a  husband,  wife,  son,  or  daughter,  it  is  an  essential  part  of  the 
plaintiff's  case  to  show  the  existence  of  such  relationship.  So  under 
a  statute  (in  Vermont)  giving  a  right  of  action  for  injuries  caused 
by  the  sale  of  liquor  to  any  person  who  is  in  any  manner  dependent 
on  such  injured  person, "it  is  necessary,  in  an  action  by  one  claiming 
to  be  a  widow,  that  she  should  prove  her  lawful  marriage  to  the 
decedent.  And  if  a  child  brings  the  action,  he  must  prove  that  he 
was  legitimate.  The  dependence  spoken  of  in  the  statute  is  a  legal 
dependence.*" 

§  332.   Proof  of  Sale  by  Defendant. 

As  the  gist  of  an  action  under  the  civil  damage  laws  is  the  sale  or 
furnishing  of  liquor  by  the  defendant,  the  burden  of  proving  this  prin- 
cipal fact  rests  upon  the  plaintiff.^  It  may  be  established  inferen- 
tially  from  facts  sworn  to  by  witnesses.  Thus,  testimony  that  a  man 
at  the  bar  of  a  saloon  was  furnished  with  a  glass  containing  liquor 
that  looked  like  beer,  that  he  paid  for  it,  and  that  he  was  presently 
much  intoxicated,  tends  to  show  that  intoxicating  liquor  had  been  sold 
to  him.*'*  So,  where  defendant  is  town  agent  for  selling  liquor  pur- 
ses Hackett  V.  Smel8ley.  77  ni.  109.  «78  Wilson  v.  Booth,  57  Mich.  249.  23 
«7«Good  V.  Towns,  56  Vt.  410,  48  Am.  N.  W.  Rep.  799.  See.  also.  Astheimer 
Rep.  799.                                            V.  O  Pray,  (Sup.)  10  N.  Y.  Supp.  470. 

^' Jones  V.  Bates,  26  Nebr.  693,  42  N. 
W.  Rep.  751. 
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snant  to  statute,  and  as  such  agent  keeps  a  book  of  entries  of  his 
sales,  the  book  is  competent  evidence  for  the  plaintiff  to  show  the 
number  and  amount  of  sales  to  the  person  who  killed  her  husband,  as 
tending  to  fix  knowledge  on  the  defendant  that  such  person  wanted 
the  liquor  for  illegal  purposes.^  But  proof  that  the  husband,  who 
kept  one  of  defendant's  bars,  got  drunk  on  liquor  which  he  took  from 
the  bar,  and  that  defendant  knew  that  he  was  drinking  but  said  noth- 
ing about  it,  does  not  establish  a  giving  of  liquor  by  defendant.^ 
Proof  of  the  sale  of  liquor  by  circumstantial  evidence  may  be  so  strong 
as  to  justify  the  jury  in  disregarding  the  positive  assertion  of  the  bar- 
tender that  the  liquor  sold  by  him  was  not  intoxicating.'"  It  may  be 
presumed  that  a  person  seen  to  enter  a  liquor-saloon  sober  and  to 
emerge  therefrom  drunk,  bought  or  procured  liquor  there.*^  But  the 
plaintiff  cannot  recover  merely  upon  proof  that  defendant  was  a  liq- 
uor-seller, that  her  husband  had  been  in  his  store,  and  had  been  seen 
coming  therefrom  intoxicated.*^  Where  the  evidence  showed  that 
defendant's  saloon  was  open  at  night,  while  a  fire  was  raging  near 
by;  that  plaintiff's  husband  was  assisting  the  firemen  in  removing 
property  from  the  burning  building  into  the  saloon;  that  defendant, 
at  the  request  of  the  owner  of  said  building,  furnished  liquor  to  the 
firemen;  and  that  plaintiff's  husband  was  found  dead  drunk  that 
night ;  it  was  held  that  this  justified  a  verdict  for  the  plaintiff.*^ 
Where  a  witness  testifies  that  deceased  had  taken  a  drink  in  defend- 
ant's saloon,  the  further  testimony  of  such  witness  that,  when  deceased 
came  to  another  saloon,  "he  wanted  to  take  another  drink,"  is  not 
objectionable  as  containing  a  corroborating  statement  of  deceased 
that  he  had  already  taken  one  drink.^  If  the  plaintiff's  husband 
was  accustomed  to  deal  with  defendant,  the  jury  may  infer  that  the 
liquor  be  obtained  was  sold,  not  given,  although  it  was  neither  paid 
for  nor  charged.^    The  defendant  may  of  course  introduce  evidence 

^  Stanton  v.  Simpson.  48  Vt.  628.  «Lovclan  v.  Briggs.  83  Hun.  477. 

2»o  Campbell  v.  Schlesinger.  (Sup.)  1  »<  Judge  v.  Jordan.  (Iowa,)  46  N.  W. 

N.  Y.  Supp.  220.  Rep.  1077. 

a»  Curran  v.  Percival.  21  Nebr.  484. 83  «»  Mayera  v.  Smith.  121  Dl.  442.  18  N. 

N.  W.  Kep.  213.  E.  Rep.  316. 

»2  Curran  v.  Percival.  21  Nebr.  434,  83  "•Rafferty  v.  BuckmaD.  46  Iowa,  195. 
N.  W.  Kep.  213. 

iNTox.UQ.— 25  (885) 


§  333 


LAW  OP  INTOXICATINa  LIQUORS. 


[Ch.  13 


to  negative  the  allegation  of  Eales  by  bim.  But  testimony  that  defend- 
ant bad  refused  to  furnisb  liquor  to  tbe  party,  without  disproving  the 
particular  acts  testified  to  by  witnesses  for  the  plaintiff,  will  not  war- 
rant a  verdict  for  defendant.^  Where  there  is  no  evidence  connect- 
ing a  third  person  with  an  actual  sale  of  liquor  to  tbe  husband  on  the 
day  in  question,  evidence  that  tbe  third  person  was  reputed  to  be 
engaged  in  the  illegal  sale  of  liquor  is  inadmissible  to  show  that 
defendant  did  not  furnish  tbe  husband  with  liquor,  although  there  is 
evidence  that  tbe  husband  stopped  at  the  third  person's  place,  and 
that  he  was  seen  to  hand  something  to  the  husband.^ 

§  333.   Proof  of  Intoxication  as  Cause  of  Injury. 

It  is  further  necessary  for  the  plaintiff  to  prove  that  the  defendant's 
sale  of  liquor  produced  intoxication.  In  this  connection,  it  has  been 
held  correct  to  instruct  the  jury  that  "whenever  a  man  is  under  the 
influence  of  liquor  so  as  not  to  be  entirely  at  himself,  he  is  intoxi- 
cated, though  he  can  walk  straight,  though  he  can  attend  to  his  busi- 
ness, and  may  not  give  any  outward  and  visible  signs  to  tbe  casual 
observer  that  he  is  drunk."  ^  But  the  jury  must  be  satisfied,  by  a 
preponderance  of  evidence,  that  defendant  contributed  to  the  intoxi- 
cation of  the  party  in  an  appreciable  degree.^  Where  it  is  undis- 
puted that  the  party  drank  one  glass  of  whisky  in  defendant's  saloon, 
and  three  witnesses  testify  that  very  soon  after  he  was  so  drunk  that 
be  staggered,  though  several  witnesses  testify  that  he  was  not  then 
intoxicated,  the  question  whether  his  intoxication  was  caused  wholly 
or  partly  by  tbe  liquor  furnished  by  defendant  is  for  the  jury.*** 
Proof  that  tbe  party  bought  liquor  of  the  defendant  will  not  shift  the 
burden  upon  the  latter  to  show  that  his  liquor  did  not  cause  the  for- 
mer's intoxication.***  It  is  also  incumbent  upon  the  plaintiff  to  prove 
that  the  intoxicated  person  sustained  the  injuries  in  question  in  con- 

McManigal  V.  Seaton,  23  Nebr.  549,  Blatz  v.  Rohrbach,  (Sup.)  14  N.  Y. 

87  N.  W.  Rep.  271.  Supp.  458. 

Richards  v.  Moore,  (Vt.)  19  All.  »iMcCarty  v.  Wells,  51  Hun,  171.  4 

Rep.  890.  N.  Y.  Supp.  672. 

sa»Elkin  v.  Buschner,  (Pa.  Sup.)  16  292Macleod  v.  Geyer,  53  Iowa,  615,  6 

Atl.  Rep.  102.  N.  W.  Rep.  21. 
^  Chase  v.  Eenniston,  76  Me.  209; 
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sequence  of  the  alleged  intoxication.^  In  a  case  where  there  was 
evidence  that  the  deceased  drank  at  various  places  and  became  so 
much  intoxicated  as  to  be  unable  to  walk,  and  the  witnesses  did  not 
see  him  again  until  his  body  was  found  in  a  mill-race,  in  water  two 
and  one-half  to  four  feet  deep,  in  which  he  had  been  drowned,  it  was 
held  that  there  was  sufficient  evidence  to  sustain  a  finding  that  his 
death  was  caused  by  intoxication So,  where  plaintiff's  husband 
was  killed  in  a  fight  with  a  person  who  was  drunk  on  liquor  furnished 
by  defendant,  evidence  that  the  husband  was  quiet  when  sober,  and 
quarrelsome  when  drunk,  is  admissible  as  bearing  on  the  question 
whether  he  was  intoxicated  at  the  time  of  the  injury,  and  whether 
his  intoxication  contributed  to  the  injury.'"'^  In  a  recent  case  in 
Nebraska,  the  action  was  for  loss  of  means  of  support  in  consequence 
of  the  suicide  of  plaintiff's  husband,  caused,  as  it  was  alleged,  by 
continued  intoxication  from  liquor  furnished  by  the  defendants  for 
several  days  before  his  death.  There  was  proof  tending  to  show  that 
for  several  days  the  deceased  had  been  sober,  and  that  the  act  had 
been  deliberately  done.  There  was  also  proof  tending  to  show  that 
for  a  considerable  period  prior  to  his  death  he  had  been  constantly 
under  the  influence  of  liquor  furnished  by  defendants.  It  was  held 
that  physicians  were  properly  allowed  to  answer  hypothetical  ques- 
tions as  to  the  probable  effect  of  the  continued  use  of  intoxicating 
drinks  in  causing  suicide.*^ 

§  334.   Evidence  of  Decedent's  Expectation  of  Life. 

Where  the  injury  to  the  plaintiff's  means  of  support  which  forms 
the  cause  of  action  results  from  the  death  of  her  husband,  and  he  is 
shown  to  have  been  a  strong  and  healthy  man,  annuity  tables — 
such  as  the  Carlisle  or  the  Northampton  tablev — may  be  resorted  to 
for  the  purpose  of  determining  what  would  have  been  the  probable 
duration  of  his  life,  and  thus  aiding  in  estimating  the  damages."^ 

•3  Murphy  v.  Curran.  24  111.  App.  475.  788.  48  N.  W.  Rep.  1150.    But  evidence 

A^McCarty  v.  Wells,  51  Hun,  171, 4  N.  that,  on  the  day  of  the  tuicide.  dece- 

Y.  Supp.  072.  dent  was  charged  with  embezzlement, 

^  Brockway  v.  Patterson,  73  Mich,  was  properly  excluded.  Id. 

122.  40  N.  W.  Rep.  192.  ^  Roose  v.  Perkins,  9  Nebr.  804.  2  N. 

o«PofflDbarger  v.  Smith,  27  Nebr.  W.  Rap.  716,  81  Am.  Rep.  409;  King  t. 
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But  if  the  person  is  not  shown  to  have  been  robust  and  strong,  the 
jury,  in  estimating  his  probabilities  of  life,  must  not  regard  the 
standard  applied  to  more  sonnd  and  healthy  lives,  but  base  their 
calculation  npon  his  own  condition  and  prospects.^ 


§  336.   Evidence  to  Charge  Ijessor  of  Premises. 

Under  the  statutory  provisions  imposing  a  liability  on  the  lessor 
of  premises,  knowing  and  consenting  to  their  use  as  a  liquor  shop, 
it  is  necessary,  as  we  have  already  stated,  to  make  a  case  individa- 
ally  against  the  lessor,  and  proper  evidence  of  his  knowledge  and 
consent  must  be  given.  In  a  case  where  it  was  shown  that  defend- 
ant, before  leasing  his  building,  stated  that  his  prospective  tenant 
intended  to  keep  a  hotel,  and  could  get  a  license;  that  he  was  sev- 
eral times  about  the  hotel  while  it  was  being  fitted  up,  and  was  in 
the  habit  of  going  there  two  or  three  times  a  week ;  together  with 
evidence  that  there  was  a  regular  bar-room  in  the  hotel,  where  every 
one  got  liquor  who  asked  for  it ;  this  was  held  sufficient  proof  of  a 
leasing  for  the  purpose  of  the  sale  of  liquors,  and  of  knowledge  that 
the  premises  were  used  for  that  purpose.^  But  proof  that  the  les- 
see's bar-tender  gave  liquors  to  the  plaintiff's  husband  does  not  show 
a  giving  away  by  the  lessee  so  as  to  render  the  owner  of  the  premises 
liable,  such  gift  by  the  bar-tender  being  beyond  the  scope  of  his 
authority.^  And  evidence  of  a  conversation  concerning  the  sale  of 
liquor  to  plaintiff's  husband,  between  plaintiff  and  the  lessee's  hus- 
band, five  years  before  trial,  and  before  the  lease,  and  not  at  the 
leased  premises,  is  incompetent.**  Where  the  action  is  to  enforce 
on  the  premises  the  lien  of  a  judgment  recovered  against  the  tenant, 
such  judgment  is  evidence  of  the  fact  of  its  own  rendition,  but  it  is 
not  evidence  of  the  amount  for  which  the  property  is  to  be  sub- 

m 

Eell.  13  Nebr.  409,  14  N.  W.  Rep.  141;  swConklin  v.  Tice,  (Sup.)  1  N.  Y 

Sellars  v.  Foster.  27  Nebr.  118,  42  N.  W.  Supp.  803. 

Rep.  907;  Davis  v.Standish.  26  Hun,  608;  Campbell  v.  Scblesinger.  (Sup.)  1 

Hall  V.  Germain,  (Sup.)  14  N.  Y.  Supp.  5.  N.  Y.  Supp.  220. 

«8  Clinton  v.  Laning,  61  Mich.  355,  28  3oi  Ketcham  v.  Fox.  52  Hun,  284,  5  N. 

N.  W.  Rep.  125.  Y.  Supp.  272. 
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jected,  as  against  the  owner  who  was  not  a  party  to  the  original 
proceedings.** 

§  336.   Evidence  on  Question  of  Exemplaxy  Damages. 

If  the  plaintifiF,  in  an  action  of  this  character,  claims  exemplary 
damages,  it  is  incumbent  on  him  to  prove  aflSrmatively  such  facts 
and  circumstances  as  will  show  the  defendant's  conduct  to  have  been 
malicious,  wanton,  or  oppressive;  as,  that  defendant  knew  the 
intemperate  habits  of  the  party  to  whom  he  sold  liquor,  that  he  had 
been  notified  not  to  sell  to  such  party,  or  the  like.*^  Evidence  that 
plaintiff  had  requested  defendant  not  to  sell  liquor  to  her  husband  is 
competent,  although,  at  the  time  of  the  request,  defendant  was  not 
licensed  to  sell  liquor.*^  And  the  reading  by  the  judge  to  the  jury 
of  the  statute  prohibiting  the  sale  of  liquor  to  an  intoxicated  person 
or  an  habitual  drunkard  is  not  error,  as  it  is  admissible  on  the  ques- 
tion of  exemplary  damages.*^  To  meet  a  claim  for  such  damages, 
defendant  must  be  allowed  to  introduce  evidence  of  his  good  faith, 
of  the  absence  of  bad  motives  on  his  part,  and  of  his  endeavors  to 
prevent  the  accruing  of  injury  to  the  plaintiff.  But  where  there  is 
nothing  to  show  that  the  jury  gave  the  plaintiff  exemplary  damages, 
the  exclusion  of  evidence  offered  by  defendant  to  show  that  he  had 
instructed  his  bar-tender  not  to  sell  liquor  to  plaintiff's  husband  is 
not  error.** 

§  387.   Weight  and  Sufficiency  of  Evidence. 

The  action  authorized  by  the  civil  damage  laws  is  penal  in  its  nat- 
ure, but  it  is  not  a  criminal  proceeding.  Hence,  while  the  material 
allegations  of  the  declaration  must  be  fully  proved,  it  is  not  neces- 
sary that  the  evidence  should  exclude  all  reasonable  doubt.  A  pre- 
ponderance of  evidence  is  sufScient,  and  this  may  result  from  cir- 

>o-*Ruckham  v.  Grape.  65  Iowa.  585,  ^  Johnson  v.  Schaltz,  74  Mich.  75,  41 

17  N.  W.  Kep.  75.").  N.  W.  Rep.  S65. 

^  Larzclere  v.  Kirchgessner,  78  Mich.  «*  Mayers  v.  Smith,  121  111.  442,  18  N. 

276.  41  N.  W.  Rep.  488.  E.  Rep.  21tt. 

^  Larzelere  v.  Kirchgessner,  78  Mich. 

^^76.  41  N.  W.Rep.  48a 
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oumstantial  as  well  as  direct  evidence.^  Where,  for  example,  it  is 
shown  that  defendant  kept  a  liquor-store ;  that  he  knew  plaintiff's 
husband  to  be  a  regular  drunkard;  and  plaintiff  testifies  that  she  saw 
her  husband  drinking  liquor  in  defendant's  place  with  persons  named; 
that  he  was  beastly  drunk"  and  brought  home  helpless;  that  she 
requested  defendant  not  to  sell  to  him,  which  he  continued  to  do; 
and  that  the  husband  beat  her  and  failed  to  support  her;  this  makes 
out  a  case  sufficient  to  require  a  submission  to  the  jury,  although 
defendant  denies  each  charge,  as  the  jurors  are  not  bound  to  believe 
him.^  So,  where  a  statute  provides  that  "whoever  shall  sell  or  give 
intoxicating  liquor  to  any  minor  shall  forfeit  $100  for  each  offense, 
to  be  recovered  by  the  parent  or  guardian  of  such  minor  in  an  action 
of  tort, "  the  action  under  the  statute  is  a  civil  proceeding,  and  the 
defendant's  guilt  need  not  be  proved  beyond  a  reasonable  doubt ;  it 
need  not  be  proved  that  he  knew  the  buyer  to  be  a  minor."^ 

w  Hall  T.  Barnes,  82111.  228;  Lyon  V.  «»Roberge  v.  Burnham.  124  Mass. 

Fleahmann,  84  Ohio  St.  151.  277,  construing  Pub.  St  Mass.  c  100,  § 

«» O'Connor  v.  Couzen,  102  N.  Y.  702.  24.    Compare  Comm.  v.  Finnegan,  124 

7  N.  E.  Rep.  869.  Mass.  824. 
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INJUNCTION  AND  ABATEMENT  OF  LIQUOR  NUISANCEa 

g  8d8.  Statutes  Defining  Liquor  Nuisances. 

889.  Constitutionality  of  Statutes. 

840.  Elements  of  the  Offense. 

841.  Who  may  Institute  Proceedings. 

842.  Parties  Defendant. 

843.  Abatement  of  Nuisance. 
344.  Injunction  against  Nuisance. 
845.  Pleading. 

84G.  Evidence. 

347.  Practice. 

848.  Allowance  of  Attorney's  Feet. 

349.  Contempt  Proceedings  for  Violation  of  Injunction. 

§  338.   Statutes  Defining  Liquor  Nuisances. 

In  several  states,  statates  have  been  enacted  declaring  that  houses 
or  tenements  kept  for  the  anlawful  sale  of  intoxicating  liquors  shall 
be  deemed  public  nuisances;  allowing  any  citizen  of  the  county  to 
maintain  a  bill  for  an  injunction,  or  authorizing  the  district  attorney 
to  file  an  information;  giving  jurisdiction  to  chancery  to  enjoin  the 
nuisance;  and  in  some  cases  authorizing  its  abatement  by  the 
removal  and  sale  (or  destruction)  of  the  liquors,  vessels,  and  imple- 
ments of  the  trade,  and  the  closing  up  of  the  building/  It  is  at 
least  doubtful  whether,  in  tLe  absence  of  such  statutes,  equity  would 
take  jurisdiction  of  an  application  by  a  private  person  for  an  injuno- 
tiou  against  an  unlicensed  liquor-shop,  though  the  keeping  of  it 
might  constitute  a  public  nuisance,  unless  the  petitioner  oould  show 
some  special  and  individual  damage  sustained  by  him  in  consequence 
of  it.^  And  even  under  legislative  enactments  of  this  character,  the 
effect  is  not  to  make  intoxicating  liquors  in  themselves  a  common 

iHev.  Sl.Me.c.27:Rev.St  VtS3884;    McClain'i  Code.  Iowa.  1888,  g§  1548. 
St.  Mass.  1887.  c.  380.  ^  1;  Ohio  Act    2889;  Comp.  Lawt  Kant.  §  2299;  Lawt 
3Iay  1.  1854.  ^  4.  (S.  &  C.  1431 ;)  Code  W.     Kans.  1887.  p.  283. 
Va.  c.  :i2.     18;  Laws  N.  H.  1887.  c.  77,       «See  SUte  v.  Uhrlg.  14  Mo.  App.  418. 
gg  1.  2;  Laws  R.  L  1887,  c.  634,  §  14; 
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mma&noe,  in  any  suob  wm»  th$M  &  btiiUltig  in  ulildii  ^efimm 
xiuglit  Iftvfally  be  toifceii  open*  audi  the  UfQCM  ddstii9«l|  aa  a  nid» 
Banc6,  by  peracmB  wfaose  lelatiou  lint  Moiiii  fivfaeittii  lb« 
iog  and  obtaixiod  ligtm  tlwfi** 

i  880,  tIftfiitHfnIimiiiBty  of  BtetaftM* 

Ifad  omstitetiwat  nliffitjr  of  »taiiit«a  roeli  m  ata  dmiilMd  m 

preeediDg  eecUon  has  not  beeii  Miooeaef  ully  questioxiod.  On  Ibaaofli- 
trary,  they  are  suBtained  aa  proper  and  legitimate  erertions  of  tb© 
polioe  power^  and  are  not  ragarded  aa  Ttolatire  of  any  rigbta  girnr- 
aafiad  by  iim  ocmatita  tioaa/  Ik  partbtdar,  it  oannot  be  maintaiaad 
tbaf  iHtib  a  law  ii  in  eontfavmlioii  of  tbd  eoMtitutional  goaraaiy  of 
trial  by  juryj  inaBmuch  equity  possossoi^  an  ancient  and  welE-sat^ 
tied  jarisdletion  for  the  abatemetit  of  aaisaneas,^  Neither  ie  it 
tmeonslitational  as  depdviog  the  guilty  persom  of  bis  property  witb- 
0iit  due  pioeeis  ti  iair,  tiui  tmpw  uid  orierly  pEMeaiiBgt  af  amiiii 
of  chancery  being  ''dne  process  of  law^  within  the  meaning  of  tlia 
constitutional  gnaraoty**  Nor  is  ii  invalid  as  authorizing  pnnisb' 
ment  ul  the  afiender  by  fine  and  imprisonment  without  indictment 
by  a  grand  jury,  the  imposition  of  such  punishment,  as  provided  by 
the  statnte,  being  in  the  exercise  of  the  chancellor's  power  to  punish 
for  contempt  when  the  defendant  refuses  to  obey  the  mandate  for  the 
abatement  of  the  nuisance,  and  it  being  within  the  province  of  a 
court  of  competent  jurisdiction  to  punish  for  contempt,  whether  the 
proceedings  therefor  be  regarded  as  civil  or  criminal,  without  an 


•  Brown  t.  Perkins,  12  Gray,  89. 

«Comm.  y.  Howe,  18  Gray,  26;  SUte 
T.  Hugbet.  16  R  L  408. 16  Atl.  Rep.  911; 
Streeter  V.  People.  69  111.  595;  Our  House 
T.  State,  4  Greene.  (Iowa,)  172;  Zumhoff 
T.  State,  Id.  526. 

•Littleton  v.  Fritz,  65  Iowa,  488,  22 
N.  W,  Rep.  641.  54  Am.  Rep.  19;  State 
V.  Jordan.  72  Iowa.  377,  84  N.  W.  Rep. 
285;  Carleton  v.  Rugg,  149  Mass.  550.  22 
N.  E.  Rep.  55;  Schmidt  v.  Cobb.  119  U. 
S.  286,  7  Sup.  Ct.  Rep.  1878.  In  New 
Hampshire,  however,  defendant  is  en- 
titled to  a  trial  by  jury  to  ascertain  the 
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fact  of  the  nuisance  before  it  can  be 
abated  in  equity;  on  the  ground  that  it 
is  there  the  uniform  practice  of  equity 
to  withhold  the  permanent  injunction 
against  an  alleged  nuisance,  until  the 
fact  of  its  existence  has  been  established 
by  the  verdict  of  a  jury,  if  the  defend- 
ant demands  a  jury  trial.  State  t.  Cur- 
rier. (N.  H.)  19  Atl.  Rep.  1000. 

«  State  V.  Jordan.  72  Iowa,  877.  84  N. 
W.  Rep.  285;  Craig  v.  Werthmueller, 
78  Iowa,  598.  43  N.  W.  Rep.  606;  Mc- 
Lane  v.  Leicht,  69  Iowa.  401,  29  N.  W. 
Rep.  827. 
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indictment.^  Farther,  if  the  corporate  powers  conferred  npon  a 
municipality  are  broad  enough  to  authorize  an  ordinance  declaring 
the  selling  of  spirituous  liquors  a  nuisance,  such  ordinance  is  valid.' 
But  an  ordinance  declaring  that  all  intoxicating  liquors  kept  within 
the  limits  of  the  town  for  the  purpose  of  being  sold  for  consumption 
within  the  town  shall  be  deemed  a  nuisance,  and  directing  the  police 
officers  of  the  town  to  abate  the  nuisance,  by  removing  the  liquor 
beyond  the  town  limits,  cannot  authorize  such  officers  to  seize  and 
carry  away  property,  without  first  having  the  question  judicially 
determined  whether  such  ordinance  had  been  violated.  A  man's 
property  cannot  be  seized  except  for  a  violation  of  law,  and  whether 
he  has  been  guilty  of  such  violation  can  only  be  determined  by  a 
court  of  competent  jurisdiction.* 

§  340.   Elements  of  the  Offense. 

In  order  to  constitute  a  place  kept  for  the  sale  of  liquor  a  nuisance, 
nnder  the  terms  of  the  statutes  we  are  considering,  it  is  not  neces- 
sary that  such  place  should  be  kept  in  a  disorderly  manner,'*  nor 
that  the  proprietor  should  permit  the  drinking  of  liquor  on  the 
premises."  Nor,  to  convict  a  defendant  of  maintaining  the  nuisance, 
is  it  necessary  to  show  that  he  knew  that  the  liquor  sold  at  his  place 
was  intoxicating.'^  In  Iowa,  it  is  held  that  the  statute  applies  not 
only  to  such  places  as  are  used  for  retailing  intoxicating  liquors,  but 
also  to  all  places  used  for  the  unlawful  manufacture,  sale,  or  keeping 
for  sale,  of  such  liquors.''  And  in  Massachusetts,  where  the  law 
provides  that  ''all  buildings,  places,  or  tenements  •  •  .  used  for 
the  illegal  keeping  or  sale  of  intoxicating  liquor  shall  be  deemed 
common  nuisances,"  it  is  held  that  an  hotel  may  be  a  place"  within 
tlie  meauing  of  the  statute.'^    As  regards  the  owner  of  leased  prem- 

State  V.  Jordan.  72  Iowa.  377.  84  N.  »«8tate  v.  Hughes.  16  R.  L  408. 16  Atl. 

W.  Kep.  285.  Rep.  911. 

MJoddnrd  v.  Jacksonville,  15  IlL  588,  "Craig  v.  Werthmueller.  78  Iowa,  598, 

60  Am.  Dec.  778.  48  N.  W.  Rep.  606. 

>  Darst  V.  People.  51  111.  286.  i^Comm.  y.  Purcell,  (Mats.)  28  N.  £. 

JO  Howard  v.  i?iate.  6  Ind.  444,  Rep.  28a 

"  state  V.  Fraser.  (N.  Dak.)  48  N.  W. 
Hep  :U3. 
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ises,  it  is  held  that  mere  knowledge  on  his  part  that  they  are  used 
for  liquor-selling  will  not  expose  him  to  punishment  for  maintaining 
a  nuisance ;  there  must  be  proof  of  his  permission  or  consent."^  In 
West  Virginia,  under  the  terms  of  the  statute,  it  is  held  that  a  court 
of  equity  cannot  restrain  by  injunction  a  party  charged  with  selling 
intoxicating  liquors  contrary  to  law,  or  abate  the  house  or  building 
where  such  liquors  are  alleged  to  be  sold,  until  the  owner  or  keeper 
of  such  bouse  or  place  has  been  convicted  of  such  unlawful  selling  at 
the  place  named  in  the  bill.^^  But  such  previous  conviction  of  the 
offender  does  not  appear  to  be  considered  requisite  to  the  exercise  of 
the  powers  of  equity  in  the  other  states. 

§  341.   Who  may  Institute  Proceedings. 

The  laws  on  the  subject  of  liquor  nuisances  commonly  provide  that 
the  proceedings  for  their  abatement  may  be  instituted  by  "any  citi- 
zen of  the  county"  wherein  the  nuisance  exists  or  is  kept  or  main- 
tained. Under  this  clause  some  decisions  have  been  made  which 
are  important  to  be  here  noticed.  Thus,  it  is  held  that  the  action 
may  be  prosecuted  by  a  person  having  the  necessary  qualification  of 
residence,  both  as  a  citizen  of  the  county  and  as  attorney  for  the 
state.^^  And  the  right  to  prosecute  such  action  to  judgment  is  not 
lost  by  the  plaintiff's  removal  from  the  county  after  the  commence- 
ment of  the  action.^^  For  if  the  plaintiff's  qualification  of  citizen- 
ship is  regarded  as  essential  to  the  jurisdiction,  it  is  a  rule  that  juris- 
diction, having  once  attached,  is  not  divested  by  the  subsequent  loss 
of  that  qualification.  It  is  also  held  that  a  Methodist  clergyman, 
appointed  to  preach  in  a  particular  town  for  a  year,  and  intending 
to  reside  there  as  long  as  permitted  by  the  church  authorities,  and 
no  longer,  is  a  citizen,  within  the  meaning  of  the  statute.'*  Where 
another  statute  of  the  state  provides  that  any  person  who  has  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either  c!  the  par* 

"State  V.  Stafford,  67  Me.  125.  "Judge  v.  Kahl,  74  Iowa.  486,  88  N. 

"Hartley  v.  Henretta,  (W.  Va.)  18  S.  W.  Rep.  173. 

E.  Rep.  875.  "Fuller  v.  McDonnell,  75  Iowa,  220, 

"State  V.  Sioux  Falls  Brewing  Co.,  89  N.  W.  Rep.  277. 
(S.  Dak.)  50  N.  W.  Rep.  629. 
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ties,  or  against  both,  may  become  a  party  by  intervention,  it  is  held 
that  this  does  not  confer  on  a  citizen  the  right  to  intervene  in  a  snit 
commenced  by  another  citizen  for  the  abatement  of  a  liquor  nui- 
sance.*' In  such  action,  an  answer  denying  knowledge  or  informa- 
tion  sufficient  to  form  a  belief  as  to  whether  plaintiff  is  a  citizen  of 
the  county,  is  equivalent  merely  to  a  general  denial,  and  therefore 
raises  no  issue  as  to  plaintiff's  residence  or  citizenship.*^ 

S  342.   Parties  Defendant. 

A  person  who  holds  a  license  or  permit  to  sell  liquor  for  certain 
purposes,  but  who  sells  for  other  and  unlawful  purposes,  or  who  sells 
for  the  permitted  purposes  without  observing  the  conditions  or  for- 
malities which  the  law  imposes  upon  him,  is  guilty  of  maintaining 
a  nuisance  and  may  be  enjoined.**  Where  it  appears  that  two  per- 
sons, as  partners,  are  owners  of  the  nuisance,  only  one  of  whom 
is  made  a  party,  the  other  must  be  brought  into  court  before  a 
final  decree  can  be  made.**  It  is  further  to  be  observed  that  the 
"keeper"  of  such  a  place  is  not  only  the  owner  thereof,  but  any  other 
person  who  is  in  possession  and  control  of  the  room  and  liquors,  and 
who  manages  the  unlawful  business.**  At  the  same  time,  if  one 
defendant  is  the  sole  proprietor,  or  has  sole  charge  of  the  premises, 
and  the  other  only  kept  or  maintained  the  premises  as  his  servant, 
under  his  direct  personal  supervision,  the  latter  cannot  be  convicted.*^ 
If  the  owner  or  lessor  of  the  property,  though  taking  no  direct  part 
in  the  unlawful  business,  knows  of  the  use  which  is  being  made  of  the 
property  and  consents  thereto,  he  is  guilty  of  the  nuisance,  equally 
with  the  saloon-keeper.*"  Where  the  defendants  hold  the  building 
in  question  under  a  life-estate,  a  decree  closing  such  building  for  a 
year  will  become  inoperative  at  the  termination  of  such  estate,  if  it 

^Fennell  v.  Zerber.  74  Iowa.  699,  89  » Shear  v.  Green.  78  Iowa,  688,  86  N. 
N.  W.  Rep.  113.  W.  Rep.  643. 

21  Craig  V.  Hasselman.  74  Iowa.  588.  88       ^Schultz  v.  SUte,  82  Ohio  St  m 
N.  W.  Rep.  402.  »State  v.  Gravelin.  16  R  I.  407,  16 

«  State  V.  Webber,  76  Iowa.  686.  89  N.    Atl.  Rep.  914. 
W.  Rep.  286;  State  v.  Davit,  44  Kant.       "Bell  v.  Glaseker.  (Iowa,)  47  N.  W. 
60,  24  Pac.  Rep.  78.  Rep.  1042;  State  v.  Douglass.  75  Iowa, 

482,  89  N.  W.  Rap.  686. 
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timflittta  withm  the  jear^  the  remainder-men  not  being  made  pn^ 
^  to  Ibtt  airttott.^  Vlio  jnrtBdfoliiib  itf  all  maitevi  in  Imilcraplagr 

vested  in  the  federal  courts  is  not  exclusive  of  that  of  tbe  state  eterts 
to  entertain  an  action  for  tbe  abatement  of  a  liquor  naisance  main* 
tained  on  property  belonging  to  the  bankrupt  estate^  that  being  a 
loalter  ftf  polioe  »gQlalici%  irkioli  doee  aolMerim  liCbtlMiw^ 
nfk  juiBdiitim  of  tin  taditAl  Mtoii.* 

§  343.   Alaatement  of  NxUsanoe. 

^la  Jiatuies  provide  for  tbe  abatement  of  an  existing  nnteanee  by 
tiiliSlg  and  destroying  the  li^aorf  removing  from  the  bnilding  aU 
artiolefl  aaai  in  earryiog  on  Ike  bnrineai,  and  di»ng  the  plftoe  flof  m 
defiuHe  peiiod,  at  a  ;ear.  WJien  tbe  faet  ttf  llie  QftiBanea  baa  hma 
estaMislied,  an  order  for  its  abatement  in  this  manner  19  not 
juetiiied,  but  it  ie  error  for  tbe  oourt  to  refuse  to  make  it.^  Bui  tta 
atntute  doea  not  autboriae  the  deatmotion  of  the  bnildtng  bj  piinla 
fiidifMiiBk  or  hj^f^Um  rathoritiei;  tbeftfattlMAnlot  a  raiamofy 
mnmA  Igr  4^  iEegnl  m  ol  a  bnilding,  conoiaia  iii  tfae  preventira  vi 
the  future  illegal  use,  and  not  in  the  deBtruction  of  the  building ;  and 
no  private  individual  is  authorized  to  abate  a  nuisance,  pnblie  or 
private,  except  when  and  so  far  as  it  actually  obstructs  him  in  tbe 
exercise  of  bis  rights.^  And  further,  "no  order  to  shut  up  or  abate 
tbe  place  can  rightfully  be  made,  unless  the  nuisance  continues  to 
exist  at  tbe  time  such  order  is  made.  Unless,  therefore,  tbe  court  is 
satisfied  that,  at  the  time  of  making  the  order,  the  place  is  kept  for 
the  sale  of  liquors  in  violation  of  the  act,  no  order  should  be  made. 
For  it  is  the  unlawful  business,  and  not  the  place  per  ae,  that  creates 
the  nuisance;  and  hence,  when  the  business  has  ceased,  there  is  no 
nuisance  to  abate.  No  man's  property  can  be  forfeited  as  a  punish- 
ment for  crime.  •  •  •  Hence  there  is  no  power  to  deprive  a  man 
of  the  use  of  his  property,  unless  it  be  necessary  in  order  to  abate  an 

«  Danner  v.  Hotz,  74  Iowa.  389,  87  N.  N.  W.  Rep.  171 ;  Slate  v.  Adams.  (Iowa,) 

W.  Rep.  969.  47  N.  W.  Rep.  770. 

« Radford  t.  Thornell,  (Iowa,)  45  N.  » State  v.  Paul,  5  R.  I.  185;  8Ute  v. 

W.  Rep.  890.  Keeran,  Id.  497. 

^McClure  t.  Branifl,  75  Iowa,  88,  80 
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existing  nuisance.""  An  order  of  court  directing  that  ttie  liquor 
found  in  a  certain  place  shall  be  destroyed,  and  that  all  fixtures, 
furniture,  vessels,  and  all  movable  property  on  the  premises,  used  in 
the  unlawful  business,  shall  be  removed  and  sold,  sufficiently 
describes  the  property  to  be  so  removed  and  sold.**  When  the  place 
has  been  closed,  by  order  of  the  court,  it  is  unlawful  for  the  defend- 
ant to  re-open  it  within  the  prescribed  time ;  but  this  is  only  upon 
condition  that  the  officer  has  fully  and  faithfully  complied  with  the 
directions  of  the  statute  and  of  the  order,  in  closing  the  place  and 
posting  notices." 

§  344.   Injunction  against  Nuisance. 

Where  a  person  has  violated  the  rights  of  another,  or  of  the  pub- 
lic, by  erecting  and  maintaining  a  nuisance,  such  as  keeping  and  using 
premises  for  the  unlawful  sale  of  liquor,  an  injunction  may  be  granted 
to  restrain  such  person  from  so  using  the  premises  in  the  future, 
although  the  nuisance  has  been  abated.**  A  place  where  liquor  has 
been  illegally  sold  may  be  abated  where  the  only  change  in  the  busi- 
ness shown  is  the  discharge  of  a  clerk  who  was  alleged  to  have  made 
the  sales  without  the  owner's  authority,  and  there  is  evidence  of  sub- 
sequent sales  by  the  owner."  But  on  the  other  hand,  where  the  evi- 
dence shows  that  the  owner  of  the  building  had  acted  in  entire  good 
faith  in  endeavoring  to  prevent  illegal  sales,  and  had,  as  soon  as  possi- 
ble after  discovering  that  liquor  was  so  sold,  terminated  the  lease  and 
ousted  the  tenant,  it  would  be  error  to  decree  an  injunction  against 
him."  So  where,  after  the  granting  of  a  temporary  injunction,  the 
lessor  served  notice  to  quit  on  the  lessee,  and  instituted  proceedings 
for  forcible  entry  and  detainer  against  him,  and  prosecuted  them 
vigorously  but  unsuccessfully,  both  before  the  justice  and  in  the  dis- 
trict court,  it  was  held  that  a  judgment  on  the  final  hearing,  dissolv- 

8>  Miller  v.  Stale.  8  Ohio  St  475.  Spreen,  75  Iowa.  809, 89  N.  W.  Rep.  512. 

32  (  raig  V.  Werthmueller.  78  Iowa,  598,  »  Elwood  v.  Price,  75  Iowa,  228,  89  N. 

43  N.  \y.  Rep.  6()6.  W.  Rep.  281. 

"State  V.  Clark,  (Vt)  19  Ail.  Rep.  981.  "Drake  v.  Kingsbaker.  72  Iowa.  441, 

5^  Judge  V.  Kribs.  71  Iowa,  183,  82  N.  84  N.  W.  Rep.  199;  Eckert  v.  Davis,  76 

W.  Rep.  8i4;  Danner  v.  Hotz,  74  Iowa.  Iowa,  802,  89  N.  W.  Rep.  518. 
389,  37  N.  W.  Rep.  969;  Half  man  v. 
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ing  the  temporary  injunction  and  dismissing  the  proceedings  as  to 
him,  was  not  error.^  The  injunction  should  not  go  further  than 
the  prayer  of  the  bill.  And  where  the  bill  does  not  allege  that  defend- 
ant is  engaged  in  the  manufacture  of  a  particular  kind  of  liquor, — 
for  example,  beer, — and  asks  no  relief  in  that  respect,  a  decree 
restraining  defendant  from  making  such  liquor  will  be  modified.** 
The  writ  of  injunction  should  specify  with  reasonable  certainty  the 
place  to  which  its  prohibition  is  intended  to  apply,  but  it  need  not 
designate  the  particular  building  intended.** 

§  346.  Pleading. 

The  petition  or  complaint  for  an  injunction  against  a  liquor  nui- 
sance, or  for  its  abatement,  must  describe  the  place  where  the  alleged 
nuisance  is  maintained,  allege  the  facts  constituting  the  nuisance, 
and  connect  the  persons  named  as  defendants  with  the  unlawful  acts 
complained  of.  Thus,  a  petition  which  alleges  that  the  building 
occupied  by  defendants  "as  a  drug  store,  is  a  place  where  spirituous 
liquors  are  unlawfully  kept  and  sold,  and  is  a  common  nuisance,"  is 
bad  on  demurrer,  for  it  does  not  show  the  liquor  is  kept  and  sold  by 
defendants.'*®  But  an  allegation  that  the  unlawful  sale  of  liquor  is 
conducted  in  a  building  with  the  owner^s  permission,  is  equivalent  to 
saying  that  it  is  done  with  his  knowledge  and  consent,  and  authorizes 
an  injunction.^  And  so  an  allegation  that  the  defendant  "is 
guilty  of  keeping  and  maintaining  a  certain  tenement,"  then  and 
there  used  for  the  illegal  keeping  and  illegal  sale  of  intoxicating  liq- 
uors, is  equivalent  to  an  allegation  that  he  "did  keep  and  maintain 
a  certain  tenement,"  etc. ;  it  is  not  so  uncertain  as  to  furnish  reason 
for  quashing  the  complaint.*^  A  complaint  charging  the  keeping  and 
maintaining  a  common  nuisance,  by  keeping  and  maintaining  a  tene- 
ment used  for  the  illegal  keeping  and  illegal  sale  of  intoxicating  liq- 

37  Morgan  v.  Koestner,  (Iowa.)  49  N.  State  v.  Batchellor,  (N.  H.)  20  AtL 

W.  Rep.  80;  Shear  v.  Brinkman,  72  Rep.  931.  Compare  Our  House  v.  State, 

Iowa,  698.  34  N.  W.  Rep.  483.  4  Greene,  (Iowa,)  172. 

w  Kaufman  v.  Dostal.  78  Iowa,  691,  86  «  Gray  v.  Stienes,  69  Iowa,  124,  2»  N. 

N.  W.  Rep.  643.  W.  Rep.  475. 

»Ver  Straeten  v.  Lewis,  77  Iowa,  180,  ^^Comm.  v.  Gallagher,  145  Mass.  104, 

41  N.  W.  Rep.  594.  13  N.  E.  Rep.  359. 
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uors,  is  sufScient,  withoat  any  farther  allegation  negativing  an 
authority  to  keep  and  sell  the  same.^  When  the  information  gives 
a  lengthy  and  explicit  description  of  the  place  where  it  is  alleged  the 
nuisance  was  kept  and  maintained,  an  incorrect  statement  as  to  one 
of  the  numerous  particulars  in  the  description,  which  could  not  possi- 
bly mislead  the  defendant,  nor  affect  his  interests  prejudicially,  is  not 
to  be  held  fatal  to  the  prosecution.^  An  answer,  in  an  action  of  this 
kind,  which  does  not  deny  that  the  nuieanoe  existed  and  was  being 
maintained  at  the  time  the  action  was  brought,  but  merely  alleges 
that  afterwards  the  defendant  obtained  and  now  holds  a  permit  to 
sell  liquor^  is  demurrable.^ 

§  346.  Evidence. 

The  allegations  of  a  petition  for  the  abatement  of  a  liquor  nuisance, 
if  not  controverted,  must  be  taken  as  true;  and  in  such  case  it  is  not 
necessary,  in  order  for  the  plaintiff  to  succeed,  to  introduce  any  evi- 
dence whatever.^  But  if  the  facts  are  put  in  issue,  the  complainant 
may  proceed  to  make  out  his  case  by  circumstantial  evidence  as  well 
as  direct.  Thus,  while  the  mere  possession  of  liquor  in  a  dwelling- 
house  will  not  authorize  the  jury  to  find  that  it  was  kept  with  intent 
to  sell,  yet  the  fact  that  such  house  is  a  place  of  common  resort,  the 
stock  of  liquors  kept  there,  and  the  circumstances  usder  which  it  is 
kept,  are  evidence  for  the  jury  upon  the  question  whether  such  stock 
was  kept  for  use  in  the  family  or  for  sale.'*'  So  also,  certificates 
showing  the  purchase  of  liquor  from  the  defendant,  though  not  shown 
to  be  public  records,  are  competent  evidence,  both  as  corroborative 
of  witnesses'  testimony  that  they  procured  liquor  from  the  defendant, 
and  as  an  admission  on  his  part  that  he  had  made  the  sales.^  Where 

♦3  Comm.  V.  Brusie.  145  Mass.  117,  18  «  Bloomer  t.  Glendy,  70  Iowa.  757, 80 

N.  E.  Rep.  378.  N.  W.  Rep.  486;  Peisch  v.  Llnder.  78 

Stnte  V.  Reno.  41  Kans.  674.  21  Pac  Iowa.  766.  88  N.  W.  Rep.  188. 

Hep.  803.  «7  Comm.  t.  Kane.  150  Mass.  894,  23 

*^  Halfman  v.  Spreen.  75  Iowa.  809^  89  N.  E.  Rep.  908. 

N.  W.  Hep.  512;  Tibbetts  v.  Burster,  76  «  State  v.  Huff,  76  Iowa,  200,40  N.  W. 

Iowa.  176,  40  N.  W.  Rep.  707;  Rice  T.  Rep.  72a 
Schlopp,  78  Iowa,  753,  41  N.  W.  Rep. 

m. 
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Hm  BYiieme  is  atidispiited  tbai  diiEeiidMt  hwd  mado  salsB  of  Uqwr. 
iim  Holy  tQeilba  beiiiB  u  to  liii  good  Mtii,  tfaa  irawi  dodi  jftot  fisyBrifl|j|||| 

op  the  proyioce  of  tbe  jury,  by  asBumitig  the  faot^  in  its  oiiafgs«  thai 
delendant  had  made  ealee.^  Furthermore,  a  decn^e  rajoimtig  a 
liquor  nuiaancd  mil  not  he  diaturhed  if  there  is  an;  endenee  to  scs*  * 
fern  itf  altiioiigb  "an  apparent  {mpdH^myiM  ^  Hid  ^miinmif  mm^ 
be  against  the  iioding  and  judgment,^^  A  general  denial,  it  ia  balii 
does  not  put  in  issue  the  allegation  in  the  petition  as  to  tho  com- 
p]wiftxii's  residenGe«  and  proof  ia  support  thereof  need  not  be  iatro* 
dnesd,  altlimigb,  1^  tfat  stototo^  tbe  oelit^  mnat  1m  teoq^  hf  m 
clUzvn  of  the  county/^  As  an  aetiou  of  this  kind  is  a  Mffl  ^tomi* 
m(U  depofiitiinui       be  tokm  axid  used  m  arideiiM.'* 


I  847.  PractLoe, 

The  Rfatnfc^s  commonly  provide  for  tlie  isaostiMof  s  pitliiil&Uiy 
injunction  on  ex  parti  proof 8«  Thus,  hi  loWA,  thd  Isw  is,  that  i^en 
it  k  made  to  appear  to  tbe  eetlsfaotioE  of  tha  eoart^  by  aSldavits  or 
4{herwite«  M  ifte  «iM  iill^#ier,  ttiM  %  Itfiior  fiitliki^i  iietul^ 
exists,  or  is  being  maintained,  a  temporary  injunction  shaU  issue  as 
of  course,  without  bond,  upon  defendant's  application  for  a  contina- 
ance.  Under  this  act,  it  is  held  that  where  the  complaint  alleges 
the  existence  and  maintenance  of  such  nuisance,  and  is  supported 
by  affidavit,  and  the  record  fails  to  show  that  the  court  took  or 
required  any  further  proof,  it  is  error  to  grant  defendant's  applica- 
tion for  a  continuance  without  granting  tbe  injunction.^  But  a  final 
decree,  abating  the  nuisance  and  for  a  perpetual  injunction,  will  not 
be  reversed  on  the  ground  that  a  temporary  injunction  was  granted 
without  notice  to  defendants."  A  judge,  however,  has  no  authority 
to  make  an  order  at  chambers  abating  an  alleged  liquor  nuisance 


•State  v.  Huflf,  76  Iowa.  200,  40  N. 
W.  Rep.  m 

"Sickinger  v.  State,  (Kans.)  25  Pac 
Rep.  868.  See,  also,  Littleton  Harris, 
78  Iowa,  167.  84  N.  W.  Rep.  800. 

Littleton  Harris,  78  Iowa,  167,  84 
N.  W.  Rep.  800. 
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and  perpetually  enjoining  the  maintenance  of  the  same."  In  a  case 
\rhere  the  defendant  pleaded  guilty,  and  filed  an  affidavit  stating  that 
he  conducted  his  business  in  good  faith,  and  believing  that  he  had  a 
right  to  do  so,  having  begun  it  before  the  statute  was  passed,  and 
finally  abandoned  it  when  the  constitutionality  of  the  statute  was 
determined,  and  he  was  sentenced  to  pay  a  fine  of  $1,000  and  to  be 
imprisoned  in  default  thereof,  it  was  held  that  the  judgment  should 
not  be  reduced,  as  it  did  not  appear  from  the  record  that  the  trial 
court  abused  its  discretion.^ 


§  348.   Allowance  of  Attorney's  Fees. 

In  Iowa,  the  statute  provides  that,  in  an  action  for  the  abatement 
or  injunction  of  a  liquor  nuisance,  the  plaintiff,  if  successful,  shall 
be  entitled  to  not  less  than  twenty-five  dollars  as  an  attorney's  fee. 
It  is  held  to  be  the  duty  of  the  court,  if  there  is  any  contention  as  to 
the  amount  to  be  taxed  as  such  fee,  to  hear  testimony  as  to  the  value 
of  the  services  rendered.^^  And  if  there  is  no  evidence  of  the  amount 
of  labor  performed  by  the  attorney,  and  the  record  shows  no  evidence 
taken  on  the  trial  save  the  defendant's  answer,  the  fee  will  be  fixed 
at  the  statutory  minimum.**  This  provision,  it  is  held,  applies  as 
well  to  actions  prosecuted  by  the  county  attorney  in  the  name  of  the 
state,  as  to  those  prosecuted  by  a  private  citizen  in  his  own  name.** 
And  the  county  attorney  is  entitled  to  have  the  fee  taxed  as  costs  in 
the  case.^ 

§  349.    Contempt  Proceedings  for  Violation  of  Injunction. 

If  the  person  to  whom  the  injunction  is  directed  persists  in  main* 
taining  the  nuisance,  or  otherwise  disobeys  the  lawful  order  of  the 
court,  it  is  a  contempt,  for  which  he  may  be  punished.*^    In  some 

»  In  re  Harmer.  (Kans.)  27  Pac.  Rep.  » Farley      Geisheker,  78  Iowa,  458, 

10<i4.  48  N.  W.  Rep.  279. 

state  V.  Maloney,  79  Iowa.  418.  44  » State      Douglau.  75  Iowa.  482.  89 

N.  W.  Hep.  693.  N.  W.  Rep.  686. 

^'Crnii,'  V.  Werthraueller,  78  Iowa,  « Fair  ▼.  Seaward,  (Iowa.)  48  N.  W. 

r.98.  43  N.  W.  Rep.  606.  Rep.  67. 

«  Schaltz  T.  State,  82  Ohio  St.  276. 
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states,  the  proceedingB  fox  the  ponishment  of  Buch  oontempi  ars  reg* 
idAtod  lor  itetiii^  but  tbt  deeidou  liifimiftte  «t  not  nnttmrovii 
It  is  held  that  wlisfe  ibe  permits  the  euxQination  of  wiioesseB  in 
court,  m  such  proc<?edings,  their  teetimonj  may  be  oral  and  may  be 
taken  down  and  transcribed  hj  a  atenographar.^  TLe  proceeding 
may  ^per be  bfottght  iii  fhe  mim  0I  Ibe  otete,  itui  seed  not  ba 
instituted  by  the  plaintiff  10  tho  origmal  actioii  for  injunction.^  Am 
to  the  measure  of  pooiahiiient,  it  must  not  be  confounded  with  that 
preBcribed  for  the  original  offense  of  maintaining  the  xmi^aDce. 
BeQftiise  tbt  Iteiittd  «itftUlA«i  a  msttkiu  fine  m  imptiitttiiiimt  Cqc 
tbe  main  offeaat,  it  doea  not  foUow  that  the  saaie  peoftt^  m$y  be 
impwed  to  i  oeQfm(4  in  fiateiinf  tbe  iiijiittoUyoik* 
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CHAPTER  XV- 

SEARCH  AND  SEIZURE  LAWa 

g  850.   Statutes  on  the  Subject. 

851.  Constitutionality  of  Statutes. 

852.  Nature  of  the  Proceeding. 

858.  In  Whose  Possession  Liquor  may  be  Seized. 

854.  Complaint  or  Information. 

855.  Verification  of  Complaint 

856.  Requisites  of  Search-Warrant. 

857.  Description  of  Premises  to  be  Searched. 

858.  Description  of  Liquors  to  be  Seized. 

859.  Execution  of  Warrant 

860.  What  Property  may  be  Seized. 

861.  Officer's  Return  to  Warrant 

862.  Stattpt  of  Property  under  Seizure. 
868.  Arrest  or  Seizure  without  Warrant 

864.  Notice  to  ClaimanU. 

865.  Jurisdiction  and  Procedure. 

866.  Evidence. 

867.  Rights  of  Claimant 

§  360.  Statutes  on  the  Subject. 

The  statutes  familiarly  known  as  "search  and  seizure  laws,"*  which 
have  been  adopted  in  a  number  of  the  states,  are  intended  to  aid  in 
the  suppression  of  the  unlawful  traffic  in  liquors,  by  authorizing  pro- 
ceedings in  rem,  against  the  illicit  property  itself,  resulting  in  its  for- 
feiture or  destruction,  and  connected  with  a  criminal  liability  on  the 
part  of  the  person  who  has  illegally  kept  them  or  dealt  in  them. 
Briefly  described,  these  statutes  provide  that  any  citizen  may  file  a 
verified  complaint,  setting  forth  that  intoxicating  liquors  are  kept 
unlawfully,  or  kept  with  intent  to  be  sold  unlawfully,  in  a  certain 
described  place;  that  thereupon  a  search-warrant  shall  issue,  direct- 
ing the  officer  to  enter  the  suspected  premises  and  search  for  the 
described  liquors,  and  to  seize  them  upon  discovery;  that  the  officer 
shall  hold  the  goods  in  his  custody,  and  make  return  of  his  doings 
upon  the  warrant  to  the  magistrate;  that  an  officer,  without  a  war- 
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tant,  may  mm  Hquofb  found  by  bim  itt  any  eft«a  iritera  tie  wodl 
liAirft        tttttiiOKkdd  Id  Mifdh  fcnr  tbem  if  armed  with  a  moaiit, 

and  may  arrest  any  person  found  in  the  aet  of  unlawMly  selling  or 
tlpanipQrbiiig  liquor,  but  be  Bhall  then  forthwith  (or  within  a  tmaoQ* 
alto  time)  pioisure  a  warraati  and  make  retump  a  a  above,  of  vbal  b» 
basabeadjr  Am^i  tiiai  a  bearii^  abaU  be  had»  altar  fiotioa,  to  diate* 
mine  wb  ether  tba  law  has  been  violated  by  the  keeping  of  tha  r€i; 
and  that,  this  question  being  determined  affirmatively,  the  property 
shall  be  de&troyed,  or  elae  forfeited  and  sold  for  the  beneiil  ot  ihd 
tmm**  ia  eenie  ^asea  it  k  alM  pie?ided  iimi  a  dabnant  of  Ibe  Of- 
uora  may  appeal  from  a  jttdgmesii  of  eeiideiiiiifttioii,  m  #fiiig  m  bmid 
or  eatenng  into  a  twqgi^iHUiQa^ 

{         0«m«ttti^QiiAli1;r  of  BlatatM. 

Tbe  qneotion  oi  tbe  ooitatitaticiiial  ?aliditj  of  tearoh  and  saiiitre 
laiPa  ivai  esamiiied  at  eoiae  iengtti  m  m  eatliir  ebaptot,  and  wa 
there  foniid  that  such  Btatotes  in  their  tisnal  fonn,  with  dtia  obaerr* 
ance  of  the  rights  of  perHonB  and  proptTty,  are  not  open  to  objection 
under  either  the  federal  or  Btate  constitution/  It  wQUld  be  beyond 
tbe  power  of  the  legislature  to  antborize  a  search  of  a  man's  prem- 
ises without  a  warrant,  but  a  statute  which  authorizes  the  summary 
seizure  of  liquor  without  a  warrant,  is  constitutional.'  And  in  so 
far  as  regards  the  disposition  of  the  illicit  property,  it  must  be 
observed  that  a  statute  providing  for  the  forfeiture  and  destruction  of 
property  for  a  violation  of  la  w  is  not  in  conflict  with  the  constitutional 
provision  that  private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation.^    At  the  same  time,  tbe  statute  must  provide 


iRev.  St  Me.  c  27,  §§  84-40;  Laws  N. 
H.  1887,  c.  77;  Laws  Vt  1886,  no.  88; 
Pub.  St.  Mass.  c.  100,  §  80;  Gen.  St. 
Conn.  p.  270.  §  1;  Pub.  St.  R.  L  c.  87, 
§  28;  Code  Iowa,  g§  1544-1547. 

2  Supra,  §§  52,  53.  And  see  Gray  v. 
Kimball,  42  Me.  299;  State  v.  Miller.  48 
Me.  676;  Lincoln  v.  Smith.  27  Vt.  828; 
Gill  V.  Parker.  81  Vt  610;  Allen  v.  Sta- 
ples, 6  Gray,  491 ;  State  v.  Wheeler.  25 
Conn.  290;  Oviattv.  Pond,  29  Conn.  479; 
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State  V.  Snow,  8  H.  L  64;  In  re  Liquors 
of  McSoley.  15  R  L  608,  10  All.  Rep. 
659;  Jn  re  Liquors  of  Uorgan,  16  R.  L 
542,  18  Atl.  Rep.  279;  State  v.  Fitzpat- 
rick,  16  R.  L  54,  11  Atl.  Rep.  773;  Santo 
V.  State,  2  Iowa.  105.  63  Am.  Dec.  487. 

•State  V.  O'Xeil.  58  Vt  140.  2  Atl. 
Rep.  586;  Jones  v.  Root,  6  Gray,  485; 
Mason  v.  Lothrop,  7  Gra}',  854 

<  State  V.  Snow,  3  R.  L  64;  State 
Brennan's  Liquors,  25  Conn.  278;  Fiah- 
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for  notice  to  the  party  interested  in  the  property,  and  for  a  trial  and 
judicial  ascertainment  of  the  facts  requisite  by  the  statute  to  warrant 
a  forfeiture,  and  an  opportunity  must  be  given  for  such  party  to 
appear  and  defend.  If  the  statute  fails  in  these  particulars^  it  is  not 
valid.* 

§  362.   Nature  of  the  Proceeding. 

The  proceeding  authorized  by  the  search  and  seizure  laws,  being 
for  the  purpose  of  forfeiting  property,  on  the  ground  that  it  is  kept 
for  an  illegal  and  criminal  purpose,  is  clearly  in  the  nature  of  a  crim* 
inal  proceeding,  although  the  form  of  it  is  assimilated  to  that  of  a 
civil  action.*  "The  proceeding  in  question  was  created  by  statute 
for  the  purpose  of  condemning  property  that  is  dangerous  to  the  pub- 
lic safety,  and  disposing  of  it  so  that  it  can  do  no  harm.  It  is  not 
a  suit  between  one  party  and  another  according  to  the  course  of  the 
common  law,  and  would  not,  either  in  ordinary  or  technical  language, 
be  classed  among  civil  actions.*' '  Yet  it  is  not  a  criminal  prosecu- 
tion, in  any  exact  sense  of  the  term, — in  any  such  sense,  for  example, 
as  would  require  the  finding  of  an  indictment.  For  it  is  not  prima- 
rily directed  against  any  person.  It  is  true  the  owner  or  keeper  of 
the  liquor  may  intervene  or  be  made  a  party.  But  the  proceeding 
might  well  begin  and  terminate  without  any  disclosure  of  the  owner- 
ship of  the  property  or  the  appearance  of  any  claimant.  The  pro- 
ceeding is  therefore  to  be  regarded  as  one  in  rem,  against  the  liquors 
for  their  condemnation  as  forfeited  property,  and  the  complaint  is  in 
the  nature  of  a  libel.'  Important  consequences  follow  from  the  observ* 
ance  of  this  distinction.  Thus,  the  proceeding  not  being  strictly  a 
criminal  action,  the  issues  are  to  be  tried  by  the  rules  applied  in  the 
trial  of  civil  causes.*    Again,  the  determination  being  in  rem,  it  fixes 


er  V.  McGirr,  1  Oray.  1.  61  Am.  Dec. 
881:  Comm.  v.  Intoxicating  Liquors.  107 
Mass.  31H);  Bishop.  8tat.  Crimes,  ^  993. 

*State  V.  Snow,  3  K.  I.  54.  Greene  v. 
James.  2  Curt.  C.  C.  187.  Fisher  v.  Mc- 
Girr. 1  Gray.  1,  61  Am.  Dec.  381;  Hib- 
bard  v.  People.  4  Mich.  125;  People 
Haug.  68  Mich.  549,  37  N.  W.  Rep.  21. 

«Hibbard  V.  People,  4  Mich.  125;  State 
V.  Intoxicating  Lif^uors,  40  Iowa,  95; 


State  RobinsoD,  49  Me.  285;  Bute  t. 
Liquors  and  Vessels,  80  Me.  57, 13  AtL 
Rep.  794. 

•Slate  V.  One  Bottle  of  Brandy.  48 
Vt.  297. 

•Slate  V.  Barrels  of  Liquor.  47  N.  H. 
369:  Hine  v.  Belden.  27  Conn.  884;  2 
Black.  Judgm.  ^  799. 

*  State  V.  Barrels  of  Liquor,  47  N.  H. 
869. 
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§  853  LAW  OF  INTOXICATmil  LIQUOBS*  [Ch.  15 

the  ttatui  of  the  property  as  to  all  the  world,  and  notioa  to  tbe  par- 
BOQ  in  whose  poaadasion  the  lienor  happena  to  be  whoa  seisad  m 
fha  xioltoft  feqmsei,  ■nA  Ibe  cnma?  ii  bcmiid  lif  tli»  ptooetdiiiiii)! 
wbettm  be  bu  notiee  or  not.^  So  alio,  tbia  proceeding  is  eiiltielj 
diatinot  from  any  prosectitioiJ  which  may  be  mstitated  against  tbe 
peraon  who  had  tbe  li(jaora  anlawMlj  in  posseasion*  And  heuce^  ia 
enob  prooeetiticnitit  10  umnaterial  what  amieiioe  wne  pmei  upon  fte 
IfQQCHSf^ud  conversely,  a  convictioii  of  the  peraon  ia  no  bar  to  a 
proceeding  against  t\w  floods These  statutes,  it  ia  held,  refer  to 
place,  and  cannot  be  extended  to  prooesa  against  the  person*  Hence 
fiDob  ^oMBi  ^umol  be iiBned  tm tbe  aewoh o{« penoni^ii allfifed 
to  lraTel  aboal  nith  m  rieek  ef        m  bfi  pmm,  mftUng  aitoa 


g  S63.    In  Whose  Posaession  Liquor  may  be  Seized. 


It  is  held  that  when  intoxicating  li<|uor  ia  in  transit  from  a  t€q^|^ 
iritbimt  tbe  vtale  to  & potebMer  iritbiii ibe  atate^ and mmVmhiKKM 

rier  ia  tbe  agent  of  the  seller,  and  as  bis  possession  is  coapled  with  ^ 
an  intention  to  complete  the  sale,  within  the  state,  by  collecting  tbe 
money  and  delivering  the  goods,  it  is  unlawful.  Hence  the  liquor  ia 
subject  to  seizure  and  forfeiture  in  the  hands  of  tbe  carrier.^^  And 
so,  liquor  in  the  possesaion  of  a  warehouseman,  but  intended  by  tbe 
owner  for  unlawful  sale  within  the  state  when  it  shall  reach  its  desti- 
nation, is  liable  to  be  seized,  and  the  lien  of  the  warehouseman  is  no 
bar  to  tbe  proceeding,  although  he  has  no  intention  to  violate  the 
law."  But  the  fact  that  one  who  is  a  mere  bailee  of  the  owner  of 
liquor,  with  no  authority  from  him  to  make  sales,  designs  illegally  to 
sell  such  liquors  within  the  state,  will  not  work  a  forfeiture  of  tbe 

10  Johnson  t.  Williams.  48  Vt.  565.  station  in  transit  to  a  Soldiers'  Home 

u  State  V.  McCann.  61  Me.  116.  on  federal  territory  within  the  state. 

^Sanders  v.  State,  2  Iowa,  280.  are  not  liable  to  seizure,  although  they 

^  State  V.  Grames.  68  Me.  418.  are  to  be  sold  by  the  store-keeper  of  the 

"State  V.  O  Nell,  58  Vt  140.  2  Atl.  home.   State  v.  Cobaugh,  78  Me.  401,  S 

Rep.  586;  State  T.  U.  S.  Express  Co..  70  Atl.  Rep.  4. 

Iowa,  271,  80  N.  W.  Rep.  568.   But  in-         SUte  t.  Intoxicating  Liquors.  60 

toxicating  liquors  found  in  a  railroad  Me.  506. 
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§  354 


property.^*  Intoxicating  liquors  purchased  by  municipal  ofScers, 
without  authority  and  in  contravention  of  the  statute,^^  or  held  by 
such  ofiScers  without  being  marked  and  identified  as  the  law  requires,^^ 
are  liable  to  be  seized  and  adjudged  forfeited.  And  a  warrant  may 
be  issued  to  search  for  and  seize  liquor  already  taken  by  an  ofScer 
from  a  person  engaged  in  illegally  transporting  it,  and  still  held  by 
the  officer.** 

§  364.   Complaint  or  Information. 

If  the  complaint  and  warrant  for  the  seizure  of  liquor,  under  these 
laws,  follow  the  language  of  the  statute  or  the  forms  which  it  pre- 
scribes, it  will  in  general  be  sufficient,  and  the  circumstances  need 
not  be  alleged  with  a  particularity  of  averment  beyond  that.* 
Although  the  law  requires  the  information  to  be  made  by  a  resident 
of  the  county,  it  is  not  necessary  that  the  information  should  show 
such  residence  on  the  part  of  the  informant;  the  fact  may  be  estab- 
lished by  independent  proof."  But  where  the  statute  authorizes  the 
issue  of  a  search-warrant  for  liquors  ''owned  or  kept  by  any  person 
named  or  described  as  particularly  as  may  be,"  the  information  must 
allege  ownership  in  some  specific  person.**  The  complaint  is  also 
j-equired  to  describe  the  location  of  the  property  to  be  searched  for. 
And  this  should  be  done  with  as  much  precision  and  accuracy  as  the 
circumstances  will  permit.**   Generally,  the  statutes  do  not  allow  a 


Instate       Intoxicating  Liquort»  68 

Me.  121. 

Instate  V.  Intoxicating  Liquors,  68 

Me.  187. 

w  Androscoggin  R  Co.  T.  Richards, 
41  Me.  233. 

»  Allen  V.  Staples.  6  Gray,  491. 

20  State  V.  Intoxicating  Liquor,  88  Vt 
887;  State  v.  Welch.  79  Me.  99.  8  Atl. 
Rep.  348;  State  v.  Howley.  (Me.)  9  Atl. 
Rep.  620;  Comm.  v.  Intoxicating  Liq- 
uors. 18  Allen.  52;  Comm.  Grady,  108 
Mass.  412;  Comm.  McLaughlin.  Id. 
477;  Comm.  v.  Hazeltine.  Id.  479; 
Comm.  Intoxicating  Liquors,  107 
Mass.  216. 


"State  Blalr.  73  Iowa.  591.  84  N. 
W.  Rep.  483. 

^  State  T.  Intoxicating  Liquors.  64 
Iowa,  800,  30  N.  W.  Rep.  446. 

^  Where  the  information  was  entitled 
"State  of  Iowa.  Clayton  County. " 
that  it  was  unnecessary  to  allege  in  the 
information  that  the  liquors  were  in 
Clayton  county.  State  Thompson. 
44  Iowa.  899.  But  a  complaint  alleging 
that  certain  intoxicating  liquor  is  kept 
in  a  specified  place,  etc..  is  not  sup- 
ported by  a  verdict  which  finds  that  the 
liquor  was  owned  or  kept  there.  Comm. 

Intoxicating  Liquors,  4  Allen,  601. 
Bee  infra,  §857. 
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§154  uw  ow  WToxwArmQ  tmJ^Ksm.  [Cb 


i 


vjunat  to  he  lEbrnd  for  the  aeareh  of  a  dmlling-boafie  nnleBs  it  ia 
idtogdd  Id    6  plaee  ^  49aiiiim  imiitl  for  tipfilitig  purposM  m  to 
k«pt  ai  fi  dram-aboii.   Ib  oomiliAiieft  nUilUi  zeqaifemetil,  maw 

ment  til  at  the  lioiise  is  occupied  by  the  ddlAnAant  *'?i3  a  place  of 
inoiL  resort  kept  therein,"  is  sutHcient."  complaimt  mast 

charge  ih^  illegality  of  the  keepings  or  iatentian  to  aell  the  ti^tior 
T^tioD  of  bw.   To  Itiii  end,  an  altag&tiom  Ihai  the  propotfy  ^< 
kept  for  the  purpose  of  eal6»  without  authority,  within  this 
against  the  statute,"  ia  safficient*^    So  also  is  an  allegation  that  tue 
liquors  desisribed  were  kepi  by  the  defendant  ''for  sale  wiUilii  tbit 
statoi  ia  Tusktioii  of  law,  upon  maid  date.*^**  Bat  a  eomplmtil  vfalsb 
fblleges  that  the  liquors  were  in  the  posseaflton  of  tbe  accused, 
.were  inteniled  for  uulawfol  sale  within  the  Btate,  but  not  alleging  flfi 
Utilawfui  intention  to  sdll  by  the  aooused,  is  held  to  be  insafficieat^ 

Tenooslr  il  ii  bitd  ifasi  Urn  wmpl^t  aeed  not  lie  iigofid  li^ 
complainants,  ttHhongli  tim  itatnte  requires  it  to  be  reduced  to 
ing  by  the  Tnagi^^trnte."    An  averment,  in  search  and  seizure  pfoeesa^ 
"that  defendant  bad  been  before  eonTicted  of  keeping  aiid  depiMnti|f|| 

bt  M^d  III  tfaftt  iM«4liiriolatioii  of  law/  ia  sufficient,  mhm  ooiqpM 
with  particular  averments  of  the  time,  place,  and  court  in  which  the 
conviction  was  had,  to  charge  a  former  conviction  for  the  offense  of 
keeping  liquors  with  the  intention  of  illegally  selling  them,  so  as  to 
make  the  accused  liable  to  the  added  penalty  provided  by  statute 
upon  conviction  for  a  repeated  offense.^  Where  that  provision  of 
the  statute  which  allows  the  seizure  of  liquor  without  a  warrant  ia 
silent  as  to  the  time  of  making  the  complaint,  it  may  be  made  after 
the  seizure  as  well  as  before.^  But  in  such  case,  only  the  officer 
who  makes  the  seizure  and  apprehends  the  keeper  of  the  place  is 
authorized  to  make  the  complaint. 


wComm.  V.  Ledd}',  105  Mass.  381. 

^Jn  re  Liquors  of  Young,  15  R  L 
243.  3  Atl.  Rep.  3. 

^  In  re  Liquors  of  Hozie,  15  R.  L  241, 
8  Atl.  Rep.  1;  Comm.  v.  Intoxicating 
Liquors.  4  Allen,  593. 

«  State  V.  Miller,  48  Me.  070. 
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"Gill  ▼.  Parker.  81  Vt  610. 
»  State  V.  Longley.  79  Me.  53,  7  AtL 
Rep.  902. 

^  State  V.  Intoxicating  Liquors,  58 
Vt.  594.  4  AtL  Rep.  229. 
"Fenner  v.  State,  8  R,  L  107. 
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§  366.   Vexiflcation  of  Complalxit. 

As  it  is  a  universal  rule  of  American  constitutional  law  that  search* 
warrants  may  not  be  issued  except  upon  probable  cause  supported 
by  oath  or  affirmation,  the  complaint  or  information,  under  the  stat- 
utes we  are  considering,  is  always  required  to  be  yerified.  But  a 
statutory  requirement  that  the  search-warrant  "shall  be  supported 
by  the  oath  of  the  complainant,"  is  complied  with  by  the  complain- 
ant's making  oath  to  the  complaint  upon  which  the  warrant  is 
issued.*^  Where  the  warrant  is  issued  upon  the  oath  of  the  complain- 
ants "that  they  have  reason  to  believe  and  do  believe  the  allegations 
in  said  complaint  to  be  substantially  true,"  this  is  considered  suffi- 
cient, and  it  is  not  necessary  that  the  facts  upon  which  the  belief 
was  founded  should  be  sworn  to."  Further,  it  is  held  that  the  oath 
does  not  form  a  part  of  the  complaint,  although  incorporated  therein, 
and  hence  the  prosecution  is  not  required  to  prove  all  the  facts 
detailed  in  the  oath.**  A  complaint,  under  these  laws,  may  be  made 
on  affirmation  by  one  who  is  conscientiously  scrupulous  of  taking 
an  oath,  notwithstanding  the  statute  requires  a  "sworn  complaint."* 
And  the  certificate  of  the  magistrate  before  whom  the  complaint  is 
made,  reciting  the  fact  that  the  complainant  made  solemn  affirma- 
tion to  the  complaint,  is  conclusive  not  only  that  the  complainant 
was  "conscientiously  scrupulous  of  taking  an  oath,"  but  that  he  "form- 
ally affirmed  under  the  pains  and  penalties  of  perjury."*  In  some 
states,  a  special  affidavit  is  required  to  be  made  when  the  warrant 
is  for  the  search  of  a  dwelling-house;  but  it  is  held  that  this  is  not 
needed  when  the  place  complained  of  is  described  merely  as  a  "house 
occupied  and  kept  by"  a  certain  named  person.*' 

»2l)ownini?  V.  Porter,  8 Gray,  589;  Al-  "State  v.  Welch.  79  Me.  99,  8  AtL 

len  V.  Staples.  6  Gray.  491.  Rep.  84a 

3^  Lowrey  v.  Gridley.  80  Conn.  450.  "State     Devine.  (Me.)  18  Atl.  Rep. 

'^Comin.  V.  Intoxicating  Liquors,  143  128. 

Mass.  470,  8  N.  £.  Rep.  421.  "Sanders  v.  SUte,  2  Iowa.  280. 
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§  356 


LAW  OF  INTOXICATING  LIQUORS. 


[Ch.  16 


§  366.   Beqtdsites  of  Search- Warrant. 

A  searoh-warrant,  issued  in  pnrsnance  of  the  statutes  ander  oon- 
sideration,  is  a  sufficient  justification  for  the  officer  acting  under  it, 
where  the  magistrate  has  jurisdiction,  and  the  face  of  the  warrant 
discloses  sufficient  ground  for  his  judicial  action.""  As  to  the  facts 
and  recitals  necessary  to  appear  in  the  warrant,  much  will  depend 
upon  the  terms  of  the  particular  statute.  Thus,  if  the  statute  requires 
the  insertion  of  the  allegation  of  probable  cause  for  the  search,  it 
cannot  safely  be  omitted.""  The  warrant  must  also  show  that  it  was 
founded  upon  the  oath  required  by  law.^  And  it  must  recite  the 
names  of  the  complainants.^  But  it  need  not  direct  that  the  com- 
plainants be  summoned  to  appear  as  witnesses  at  the  hearing  of  the 
complaint.^  Nor  need  it  name  the  owner  of  the  liquors,  if  it  names 
the  person  in  whose  possession  they  are  found.^  Where  the  statute 
provides  that  a  warrant  to  search  a  dwelling-house  cannot  be  issued 
except  upon  the  testimony  of  witnesses,  reduced  to  writing,  that  there 
is  reasonable  ground  for  believing  that  spirituous  liquors  are  kept 
there  for  unlawful  sale,  the  warrant  must  show  a  compliance  with 
this  preliminary.^  And  where  the  act  provides  that  "no  warrant 
shall  issue  for  the  search  of  a  dwelling-house,  unless  a  tavern,  store, 
eating-room,  or  place  of  common  resort,  is  kept  therein,"  a  descrip- 
tion of  a  dwelling-house  as  ''a  place  of  common  resort"  merely,  is 
not  sufficient.  ""The  statute  contemplates  a  place  kept  for  the  pur- 
poses of  common  resort,  i.  e.,  appropriated  to  such  purposes  by  the 
occupant,  keeper,  or  person  having  the  control  of  the  premises."^ 
In  Maine,  it  is  required  that  the  warrant  contain  an  order  to  arrest 
the  accused.    And  it  is  said  that  if,  instead  of  that,  he  is  summoned. 


» Thurston  t.  Adams.  41  Me.  419. 
The  warrant,  under  Gen.  St.  Conn.  p. 
270,  §  5,  to  search  for  liquors,  need  not 
state  that  a  complaint  has  been  made, 
etc.,  all  this  appearing  in  the  complaint 
and  Justice's  certificate,  both  on  the 
same  paper  with  the  warrant.  Hornig 
V.  Bailey,  60  Conn.  40. 

^Comm.  V.  Intoxicating  Liquors,  105 
Mass.  17a 
(410) 


*<^Comm.  V.  Intoxicating  Liquors,  6 
Allen,  599. 

«Guenther  v.  Day,  6  Gray.  490. 

«  Downing  v.  Porter,  8  Gray,  589. 

«Allen  V.  Staples.  6  Gray,  491. 

« State  V.  Staples,  37  Me.  228;  Mc- 
Glinchy  v.  Barrows,  41  Me.  74. 

^Comm.  V.  Intoxicating  Liquors,  97 
Mass.  m 
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and  appears,  and  the  case  is  oontinaed,  and  then  an  amendment 
allowed  by  the  court,  the  proceedings  are  illegal.^  A  direction  in 
the  warrant  that  the  officer  *'make  due  return  of  this  warrant"  is  suf- 
ficient.*' 

§  367.   Description  of  Premises  to  be  Etoarched. 

By  a  well-known  principle  of  constitutional  law,  search-warrants 
are  required  to  contain  a  description  of  the  premises  to  be  searched 
80  specific  and  accurate  as  to  avoid  any  unnecessary  or  unauthorized 
invasion  of  the  right  of  privacy.  There  is  perhaps  no  single  test 
which  could  be  invariably  applied  to  the  description  in  the  warrant, 
to  determine  its  sufficiency.  But  it  has  been  said,  in  general  terms, 
that  the  description  will  be  sufficiently  certain,  if  it  is  such  as  would 
be  required  in  a  deed  to  convey  a  specific  parcel  of  real  estate.^ 
Further,  the  premises  must  be  particularly  described  both  in  the 
warrant  and  in  the  complaint  on  which  it  is  founded.  And  if  the 
warrant  merely  directs  the  entry  and  search  of  the  building  "above 
described,  meaning  certain  premises  described  in  the  complaint,  it 
is  void.^  And  the  two  descriptions  must  either  be  verbally  identical 
or  at  least  so  closely  corresponding  that  the  differences  between  them 
could  not  possibly  occasion  doubt  or  mistake."®  But  a  variance  in 
unimportant  or  unessential  details  will  not  necessarily  invalidate  the 
process.  Thus,  where  the  complaint  described  the  premises  as  for- 
merly owned  by  A.,  and  the  warrant  as  formerly  owned  by  B.,  it  was 
held  that  the  repugnant  words  might  be  rejected  as  unimportant,  if, 
independent  of  them,  the  description  given  was  sufficient  clearly  to 
designate  the  place  to  be  searched.^^  And  so,  where  the  only  differ- 
ence between  the  description  in  the  complaint  and  that  in  the  war- 
rant was  that  the  former  located  the  premises  at  number  197  on  a 
designated  street,  and  the  latter  at  number  179,  and  it  appeared  that 
the  person  named  occupied  only  number  197  on  that  street,  it  was 

M  State  T.  Leacb.  88  Me.  483.  ^Comm.  v.  Intoxicating  Liquors.  109 

^  Comm.  T.  Intoxicating  Liquors,  07  Mass.  871. 

Mass.  62.  ^Comm.  v.  Intoxicating  Liquors,  115 

<s  State  V.  Bartlett,  47  Me.  388;  Bute  Mass.  145. 

T.  UobiDsoD,  as  Me.  564.  »i State  t.  Bartlett,  47  Me.  888. 
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beld  that  a  seifoh  of  aamber  197  was  jcBlififid  hf  tba  warrant.^  Jk  a 
^  doitildiiid  ttiat  Hie  deiiixip^  In  ibe  immot  irBI  4|| 

^nffidiiafl;  certain  and  praoise  if  it  desigaatea  tha  1mm  bj  its  proper 
^iilEtier  OB  the  named  street  in  a  specified  oit;  and  county."  And 
0  iiaiifle  is  known  by  two  nomber^,  and  is  as  well  known  by  ooi 
ai  by  Hia  otliit,  %  tttay  bi  4M^bed  in  lita  eotuplaiol  wd 
by  either  nnmber.^  And  the  wairant  is  not  invalidated  by  to 
naminfT  one  street  in  the  description  of  the  place  to  be  ?^Garcbe<3  \^ 
make  the  application  of  the  whole  deBcription  imposaibki  ii  m 
leipeots  tba  plaoe  ia  desfnilied  tmly^  aad  so  as  to  idanlify  A 
]ilaoa  ctoedribed  in  the  eemplaiiit**  The  warrant  Bufficientiy  ddsoril 
the  premises  by  an  averment  that  the  house  is  occupied  by  the  defend- 
aoi  and  situated  on  the  east  side  of  Blake  street  (t^e  bouse  being  in 
faot  m  oeetipied  and  situated  eaat  of  Blabs  ate«^  but  not  o^jol 
it^  althongh  there  be  another  honse  between  tiiai  the 
and  the  street,  and  access  to  defendant's  house  be  by  att  aQigf 
ning  from  the  etreet  past  the  other  tenement.'^  It  has  aleo 
held  that  a  deaGciptickii  of  the  plane  to  be  aearebed,  by  gitiag 

iim^tini^    «tt<  iifit  » ymm^Wtl^ 

will  be  sufficient.'^'  In  the  next  place,  as  to  outbuildings  and  appur- 
tenances of  the  house,  it  is  generally  considered  that  they  mast  be 
mentioned  in  the  warrant,  in  order  to  justify  a  search  of  them.  Thus 
a  warrant  directing  the  officer  to  search  a  certain  dwelling-house, 
described  as  '*tbe  premises"  occupied  by  a  certain  person,  will  not 
authorize  a  forcible  entry  into  a  bam  belonging  to  such  person, 
adjoining  the  dwelling-house  but  not  integrally  a  part  of  it.*"    But  a 


u  State  T.  Robinson,  49  Me.  285. 

wComm.  V.  Intoxicating  Liquors,  150 
Mass.  164.  22  N.  E.  Rep.  628. 

**Comm.  V.  Intoxicating  Liquors,  6 
Allen.  596. 

»  Downing  v.  Porter.  8  Gray,  539. 

wState  V.  Minnehan.  (Me.)  22  Atl. 
Rep.  177.  The  description  is  sufficient 
when  the  complaint  alleges  that  intoxi- 
cating liquors  are  kept  and  deposited 
**in  a  certain  wagon  on  the  fair  ground 
on  the  easterly  side  of  Union  Hall,  in 
Searsport "  Sute     Enowlton,  70  Me. 

(412) 


200.  But  the  following  description — 
*'at  W..  in  a  certain  distillery  there,  sit- 
uate about  one  and  one-half  miles 
northeasterly  from  H.  furnace"— is  not 
sufficient.  Comm.  t.  Intoxicating  Liq- 
uors. 97  Mass.  334.  The  place  of  keep- 
ing  the  liquor  may  be  described  in  one 
sentence  in  the  complaint  as  a  cellar* 
and  in  another  as  ^  the  above  mentioned 
house."  Comm.  v.  Intoxicating  Liq- 
uors. 105  Mass.  181. 

67  State  V.  Thompson.  44  Iowa,  899. 

« Jones  V.  Fletcher,  41  Me.  254. 
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designation  of  a  certain  dwelling-house  and  appartenances,  occupied 
by  the  defendant,  is  sufficient  to  authorize  the  officer  to  search  an 
outbuilding  on  the  same  lot  with  the  house  and  near  to  it,  but  sep- 
arated from  it  by  an  open  space  or  passage-way,  and  occupied  mainly 
as  a  wood-shed  for  the  use  of  the  house.^  Again,  a  warrant  direct- 
ing the  search  of  the  dwelling-house  of  a  person,  authorizes  the 
search  only  of  the  house  occupied  by  him,  and  it  is  trespass  if  the 
officer  searches  a  house  owned  by  him  but  occupied  by  another.*^  80 
a  warrant  to  search  premises  ''occupied  by  A.,"  and  describing  by 
metes  and  bounds  a  block  of  two  dwelling-bouses,  separated  by  a 
partition-wall,  and  occupied  one  by  A.  and  the  other  by  B.,  and  to 
seize  certain  liquors  if  "there"  found,  does  not  authorize  a  search  of 
B/s  house/^  And  a  warrant  to  enter  a  building  occupied  by  a  per- 
son named,  and  seize  liquors  there  kept  by  him,  does  not  authorize  a 
seizure  of  liquors  in  a  closet  in  a  tenement  of  another  person  in  the 
same  house,  although  the  officer  believes  the  closet  is  in  the  occupation 
of  the  first-named  person."  But  a  barrel  of  liquor  belonging  to  A. 
may  be  seized  in  the  room  of  B.,  although  described  as  "in  the  house 
occupied  by  A.,**  if  the  faucet  thereto  passes  through  a  partition  into 
A  s  room."  Finally,  it  is  no  objection  to  a  search-warrant,  under 
these  statutes,  that  it  directs  the  search  of  several  different  places.  "A 
separate  warrant  for  each  suspected  place  to  be  searched  is  not  called 
for,  either  by  the  letter  or  spirit  of  the  constitution,  nor  requisite  for 
the  protection  of  the  public  peace  or  individual  security.  To  require 
it  would  occasion  useless  delay  and  expense,  and  tend  to  defeat  the 
salutary  objects  of  the  law.**** 


§  868.   Description  of  Liquors  to  be  Seized. 

It  is  also  required,  either  by  the  constitution  or  the  statute,  that 
the  search-warrant  shall  describe,  as  nearly  as  may  be,  the  particu- 

^  State  V.  Burke.  66  Me.  127.   See,  Flaherty  t.  Longley,  63  Me.  420. 

also,  biate  v.  Liquor.  88  Vu  887;  Low-  «Comin.  v.  Newton.  128  Matt.  420. 

rcy  V.  Gridley.  80  Coun.  450;  Comin.  t.  **Coinin.     IntoxicatlDg  Liquon,  106 

InioxicatiDi?  Liquors.  146  Mass.  509.  16  Mass.  881. 

K.  Kep.  298.  ••Gray  v.  Davis.  27 Conn.  447. 

«'  Mclllinchy  v.  Barrows.  41  Me.  74. 
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lar  things  to  be  seized.  As  regards  the  kind  of  liqnor  to  be  taken 
under  the  warrant,  it  is  held  sufficient  to  describe  it  as  "certain  Bpu> 
ituons  and  intoxicating  liquors,  to  wit,  rum,  gin,  brandy,**  ete.*  And 
the  fact  that  some  of  the  kinds  of  liquor  specified  are  not  found  at 
all,  will  not  invalidate  the  seizure  of  those  kinds  which  are  found.* 
The  form  of  description  commonly  employed  in  these  warrants  is,  *'a 
certain  quantity  of  rum,"  or  some  other  specified  kind  of  liquor,  or 
several  kinds,  "being  about  and  not  exceeding  one  hundred  gallons," 
or  some  other  specified  quantity,  ''contained  in  certain  barrels,  kegs, 
jugs,  jars,  bottles,  decanters,  and  other  vessels."  And  this  form  is 
adjudged  good  and  sufficient.^  Of  course  the  officer  is  not  bound  to 
find  the  entire  quantity  mentioned  in  the  warrant.  For  example, 
where  the  complaint  and  warrant  described  the  liquors  as  certain 
quantities  of  rum,  gin,  brandy,  whisky,  strong  beer,  ale,  and  wine, 
''being  about  and  not  exceediug  500  gallons  each,"  and  the  officer's 
return  certified  that  he  had  seized  "the  liquors  described  in  the 
within  warrant,  to  wit,  about  125  gallons  of  whisky,  about  49  gallons 
of  gin,  about  57  gallons  of  rum,  and  about  12  gallons  of  wine,"  it 
was  held  that  the  variation  between  the  quantities  set  forth  in  the 
warrant  and  those  named  in  the  return  was  not  a  sufficient  cause  for 
dismissing  the  complaint.^  The  converse  case  would  present  a  more 
difficult  question;  namely,  would  the  officer  be  justified  in  seizing  a 
larger  quantity  of  liquor  than  that  specified  in  the  warrant?  If  the 
warrant  described  the  property  as  "not  exceeding"  a  certain  quan- 
tity, we  apprehend  that  these  terms  would  operate  as  a  limitation  on 
the  officer's  power.  But  in  a  case  in  Connecticut,  where  the  com- 
plaint and  warrant  described  a  certain  quantity  of  spirituous  liquor 
"to  wit,  ten  gallons  of  brandy,  ten  gallons  of  rum,"  etc.,  and  the  offi- 
cer seized  a  hogshead  containing  thirty  gallons  of  rum  and  a  barrel 
containing  eight  gallons  of  rum,  it  was  held  that  the  specification  of 
the  quantities  of  the  liquors  under  the  videlicet  was  intended  as  a 
description  of  them,  and  not  to  limit  their  quantities,  and  that  the 

« Slate  V.  Whisky,  etc.,  54  N.  H.  164.  patrick,  16  R  I.  54,  11  Atl.  Rep.  778; 

*Comm.  V.  Intoxicating  Liquors.  13  Downing  v.  Porter,  8  Gray,  689. 

Allen,  52.  wComm.  v.  Intoxicating  Liquors,  Vt 

^  In  re  Horgan's  Liquors,  16  R  I.  Mass.  63.    See,  also.  Comm.  v.  Intoxi- 

542,  18  Atl.  Rep.  279;  SUte  v.  Fitz-  eating  Liquors,  13  Allen,  52. 
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autboritj  of  the  officer  was  not  limited  to  the  quantity  named  in  the 
warrant."^  But  it  may  be  otherwise  as  to  the  kinds  of  liquor  to  be 
seized.  If  the  warrant  directs  the  seizure  of  "certain  intoxicating 
liquors/'  and  then,  under  a  videlicet,  specifies  certain  particular  kinds, 
the  officer  will  not  be  justified  in  seizing  any  other  kinds  than  those 
specified;  for  here  the  videlicet  limits  the  general  expression  preced- 
ing it  by  what  follows.** 

§  369.   Execution  of  Warrant. 

A  warrant  to  search  for  and  seize  intoxicating  liquors,  issued  under 
the  statute  in  that  behalf,  may  be  executed  in  the  night-time.  At 
common  law,  it  will  be  remembered,  a  search-warrant  was  always 
directed  to  be  executed  by  day,  and  it  was  doubtful  whether  it  could 
be  executed  at  night,  even  in  the  absence  of  any  limitation  as  to  time 
in  the  direction.  But  this  kind  of  search-warrant  is  not  a  common 
law  warrant,  but  is  entirely  governed  by  the  statute.  And  inferences 
drawn  from  the  statute,  as  well  as  the  fact  that  it  does  not  prescribe 
any  time  for  executing  the  warrant,  show  that  it  may  well  be  exe- 
cuted at  night.*^  As  to  the  power  of  the  officer  to  use  force  for  the 
purpose  of  effecting  an  entry  to  the  suspected  premises,  it  is  proba- 
ble that  this  species  of  process  should  be  regarded  as  criminal  in  its 
nature,  so  as  to  justify  the  officer  in  breaking  outer  doors,  after 
demand  and  refusal  of  admission.  And  in  one  case,  when  an  officer, 
acting  under  a  warrant  which  directed  him  to  search  the  plaintiff's  sta- 
tion-house for  certain  liquors  alleged  to  be  unlawfully  stored  there, 
coming  to  the  building  after  the  usual  time  for  closing  it,  and  finding 
no  person  of  whom  he  could  demand  admission,  entered  by  force  and 
took  away  the  liquors,  it  was  held  that  such  entry  was  justifiable.^* 
Such  warrant  may  be  served  by  a  constable,  authorized  by  the  gen- 
eral law  to  serve  such  process,  although  no  direction  is  given  to  him 
in  the  warrant,  but  is  given  to  other  officers,  and  it  may  be  amended 

State  V.  Brennan's  Liquors,  25  TiComm.  v.  Hinds.  145  Mast.  182.  IB 
Conn.  278.  N.  E.  Rep.  897. 

'0  Mallet  V.  Steveoson.  26  Conn.  428.       TS^Qdroscoggin  R.  Co.  v.  Richards* 

41  Me.  288. 

(416) 


l^yiaserUng  fluohdiieotioa  at  anytiiHQ  befoit  teal  jadgmAnt.*' 
pewm  bmsA  in  Ifaa.  pmaflwidii  of  tim  HquorB,  and  intaadiiig 
fally  to  sell  the  same,  may,  if  it  be  so  alleged,  be  arrested-^* 
officer  who  arrsats  a  persoii  in  the  act  of  illegally  traosportlDg  liquo 
in  a  w^OQf  (under  a  statute  aathorizijag  suah  arrest  in  thoae 
itmedd,)  may  d&taiti  tid  mem  ftud  hmmB  for  wmek  tm«  m 
Bonably  necessary  to  remove  the  liqaors  from  the  iragon;  and  ii& 
not  bou^d  to  seek  out  the  owner  of  the  horaes  and  wagon  sod  neatore 
tbem  to  bimi  even  if  not  privy  to  auch  transportatiou;  and  li^^^U^ 
mmxm  them  tfeom  ti«  ttatelled  part  fit  l^t  hfgtumy  to  pmo^MH 
nbsifuotioii thereof;  and  be  may  tak0  theni  into  his  own  bam  for  the 
purpose  ^  Bating  tbe  botm  tem  mfferinib  imtil  mUed  twc  by 
owuer,'* 


i  860.  Hlfh^A  Aropwt^  may  be  aadimd. 


VIM 

i 


An  officer  acting  under  a  warrant  duly  issned  to  seareh  for  mtol& 
eating  liquore,  cannot  lawfully  seize  lisjuors  not  described  in  the  war- 
null  if  lie  doee«  be  is  liable  to  an  action  by  the  owner  thereof.^'  Bst 

ailt.tfaiy«fm  "owBed  or  kept  by  the  said  G.,  and  inteii||||||j||| 
to  be  sold  in  violation  of  the  act/'  it  was  held  that  this  langnage  was 
merely  that  of  averment,  and  not  of  description,  and  that  it  was  there- 
fore not  essential  to  the  justification  of  the  officer  serving^  the  war- 
rant that  the  liquors  seized  should  in  fact  be  owned  or  kept  by  the 
person  named.^  And  the  seizure  is  not  avoided  by  the  fact  that  some 
liquor  was  seized  which  was  not  intoxicating.^'  As  to  the  power  of 
the  officer  to  seize  a  greater  or  less  quantity  of  liquor  than  that  spec- 
ified in  the  warrant,  the  reader  is  referred  to  a  previous  section,  where 
the  question  was  examined.^  Under  the  law  in  Maine,  it  has  been 
held  that  the  casks  or  vessels  containing  the  liquor  are  not  subject  to 
seizure,  and  the  officer  is  liable  if  he  takes  them.^  But,  if  this  decis- 

7»  State  V.  Hall.  78  Me.  87,  2  Atl.  Rep.       ^7  Gray  v.  Davis.  27  Conn.  447. 
546.  Comm.  v.  Intoxicating  Liquors,  118 

7«  State  V.  Dunpby,  79  Me.  104,  8  Atl.  Mass.  13. 
Rep.  844.  ^  Supra,  §  858. 

76  Jones  V.  Root,  6  Gray.  485.  w  Black  v.  McGilvery,  88  Me.  287. 

w  Arthur  v.  Flanders,  10  Gray.  107. 
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ion  was  right,  it  would  freqaently  subject  the  officer  to  a  most  embar- 
rassing dilemma;  and  it  is  obvious  that  the  law  should  not  be  so  con- 
strued if  a  fair  reading  of  its  terms  will  permit  any  other  interpre- 
tation. A  seizure  of  liquors  upon  a  complaint  for  keeping  the  same 
connot  be  sustained  where  the  proof  shows  that  the  liquors  were 
seized  while  being  transported,  when  another  and  distinct  statute 
provides  for  a  seizure  while  in  transit.** 

§  361.  OfELcer's  Betorn  to  Warrant. 

An  officer's  return  upon  a  search-warrant  should  show  that  the 
liquors  seized  were  the  same  liquors  described  in  the  warrant.  This 
is  sufficiently  done  by  a  return  in  the  following  words :  "By  virtue  of 
this  warrant,  I  have  seized  the  following  described  liquors,  describ- 
ing them  as  in  the  warrant.**  The  return  should  also  show  that  the 
place  searched  was  the  identical  place  to  which  the  warrant  directed 
him.  But  it  is  not  necessary  to  copy  the  description  into  the  return. 
If  the  tenement  is  explicitly  described  in  the  complaint  and  warrant, 
the  officer  may  return  that  he  searched  the  "within  described  prem- 
ises*' and  seized  the  liquor  therein.**  By  the  provisions  of  the  stat- 
utes in  some  of  the  states,  if  the  officer  is  prevented  from  seizing  the 
liquors  by  their  being  destroyed,  he  may  arrest  the  keeper.  In  that 
case,  be  must  make  return  on  the  warrant  of  his  being  so  prevented, 
and  bow,  and  as  near  as  may  be  the  quantity  destroyed ;  and  if  there 
is  any  uncertainty  in  the  return,  as  to  the  kind  and  quantity  of  the  liq- 
uor, it  cannot  be  objected  to  by  the  person  who,  by  his  violence, 
prevented  the  officer  from  seizing  it.**  Officers*  returns  upon  these 
warrants  are  admissible  as  part  of  the  records  of  judgments;  and  the 
inventory  therein  is  conclusive  until  the  contrary  appears;  the  prin- 
ciple followed  in  replevin  applies.**  Parol  evidence  as  to  the  date  of 
the  seizure  is  admissible  to  sustain  the  complaint,  but  not  to  contra* 
diet  the  return.** 

"  State  V.  Roach,  74  Me.  662.  ••Sute  v.  Stevens.  47  Me.  857. 

State  V.  Hall.  81  Me.  84. 16  Atl.  Rep.  » State  v.  Lang.  68  Me.  215.   See  State 

829.  T.  Howley.  65  Me.  100. 

'  K  oinm.  V.  Intoxicating  Liquors,  6  *  State  v.  McCann,  59  Me.  888. 

Allen.  506. 
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urn  w  mmmomM  msmB, 


It  IB  said,  in  Ttn&ia4  ttet  hitoxioatiDg  Uqtiot,  weimeA  ftnd  ran- 
ifluuidd  Monrd&is  to  kw,  mi  iri&0tii  i^to|  anA  ft  dftinumt  ti 
VQflb  liquor  is  not  entitled  to  a  trial  by  jurj.^  This  ia  parita^ ipiiag 
fnrthfir  than  either  the  nature  of  the  Bubject  or  the  adjn4IoAttOM 
would  fully  warrant.  And  while  the  statutes  proTide  a  Bimatmsf 
modfl  of  trial  In  the  first  insimteei  tbey  wimx^  bxwmAAXy  atliWtt 
appeal  to  a  court  where  a  jury  is  ealled.  But  the  propertjy,  m  {ha 
interval  between  itB  seiznre  and  the  final  judgment,  is  regarded  ai 
in  the  oustodj  of  the  law.  And  henoe  it  cannot  be  taken  from  tiba 
poaseigiim  ot  tbo  oSocuf  proeeedingii  in  fapliHsi^*  Asil  if  ioeli 
ptooeedinp  wara  eotnmetioed,  the  officer  woald  haw  no  antbori^  to 
consent  to  an  entry  of  judgment  on  the  plaintiff's  payment  of  costs  • 
So  wliore  ttie  jurisdiction  of  a  state  oonrt  has  attached  to  certaaii 
Uqoof  s  seized  bj  an  offioer  of  thai  eonrit  hj  Tirtno  of  pmeesa  midar 
tim  pndiifaitii^  liquor  law  of  the  ilate»  siiah  ofEaer  eannoi  im,  by  a 
federal  court,  attached  for  contempt  for  fefuBing  to  obey  the  com- 
mand of  a  writ  of  replevin  issuing  oat  of  the  federal  court.'^  In  the 
keeping  of  the  liquor  aekedi  the  offie^  is  only  bound  to  exfi^reiM  sutili 
a  degree  of  care  and  diligence  as  prudent  men  use  in  the  care  of 
their  own  goods ;  and  the  use  of  such  care  is  sufficiently  alleged  by 
an  averment  that  they  were  kept  in  a  safe,  suitable,  and  proper 
place." 

§  363.   Arrest  or  Seizure  without  Warrant. 

Unless  authorized  by  a  statute,  an  officer  cannot  justify  entering  a 
building  and  seizing  intoxicating  liquors  and  the  vessels  containing 
the  same,  which  were  illegally  kept  by  the  owner  thereof,  unless  he 
had  and  acted  under  a  warrant.^  But  the  statutes  in  many  of  the 
states  empower  an  officer  to  seize  such  liquor  whenever  found  by  him 
under  circumstances  which  would  have  justified  his  search  for  and 

«  State  V.  ISmith.  55  Vt  83.  »  Senior  v.  Pierce.  31  Fed.  Rep.  SSSw 

MFunk  V.  Israel.  5  Iowa,  488.  "  Perkins  v.  Gibbs.  29  Vt.  348. 

•Fries  v.  Porch,  49  Iowa,  851.  »«  Reed  v.  Adams,  2  Allen,  418. 
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seizure  of  it  if  armed  with  a  warrant,  and  also  authorize  him,  with- 
out a  warrant,  to  arrest  any  person  found  in  the  act  of  illegally  trans- 
porting liquor  in  the  state.  But  having  so  acted,  he  must  then, 
according  to  the  statutes,  proceed  within  a  reasonable^  time  to  pro- 
cure a  warrant,  to  retroactively  justify  the  arrest  or  seizure.  If  be 
neglects  to  do  this,  be  becomes  liable  as  a  trespasser.**  When  no 
sufficient  reason  is  given  for  a  longer  delay,  the  time  which  elapses 
before  be  procures  a  warrant  should  not  exceed  twenty-four  hours.** 
When  the  officer  has  so  seized  liquors  illegally  kept,  be  must  make  a 
complaint  and  take  out  a  warrant  in  the  regular  mode  prescribed  by  the 
statute.  But  as  the  liquors  are  now  in  his  own  custody,  the  complaint 
should  allege  that  they  were  unlawfully  kept  and  deposited  in  the  place 
when  and  where  the  officer  found  them,  and  that  they  were  then  and 
there  intended  for  sale  in  violation  of  law.  And  upon  obtaining  tHe 
warrant,  he  is  to  seize  the  liquors  nunc  pro  tunc,  and  make  his  return 
thereon  that  the  liquors  were  seized  on  such  warrant.**  It  is  not  nec- 
essary, to  justify  the  arrest  of  a  person  without  a  warrant,  for  ille- 
gally transporting  liquors,  to  prove  that  a  warrant  was  afterwards 
procured  against  the  liquors  seized  at  the  same  time.**  And  in  an 
action  against  the  officer  for  making  such  an  arrest,  the  warrant 
obtained  the  next  day,  and  the  complaint  on  which  it  was  issued,  are 
admissible  in  evidence  for  the  officer;  and  so  also  are  declarations 
of  the  plaintiff,  made  the  day  before  the  arrest,  tending  to  show  that 
be  was,  at  the  time  of  the  arrest,  actually  so  transporting  such  liquor, 
although  such  declarations  were  not  known  to  the  officer  when  he 
made  the  arrest.*'  It  is  held  that  an  offieer  cannot  justify  an  arrest 
without  a  warrant,  on  this  ground,  without  showing  that  he  had  rea- 
sonable proof  at  the  time  of  the  arrest  that  the  person  was  illegally 
transporting  the  liquors;  and  it  is  not  sufficient  that  the  officer  acted 
in  good  faith  and  had  reasonable  cause  to  suspect  that  such  was  the 
case.**  And  a  conviction  before  a  justice  of  the  peace,  upon  a  com- 
plaint for  illegally  transporting  liquors,  from  which  an  appeal  has 


WKent  V.  Willey,  11  Gray,  m 
M  Weston  V.  Carr.  71  Me.  856. 
•estate     Dunpby.  79  Me.  104,  8  AtL 
Rep.  344. 


^^Eennedj  v.  Favor,  14  Gray,  900. 
^  Mason  v.  Lothrop,  7  Gray,  854. 
tSKennedj  v.  Favor,  14  Gray,  SOa 
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been  takeup  ib  not  sufficieot  dvidance  of  probable  caasa  lo  beliaTt 
iiie  detofodant      m  tmnipoityig  the  1% nois^  to  jaitirf  &m 
iimtft  of  tlid  4efeiiiiaiilud  mAwm  of  &0  fit^ot^  bf  an  < 


I  384*  VtMxm  "fell  GSaiiaaitta^ 

Tho  liqiiiir  faaviog  been  geiied  hj  Hid  offim  ftud  hift  retam 
iht  iidKf  dtep  in  tiia  ^M«e£i^^  b  to      ttntios^ilf  ih«  bomig 

pitBon  from  whose  poHsegsiou  the  Hqitor  was  taken  and  to  ^ 
gQneirally.    Thla  notioep  beiog  provided  for  bj  tbe  stutute^  in  es^entiftf 
to  fhe  f alidily  of  aU  fottber  proceedings.    But  the  omissioti  oi  ii  v 
nol  ifinUdato  Itkt  iimioafl  «tep«|  it  iriti  aot  make  tbo  {utot 
seizing  the  liqnD^a  a  trespafis.'^^    And  one  wlio  appemte  as  m  < 
ant  of  tbe  liqoorB  cannot  object  tbat  no  notice  bits  been  giren  to  oUi* 
flEfi.^**^   Tbe  recitalB  of  tbe  notice  abooM  of  oourae  be  6ufiiei€iitli 
Mooiate  to  mpart  to  Iht  elaimanf  bqrond  a  Mymatile  ioobi^Uj 
information  to  whieb  be  is  entitled.   Bnt  it  is  held  tbat  a  i 
the  fleisnre  was  made  under  a  warrant  igsTie^l  by  a  district  coirrt, 
wbm  m  faet  it  was  made  ander  a  warrant  issued  hj  a  speoial  jaitie* 


kn«ita]|||||| 


to  specify  the  liquors  seized  and  tbe  place  where  they  were  foand,  so 
as  to  clearly  identify  them,  in  order  that  persons  interested  may  be 
duly  informed  of  tbe  proceedings  against  tbeir  property  and  have  an 
opportunity  to  appear  and  defend  their  rights.  But  it  does  not  appear 
that  the  same  particularity  of  description  is  requisite  as  in  the  eom- 
plaint  and  warrant.  Thus/ where  tbe  notice  specified  the  place  where 
tbe  liquor  was  seized  as  "a  certain  building  occupied  by  A.,  in  said 
town,**  on  a  day  named,  and  it  did  not  appear  that  A.  oocupied  any 
other  building,  it  was  held,  after  A.  had  entered  a  general  appear- 
ance, that  the  notice  was  sufiSoient.^^   In  Massachusetts,  the  law 


»  Mason  v.  Lothrop,  7  Gray,  854. 

»«>  VoeUch  V.  Phelps.  112  Mass.  407. 

i<>iComm.  T.  Intoxicating  Liquors.  6 
Allen.  596.  And  one  appealing  as  claim- 
ant of  liquors  which  have  been  seized 
cannot  object  to  defects  in  the  moni- 
tion and  notice.   Bute  t.  Miller,  48  Me. 
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576:  State  Brennan's  Liquors,  85 
Conn.  278. 

'<«Comm.  V.  IntoxicatiDg  Liquors,  128 
Mass.  72. 

Comm.  V.  Intoxicating  Liquors,  146 
Mass.  509.  16  N.  £.  Rep.  298.  bee,  also. 
Same  t.  Same,  6  Allen.  599. 
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requires  that  notice  shall  be  given  to  the  keeper  or  claimant  of  the 
seized  liquors  within  twenty-fonr  hours  after  the  seizure.  This  time, 
it  is  ruled,  is  exclusive  of  SundayJ^  And  where  various  original 
documents  in  the  case  show  clearly  that  such  notice  was  issued  within 
the  time  limited,  an  error  in  the  record  of  the  court,  by  which  a  later 
date  is  inserted  as  the  time  of  issuing  the  notice,  is  immaterial.^ 

§  366.   Jiirisdiction  and  Frocedore. 

A  magistrate  who  issues  a  warrant  for  the  seizure  of  liquors  has 
jurisdiction  if  the  Hquors  seized  correspond  to  those  described  in  the 
complaint  in  respect  to  the  kinds  of  liquors  found,  and  are  within 
the  quantities  named.'^  And  as  these  proceedings  are  criminal  in 
their  nature,  the  jurisdiction  of  the  justice  is  not  affected  by  the 
value  of  the  liquors  to  be  seized.*^  But  as  the  proceedings,  in  the 
first  instance,  are  before  a  court  of  limited  or  inferior  jurisdiction, 
the  facts  essential  to  its  jurisdiction  must  appear  on  the  face  of  the 
proceedings,  otherwise  there  will  be  no  presumption  in  favor  of  the 
jurisdiction.'^  But  neither  the  jurisdiction  of  the  court  nor  the 
validity  of  the  proceedings  is  affected  by  the  omission  to  summon 
the  complainants  as  witnesses  as  directed  by  the  statute.'^  In  one 
state  the  law  provides  that  the  of&cer  making  a  seizure  of  liquors 
"shall  forthwith  proceed  to  prosecute  for  the  forfeiture  thereof  in  the 
manner  provided  by  law."  But  it  is  held  that  this  clause  is  direct- 
ory  merely,  and  that  the  neglect  of  an  ofScer  to  prosecute  speedily 
does  not  exempt  liquors  from  forfeiture  which  were  kept  for  sale  in 
violation  of  law ;  the  forfeiture  depends  upon  the  breach  of  the  law» 
and  not  upon  the  diligence  of  the  officer.^'*    Upon  the  proper  notices 


>**Comm.  V.  Intoxicating  Liquors.  97 
Mass.  601.  The  court  observed:  "Sun- 
day is  not  ordinarily  to  be  reckoned  in 
computing  the  time  within  which  an  act 
is  to  be  done,  where  the  time  limited  Is 
less  than  a  weelt. " 

^^Comm.  V.  Intoxicating  Liquors,  4 
Allen.  503. 

Comm.  Intoxicating  Liquors,  18 
Allen.  561. 

lo'lState  7.  Arlen.  71  Iowa.  216.  83  N. 


W.  Rep.  267.  expressing  di8approT4d  of 
SulliTan  v.  Oneida.  61  111.  242. 

><»8ee  Jones  v.  Fletcher.  41  He.  854; 
Guptill  V.  Richardson.  62  Me.  257:  State 
T.  Intoxicating  Liquors.  80  Me.  91.  18 
At).  Hep.  408. 

i^'^Comm.  V.  Intoxicating  Liquors.  108 
Mass.  290. 

"0  Jn  re  Liquors  of  Uoxie.  15  R  L  241. 
8  Atl.  Kep.  1. 
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T  arrested  4^ 
t  ts  In 

>er  th«^ 
the  liqjaomM 


being  given,  aoj  person  elaiming  the  %acir  in  ^aefltiQii  may  be  i 
a  pozty  to  tb#  proeeddijigi;  llie  oonrt  may  tegitim 
costs,  aa  the  terms  of  a  ^aamant^B  being  admitted  as  a  parlj.^ 
When  liquors  are  Beized  opon  a  warrant  and  their  keeper  arrested  i 
the  mm^  time,  both  mmi  he  bron^t  by  the  officer  before 
i^»to  irho  iii«ti«d  ^  wmbI;  tai  Croai  ilii^  tim6  tbd 
as  totaollb  tbe  trial  and  jadgment,  are  separate  and  di&tinet  as  in 
iwo  oases;  and  in  ease  of  an  appeal,  thoy  are  to  be  entered  ani 
teiei  in  the  appellate  court  as  two  eaaes.^^^  The  jury  are  to, 
Ufm  Uiff  $Mm  of  the  m«  as  liatfe  tm  nol  SaHa  to  rarfeitimlT 
when  iba  li%tM38a  are  desoribed  in  tbe  eama  unqr  in  the  comph 
the  warraxil*  and  the  ofiScer'a  return,  it  is  immsterial  whether 
issae  to  fba  jury  is,  whether  the  whole  or  any  part  of  the 
d€mii$i  ^  tA#  mmptm^  wefe  kept  for  imlaiiftd  or 
tfaa  nyik  or  any  p^  fif  the  liqiiiizB  actually  « ftasdf  meta  i 
A  general  verdict  of  guilty  or  not  gEilty,  without  any  epeeial 
findings,  ifi  all  that  is  usual  or  necessary  in  prosecntions  for 
kwpmg  %iiOfa  for  illegal  sale^*^  flie  ground  of  condenmatioii  at 

tbe  aet  denonnees  the  keeping  of  liftior  for  illegal  "sale  or  dislriba* 
tioo,"  an  officer  can  aeize  property  for  either  of  the  alternatiTe  causes, 
(both  being  named  in  the  complaint,)  and  the  court  may  condemn 
for  either,  as  the  case  presents  itself  to  them  on  proofJ^  Aa  to  the 
costs  in  these  cases, — under  a  statute  providing  that  when  liquor  is 
taken  on  a  search-warrant,  and  no  one  is  made  defendant,  the  costs 
shall  be  paid  as  in  criminal  cases  where  the  prosecution  fails,  a  jos* 
tice  issuing  such  process  can  recover  fees  therefor  against  the  county, 
although  no  liquors  were  found."'  And  so,  in  the  same  ciroomstan- 
ces,  the  ofBcer  earns  his  fee  by  making  the  search,  though  he  finds 
nothing  to  seize."'  The  statutes  commonly  provide  for  summary 
proceedings  before  a  magistrate  or  inferior  court,  in  the  first  instance, 
but  allow  an  appeal  to  a  court  where  a  jury  is  called.    In  this  oon« 

"J  Slate  V.  Pecker,  47  N.  H.  869.  State  v.  Liquor,  88  Vt  887. 

i»*8tate  V.  Miller,  48  Me.  676.  "^Qarrett  v.  Polk  County,  78  Iowa. 

"»Comin.  V.  Intoxicatiog  Liquors,  6  108.  42  N.  W.  Rep.  618. 

Allen,  596.  ii7  Byram  v.  Polk  County,  76  lowm,  75, 

ii^SUte     Nowlan,  64  Mo.  081.  40  N.  W.  Rap.  102. 
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Dection,  it  is  only  necessary  to  remark  that  the  right  of  appeal  must 
not  be  clogged  with  too  burdensome  or  oppressive  conditions,  or  else 
it  will  amount  to  a  practical  denial  of  the  right  of  trial  by  jury,  in 
contravention  of  the  constitutional  guaranty.  If,  for  example,  the 
condition  is  that  the  appellant  shall  enter  into  a  recognizance,  the 
amount  demanded  must  not  be  excessive.*^ 

§  366.  Evidence. 

There  can  be  no  judgment  of  forfeiture  of  the  liquors  seized  with- 
out proof  of  the  allegations  of  the  complaint.'^*  But  it  is  enough  for 
the  prosecution  to  have  made  out  a  prima  facie  case,  if  there  is  no 
evidence  in  defense.'^  Taking  up  the  several  facts  necessary  to  be 
established  in  order  to  make  out  a  case,  we  find,  in  the  first  place, 
that  the  allegation  of  the  place  where  the  liquors  are  alleged  to  be 
kept,  in  the  complaint,  is  a  material  and  traversable  allegation,  and 
the  claimant  has  a  right  to  require  proof  of  it,  and  to  have  the  issue 
submitted  to  the  jury.^"  In  the  next  place,  it  is  necessary  to  show 
the  intoxicating  character  of  the  liquor  seized.  But  where  the  stat- 
ute provides  that  all  liquor  shall  be  deemed  intoxicating  which  con- 
tains more  than  a  certain  proportion  of  alcohol,  it  is  only  neces- 
sary to  prove  that  the  liquor  seized  is  within  the  statute,  not  that  it 
is  actually  intoxicating.  Hence  evidence  is  admissible  to  show  the 
amount  of  alcohol  contained  in  the  liquor  in  controversy.^  The 
intoxicating  properties  of  the  article  may  also  be  proved  by  witnesses, 
relating  their  observation  of  its  appearance,  taste,  and  odor,  the  kind 
of  vessels  in  which  it  was  contained,  the  labels  or  marks  on  such 
vessels,  the  presence  of  men  engaged  in  drinking,  the  presence  of 
the  paraphernalia  of  a  bar-room,  and  other  pertinent  facts.^^  Next, 

In  re  Liquors  of  McSoIey,  16  R.  L  premises. "  it  was  held  that  the  Jury  had 

e08.  10  All.  Rep.  659.  a  right  to  understand  that  he  searched 

Comm.  V.  Intoxicating  Liquors,  118  the  American  Hotel  premises  in  the 

Mass.  23.  town  of  B.,  which  were  described  in  the 

I-*' State  V.  Intoxicating  Liquors.  58  papers  iirhich  he  testified  to  having 

Vl.  594.  4  Atl.  Rep.  229.  served.   Sute  v.  Liquor,  88  Vt  887. 

i»Comm.  V.  Intoxicating  Liquors.  117  State  t.  McEenna,  le  R.  L  896,  17 

Mass.  427.   Where  the  sheriff  testified  Atl.  Rep.  51. 
that  he  searched  the  American  Hotel  State  v.  Liquor,  88  Vt  887. 
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it  ia  oeceBBary  to  subfitantiate  tba  iUegitioii  of  an  intent  to  aeU  eoo^  ^ 
tetty  to  law.  iktid  ^t^^-^dsM  llie  fwieddiiiit  ia  ^ffaafiMi  io  ilf^ 

nature, — must  be  proved  beyond  a  reasotiablo  doubt.*'*  In  relatioa 
to  this  fact,  evidence  is  admissible  of  sales,  made  both  before  an! 
after  the  seizure,  of  li^uora  of  the  same  kind  or  of  a  different  Jdii4 

ages,  apparantlj  of  Uqnorai  waa  Meat^d  at  the  railroad  station  at 
the  town^  oonsigiied  to  the  person  eharged  with  keepiTig  the  liqaorf 
for  salOf  altboogh  tbere  waa  no  proof  that  they  were  aclaall; 
afed  to  bin  i  m  fifiim  to  pwre  tbit  the  packagea  ooiifainad 
oa^g  liquort  mtild  only  go  to  ibe  mm0A  of  Ibe  tvideMeu^ 
fact  that  "many  people  have  been  seen  gpitig  to  and  eomitig  from 
and  waiting  outside  of  the  house  for  aaid  B«  |o  come,  with  botUci 
in  their  banda/  ia  a  ground  for  iBfluiiig  IbA  wmmnt;  but  tbe 
IM  Huii  fha  plMM  ocnttalM  boUtea  ^af%  Ml  nT  Itgnor  U 
enougb.^    It  must  also  be  pinfad      tbo  fe^  that  the  liquors 
intended  for  sale  in  tbe  city  or  town  in  vbieh  tbey  were  kept 
deposited It  will  be  suffioient  to  authorize  a  forfeiture  of  the  til* 

trary  to  law,  altboagh  it  is  not  alli0adl»f  proved  by  whom  the  inten- 
tion  was  entertained.  But  the  person  charged  as  thus  keeping  liq- 
uors cannot  be  convicted  unless  it  be  alleged  and  proved  that  the 
liquors  were  by  him  unlawfully  deposited,  or  intended  for  sale  in  vio- 
lation of  law.'^  Tbe  complaint  may  be  maintained,  though  founded 
on  evidence  obtained  by  meams  of  former  proceedings,  instituted  for 
the  purpose  of  gaining  possession  of  the  building  in  which  the  liq- 

Comm.  v.  Intoxicating  Liquors.  115  tions  as  to  their  ownership,  made  bj 

Mass.  142.  a  claimant  in  whose  possession  they 

State  V.  Mead's  Liquors,  46  Conn,  were  found,  are  admissible  in  evidence. 

22.  In  re  Horgan's  Liquors,  16  R.  I.  548.  18 

^ State  V.  Mead's  Liquors.  46  Conn.  Atl.  Rep.  279.    When  a  prohibitory 

22.  statute  condemns  premises  used  for  the 

1^  Comm.  V.  Intoxicating  Liquors,  105  manufacture  of  liquor  as  a  nuisance, 

Mass.  595.  and  authorizes  the  seizure  of  all  prop- 

Instate  V.  Gurney.  88  Me.  527;  State  erty  found  thereon,  the  question  of  tbe 

V.  Robinson,  Id.  564.  ownership  of  such  property  becomes 

State  V.  Learned,  47  Me.  426.    In  immaterial.   Pearson  v.  International 

an  action  for  the  forfeiture  and  seizure  Distillery,  72  Iowa,  848,  84  N.  W.  Rep.  U 
of  certain  intoxicating  liquors,  declara- 
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uors  were  kept,  and  without  any  actual  knowledge  on  the  part  of  the 
complainants  in  the  former  proceedings  as  to  the  liquors  or  the  ves« 
sels  containing  them.'^  In  proceedings  under  these  statutes,  it  is 
also  held  that  the  original  complaint  and  warrant  are  admissible  in 
evidence.^**  But  when  the  warrant,  besides  directing  the  seizure  of 
the  liquors,  authorizes  the  arrest  of  the  keeper,  when  such  liquors 
are  found,  the  fact  that  the  liquors  have  been  found  is  to  be  proved 
by  competent  evidence  under  oath,  and  not  by  the  return  of  the  offi- 
cer J" 

§  367.   BightB  of  Claimant. 

If  it  is  adjudged  that  the  liquors  were  not  liable  to  seizure  and 
forfeiture,  it  is  the  right  of  the  claimant  to  have  them  returned  to 
him.  And  also,  where  the  statute  provides  for  a  return  of  the  liq- 
uors seized  **if  it  is  not  proved"  that  they  were  kept  for  illegal  sale, 
this  is  held  to  apply  to  cases  where  the  proceedings  are  quashed  for 
defects  in  matters  of  form.^  It  is  not  necessary  that  the  claimant 
should  set  forth  in  his  claim  the  person  from  whom,  the  place  where, 
or  the  time  when,  the  liquors  were  purchased  by  him.  The  fact  of 
ownership  constitutes  the  foundation  of  his  claim,  and  the  right  to 
possession  rests  in  such  ownership,  with  no  intention  to  keep  or  sell 
the  same  in  violation  of  law.^**  A  package  of  liquor  sent  ''G.  0.  D.," 
and  seized  by  an  officer  from  the  express  company  before  delivery  to 
the  buyer,  may  be  reclaimed  by  the  buyer  from  the  state,  if  not  lia* 
able  to  confiscation,  no  other  party  making  a  olaim.^* 

^Comm.  V.  iDtoxicatiog  Liquors,  4  ^ State  v.  IntoxicaUng  Liquors,  69 

Allen.  508.  Me.  (24. 

State  V.  Bartlett,  47  Me.  896.  » State  T.  IntoxicaUng  Liquors,  78 

Instate  V.  Stevens.  47  Me.  857.  Me.  27a 

^Comm.  T.  Intoxicating  Liquors,  108 
Mass.  454. 
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I  Ml  HespoDsibilltf  of  Uittte  tttr^fiti  of  SefvislOT 

870.  BtitatOTy  ttmblTltr  for  1^scilllor!i«d  Sifalb 

Proof  of  Complicity  of  Miiater. 
ST'i     Personal  IJflbHitj  of  Servaul  or  Aeent 
Sfvin-Al  LUtiiiity  of  M sifter  and  Servutit. 

874.  K«i|>O0»iWUU  of  Htiabaod  for  Wila. 

S76.  [Iiiibnutl  atid  Wife  Joln^  Ulilllb 

B77.  t-iiibiHty  of  Partnem 

Joint  Liuhility. 

9m  M««     CkUdif  iL 

MDl  nffoni  Aldtsf  fliid  AlMtltiB, 

811*  Pwrrbasof  not  Giiiiiy  of  m  Ottmm. 

tSiL  Litsbility  ot  Ov^er  or  Lesfor  of  Premlats* 


Master 

Agent* 

It  is  a  recognized  principle  of  criminal  law  that  a  master  is  respoD* 
sible  for  the  criminal  acts  of  bis  servant  or  agent  done  within  the 
scope  of  the  latter's  general  employment,  or  in  the  conrse  of  the 
general  business  authorized  by  the  master,  unless  shown  to  be  done 
without  the  knowledge  and  consent,  or  against  the  orders,  of  the 
master;  and  that  the  master  is  answerable  for  such  acts  done  by  the 
servant  or  agent,  whether  in  or  out  of  his  proper  and  usual  employ- 
ment, when  done  by  the  master's  command,  or  with  his  knowledge 
and  consent.  Statutes  enacted  in  various  states,  in  relation  to  the 
liquor  traffic,  have  modified  this  principle  in  such  wise  as  to  make 
the  employer  liable  to  criminal  prosecution  for  the  illegal  acts  of  his 
servant  or  agent  in  certain  cases  where  he  would  not  have  been  lia« 
ble  at  common  law.  But  when  such  laws  are  not  in  force,  or  in  cases 
to  which  they  do  not  apply,  the  rule  in  prosecutions  for  illegally  8ell« 
ing  liquor,  and  similar  offenses,  is  as  above  stated.  Thus,  in  rela* 
tion  to  acts  done  in  the  general  scope  of  the  servant's  employment, 
(426) 
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it  is  said,  in  Vermont,  that  in  order  to  constitute  one  a  dealer  in 
spirituous  liquors,  so  as  to  subject  him  to  the  penalty  imposed  by  the 
statute  in  that  behalf,  it  is  not  necessary  that  he  should  actually  do 
the  business  in  person,  or  even  that  it  should  be  done  in  his  presence, 
or  by  his  express  command.  If  he  keeps  liquors,  and  employs  clerks 
to  deal  them  out  in  common  with  other  commodities,  he  is  equally  as 
liable  for  sales  made  by  such  clerks  as  if  made  by  him  in  person.' 
But  on  the  other  hand,  a  principal  is  not  liable  for  the  sale  of  liquor 
on  Sunday  by  an  agent  employed  by  him  on  week*days,  without  proof 
of  knowledge  by  him  of  the  unlawful  acts  charged  on  Sunday,  and 
without  proof  of  authority,  express  or  implied,  to  act  as  agent  on 
Sunday.'  And  so  it  is  held  that  a  master  is  not  responsible  for  an 
illegal  sale  of  liquor  to  a  minor  by  his  clerk  under  an  honest  mistake 
as  to  the  buyer's  age,  if  he  directed  him  not  to  make  such  sales, 
though  he  may  have  authorized  him  to  determine  the  age  of  cus- 
tomers from  their  appearance  only.*  But  if  the  whole  course  of  the 
master's  business  is  unlawful, — as  if  he  keeps  liquor  for  sale  without 
a  license, — he  is  responsible  for  any  sales  made  by  his  clerks  or  serv- 
ants, whether  or  not  he  knew  of  the  particular  sale  or  consented 
thereto,  and  no  matter  what  his  instructions  to  them  may  have  been. 
For  his  employment  of  a  person  to  aid  or  serve  him  in  an  illicit  busi- 
ness is  a  direction  or  authority  to  that  person  to  do  the  unlawful  act 


"State  V.  Dow,  21  Vt.  484. 

» State  V.  Burke,  15  R  L  824.  4  Atl. 
Rep.  761.  Compare  Martin  v.  State, 
(Nebr.)46  N.  W.  Rep.  621. 

3 Comm.  V.  Stevens.  (Mass.)  26  N.  £. 
Rep.  992.  In  this  case  it  was  said:  ''It 
does  not  appear  to  us  necessary  or  rea- 
sonable to  extend  criminal  respon- 
sibility for  the  act  of  a  servant  so  far  as 
to  include  a  case  like  the  present  The 
servant  himself  is  no  doubt  responsible, 
because  he  has  made  a  sale,  however 
innocently,  which  the  law  forbade  him 
to  make.  But  if  he  reasonably  and 
honestly  believed  the  purchaser  to  be 
of  adult  age,  and  that  the  sale  might 
lawfully  be  made,  his  statutory  guilt 
should  not  be  imputed  to  the  defend- 


ant Tboagb  the  defendant  would 
have  been  responsible  for  his  own  mis- 
take, if  the  sale  to  the  minor  had  been 
made  by  him.  it  seems  to  us  to  be  car- 
rying the  doctrine  of  criminal  respon- 
sibility for  the  act  of  another  quite  too 
far  to  convict  him  by  reason  of  an  hon- 
est mistake  on  the  part  of  his  clerk, 
provided  the  Jury  should  find  that  the 
master  sincerely  and  honestly  intended 
that  his  instructions  should  be  followed 
in  good  faith,  and  that  he  was  not  neg- 
ligent or  careless  in  the  selection  of 
his  clerks,  or  in  the  regulations  and 
precautions  which  he  prescribed  for 
their  guidance.  Bee  Mnllins  v.  Collins. 
L.  R  9  Q.  B.  992,  per  Quain.  J.,  and 
alto  per  Blackburn.  J.  * 
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in  hi&  bfibaU/  In  tbe  next  plaoe«  if  the  serr&nt  arageui  mai^e  a  mla 
Of  UiMir  im  fkbMm  of  kv  I7  Hm  dimsiiikiir  of  fho  ptlMipd*  iir  villi 
Uia  imamUd§€  mmd  comMUt  of  the  pnocipalp  Hbm  latter  tnaj  liA  foot- 
ecute^i  and  paniebed  for  the  act-'  Tbe  mere  fact  that  the  pnof^ira! 
w&B  pcaemt  vbea  tbo  Mle  w«a  mrnde  would  perhaps  not  be  fiufhcicati 
of  itofilf  ilaM^  ill  Am  mmlwMiy  Iiiilai6irledge  and  wmmi.  Bal 
it  WMld  antluiriso  s  fMamnj^lMiii  tberoof.  For  he  is  sopiHiMd  te  bt 
ecigiiiMiil  0I  mhak  h^tor^  bim,  and  his  omission  to  interf^r^, 

H  mMtatt  and  tof^id  Ibe  sale,  ia  a  spoeieaof  taeii  aasent.^  Farther, 
it  ii  to  ba  ramudoad  Otal  m  gmml  wthoritif  If  m  miplayar  to 
olerii  lo  aoQ  onlairf wSL  wmim  Mm  loapoiislUo  oriiainaUjr 

§  368.   ITiiaiitliorized  Salee  by  Servant  or  Ag^t. 

At  common  law»  and  unless  a  different  mle  is  estahliahed  by  tha 
fofsal  Btifclute,  a  master  ia  not  reaponaibie  orimiiiaLlj  for  a  TioLataon 
of  iba  Uqmt  lava  eooimilted  lua  olafk^  wrfUt^  or  upo^  liillmil 
Irik^faiMtedgo  or  aoMiOl,  ttptiM  wim^m^mU  m^mmtfmat  ^ 
in  disregard  of  his  commands  or  instmotions.'  Hence,  in  a  proaaoo- 
tion  against  the  principal,  where  the  evidence  shows  that  the  sale 
was  made  by  an  agent  in  charge  of  the  establishment,  it  ia  oompa* 
tent  for  the  defendant  to  rebat  tbe  presumption  of  authorization 
raised  against  him,  by  showing  that  the  sale  was  in  fact  made  with- 


*Noecker  People,  91  HI.  494;  State 
V.  Keith,  87  Ark.  96;  Johnson  v.  State, 
Id.  98;  Lane  v.  State.  Id.  272. 

•State  Skinner,  84  Eans.  256,  8 
Pac.  Rep  420;  State  v.  Wiggin.  20  N. 
H.  449;  Zeigler  v.  Comm.,  (Pa.  Sup.)  14 
Atl.  Rep.  287;  Comm.  y.  Major,  6  Dana, 
298. 

•Johnson  v.  State.  88  Ga.  558. 10  8.  E. 
Rep.  207;  Hofner  v.  State.  94  Ind.  84; 
Forrester  v.  State.  63  Ga.  849. 

7Kinnebrew  y.  State.  80  Ga.  282,  5  S. 
E.  Rep.  56. 

•  Comm.  T.  Putnam.  4  Gray.  16;  John- 
ton  y.  State,  88  Ga.  558.  10  S.  E.  Rep. 
207;  Hipp  v.  State.  5  Blackf.  149;  Wetz- 
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ler  y.  State.  18  Ind.  85;  Lauer  ▼.  Bute, 
24  Ind.  131;  O  Leary  v.  State.  44  Ind.  91; 
Hanson  y.  State,  48  Ind.  550;  Thompson 
y.  State,  45  Ind.  495;  Lathrope  ▼.  SUte, 
51  Ind.  192;  State  y.  Hayes.  67  Iowa.  ^7. 
24  N.  W.  Rep.  574;  State  y.  McGrath.  78 
Mo.  181;  State  y.  Reiloy.  75  Ma  581; 
State  y.  Shortell,  98  Mo.  128,  5  a  W. 
Rep.  691;  People  y.  Parks,  49  Mich.  838. 
13  N.  VV.  Rep.  618;  People  y.  Hughes. 
(Mich.)  48  N.  W.  Rep  945;  Gaiocchio  y. 
Slate.  9  Tex.  App.  387.  Compare  Dud- 
ley V.  Sautbino,  49  Iowa,  650;  People 
Blake,  52  Mich.  566.  18  N.  W.  Rep.  860; 
People  V.  Roby,  52  Mich.  577,  18  N.  W. 
Rep.  365,  50  Am.  Rep.  270. 
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out  his  authority  and  against  bis  directions.*  But  where  the  defense 
is  that  the  agent  violated  a  direction  or  instruction  requiring  him  not 
to  make  such  sales,  it  must  be  shown  that  the  order  was  given  hon- 
estly and  in  good  faith,  and  with  the  intention  and  expectation  that 
it  would  be  obeyed;  and  the  question,  whether  or  not  the  order  was 
80  given,  is  for  the  jury  to  determine.^*  It  is  also  a  good  defense  to 
such  a  prosecution  that  the  person  who  made  the  sale  was  not  the 
clerk  or  agent  of  the  defendant,  or  that  he  was  acting  beyond  the 
terms  of  his  general  authority.  Thus,  it  may  be  shown  that  the 
seller  was  not  a  clerk  or  bar-tender  but  a  mere  porter  or  menial  serv- 
ant, who  thus  acted  beyond  the  scope  of  his  employment  and  in  dis- 
obedience of  the  proprietor's  orders."  On  the  same  principle,  a 
criminal  prosecution  for  unlawfully  selling  liquor  after  eleven  o'clock 
at  night,  (that  being  forbidden  by  statute,)  cannot  be  maintained  on 
proof  of  a  sale  by  a  servant  of  defendant,  without  his  leave  and 
against  his  orders.^* 

§  370.   Statutory  Liability  for  Unauthorized  Sales. 

It  has  been  already  mentioned  that  statutes  enacted  in  several  of 
the  states  have  modified  the  common  law  rule  as  to  the  criminal 
responsibility  of  a  master  for  the  acts  of  his  servant  or  agent,  so  as  to 
make  him  answerable  in  cases  where  he  could  not  be  held  to  liability 
without  such  statutory  provisions.  Under  these  laws,  it  is  held  to 
be  no  defense  to  an  indictment  against  the  principal  that  the  unlaw- 


•  Anderson  t.  State.  22  Ohio  St  dOH; 
Kirkwood  v.  Autenreith,  21  Mo.  App. 
73. 

10  Comm.  V.  Rooks,  150  Mass.  59.  22 
N.  E.  Kep.  436;  Comm.  v.  Stevens, 
(Mass.) 26  N.  E.  Rep.  992;  Stale  v.  Went- 
wurlh.  6.)  Me.  234.  20  Am.  Hep.  688. 

i^Minden  v.  Silverstein.  36  La.  Ann. 
912. 

"Comm.  V.  Wachendorf.  141  Mass. 
270.  4  N.  E.  Rep.  817.  In  this  case,  the 
prosecutiun  was  brought  under  a  law 
that  "  no  person  shall  seU  ...  in- 
toxicating liquors  except  as  authorized 
in  Ibis  cbupter. "   The  court  said  that 


they  could  not  infer  that  the  legislature 
meant  to  include  such  a  case  as  the 
present  In  this  language.  In  cases 
where  the  master  has  been  held  respon- 
sible for  the  acts  of  the  servant  in  dis- 
obedience of  his  orders,  it  has  been  un- 
der language  much  broader  than  this; 
e,  p..  ^'no  sale  of  intoxicating  liquors 
shall  be  made,*  etc..  or  ^'no  licensee 
shall  maintain,  or  permit  to  be  main- 
tained, any  screen."  etc  But  it  leems 
that  a  sufficient  ground  for  the  decision 
would  be  that  the  servant  here  was  act- 
ing outside  the  scope  of  his  duties  un- 
der his  general  employment. 
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itk-w  or  wToxmATsm  miftiQm* 


It*.  18 


M  act  was  i<m«  liitbout  his  kaoiplA^g^  iffi  W  WlboEit  has 

WEi&iUfitjpi  win  Mft  ftfaimoei  o»  eveii  fbKl  it  Aime  &  totttnimfini 
cf  lib  63Ep3Wi  and  ioMjfelii  oTd^rs.^  Ihia  rule  is  applied,  for  mmm* 
pie,  uDder  a  statnte  providing  that  any  unlawful  sale  of  liquor  to  a 
minor,  by  a  oleirk  or  other  person  acting  for  a  dram^Bbop  keeper^  shall 
bfi  deemed  the  mI  ci!  the  keeper  himaeU,^  go  nndar  a  «tetete  i 
mposes  A  penalty  mgrn  mj  femta  who  efaaU  floU  hy  himmit 
another*^*  The  same  is  the  case  onder  a  statute  pfOvMing  that  "no 
person  or  persons,  by  himself  or  another^  shall  eellp  or  cause  to  be 
sold,  or  fumiihed,  or  permit  any  other  peraon  or  pefsone  id  hta_ 
Miploy "  to  floU  jjBlQ&iMtiiig  Hqoom  to  mSmm.^  And  m  nmim  n  itil 
nte  subjecting  to  its  penalty  **any  pereon  who  may  own  or  have  any 
interest  in  •  .  .  liquor  sold  contrary  to  thi^  act*""  And  nnder 
laws  of  this  kind,  an  allegation  in  the  indictment  that  the  liqaor ' 
mU  by  Iho  defeiidaiil  is  vwlahied  by  proof  thftt  it  was  eold  bj  I 
bar^keepefj  and  it  is  immaterial  that  the  latter  aeted  in  violalioil  of 
his  instructions.'*  The  object  of  these  statutory  provisions,  in  ^&tci, 
is  to  regmre  the  prinoip&l  to  see  to  itj  at  his  peril,  that  no  unl^wfol 

him  to  puuishment  for  the  acts  of  other*' 
expressly  forbidden,  it  must  be  remembered  that  be  can  escape  lia- 
bility by  selecting  servants  and  agents  who  will  keep  within  tHe  law 
and  obey  his  orders,  or  by  abandoning  a  business  which  exi>08eB  him 
to  such  hazards. 


§  371.   Proof  of  Complicity  of  Master. 

Where  the  evidence  shows  that  the  alleged  unlawful  sale  of  liqnor 
was  made  in  the  defendant's  shop  or  place  of  business  by  his  servant 


"CarroU  v.  State,  63  Md.  551,  8  AU. 
Rep.  29;  Boatright  v.  State,  77  Ga.  717; 
RUey  V.  State.  43  Miss.  397;  Gathiogs 
V.  State.  44  Miss.  343;  McCutcheon  v. 
People.  69  111.  601;  State  v.  Durkem,  28 
Mo.  App.  887;  Greene  County  v.  Wil- 
bite,  29  Mo.  App.  459. 

"State  V.  McGinnis.  88  Mo.  App.  15. 

» Cloud  V.  State.  86  Ark.  151;  SUte 
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v.  Denoon.  8;  W.  Va.  122.  6  &  B.  Rap. 

815. 

i«  Snider  y.  State.  81  Ga.  758,  7  &  & 
Rep.  631;  Loeb  v.  State.  75  Ga.  258. 

i7Fahey  t.  State.  62  Miss.  402;  Teas- 
dale  V.  State.  (Miss.)  8  South.  Rep.  245; 
Mogler  y.  State.  47  Ark.  109.  U  a  W. 
Rep.  473. 

^»  Draper  y.  Fitzgerald.  80  Mo.  App. 

5ia 
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or  agent,  this  raises  a  presumption  that  the  defendant  authorized  the 
sale,  or  knew  of  it  and  consented  to  it.^*  Henoe  an  instruction  that 
"nothing  to  the  contrary  appearing,  evidence  of  a  sale  by  a  servant 
in  his  master's  shop  of  his  master's  goods  there  kept  for  sale  would, 
if  believed,  warrant  the  jury  in  finding  the  sale  was  authorized  by 
the  master,  and  this  would  be  so  although  the  defendant  was  not  on 
the  premises  at  the  time  the  sale  was  made,"  is  not  erroneous.*^ 
Such  evidence  having  been  given,  it  then  becomes  incumbent  upon 
the  principal  to  show  that  the  sale  was  made,  not  only  without  his 
knowledge,  but  also  without  his  consent,  express  or  implied,  in  order  to 
shield  himself  from  punishment."  And  in  rebuttal  of  his  conten- 
tion in  that  behalf,  it  is  proper  for  the  prosecution  to  show  his  pres- 
ence at  the  time  the  sale  was  made,  not  as  conclusively  establishing 
iiis  complicity,  but  as  a  fact  from  which  the  jury  may  infer  his 
knowledge  and  consent.  Thus,  in  a  prosecution  for  keeping  a  saloon 
open  on  a  holiday,  if  there  is  testimony  tending  to  show  that  the 
saloon  was  open,  that  defendant  was  the  proprietor  of  it,  and  that  he 
was  about  the  building  at  the  time,  although  a  bar-keeper  was  in 
charge,  there  is  enough  to  go  to  a  jury."  And  all  that  is  necessary 
to  be  proven  is  the  knowledge  and  consent  of  the  defendant  in  the 
particular  instance  in  controversy,  and  the  state  cannot  be  required 
to  show  his  knowledge  of  and  consent  to  the  general  violation  of  the 
law  by  the  servant  or  agent.**  And  conversely,  evidence  of  previous 
general  instructions  by  defendant  to  his  servant  not  to  dispense 


Instate  V.  Wentworth,  65  Me.  284,  20 
Am.  Rep.  688;  Comm.  v.  Nicholi,  10 
Mete.  (Mass.)  259,  43  Am.  Dec.  482; 
Coram.  V.  Perry.  148  Mass.  160, 19  N.  E. 
Kep.  212;  Fullwood  v.  State.  67  Miss. 
5.54,  7  South.  Kep.  432;  Molihan  v.  State, 
80  Ind.  266.  Compare  Comm.  v.  Bri- 
ant.  142  Mass.  463.  8  N.  £.  Rep.  838; 
Comm.  V.  StevensoD.  142  Mass.  466,  8 
N.  E.  Rep.  341.  In  Statu  v.  Mahoney. 
2:j  Mino.  181,  it  was  said  that  a  single 
sale  of  li(iuor  to  an  habitual  drunkard, 
made  by  a  clerk  of  defendant  in  his 
absence,  is  not  sufficient  to  raise  a  pre- 
sumption of  an  authority,  from  the  de- 
feudant  to  the  clerk,  to  make  the  tale. 


The  presumption  from  a  clerk  being 
employed  at  the  saloon  would  be  that 
he  had  authority  from  the  defendant  to 
make  such  tales  as  were  lawful. 

»Comm.  T.  Houle,  147  Maat.  880,  17 
N.  E.  Rep.  896. 

SI  Klug  y.  State,  77  Qa.  784  Compare 
Comm.  y.  Hayes,  145  Mass.  289.  14  N. 
E.  Rep.  151.  And  see  People  y.  Utter. 
44  Barb.  170. 

2sPeople  y.  Baumann,  52  Mich.  58i 
18  N.  W.  Rep.  869;  Comm.  y.  Rooks, 
150  Mass.  59,  22  N.  E.  Rep.  486. 

s*Comm.  y.  Rooks.  150  Mass.  09,  81 
N.  £.  Rep.  486. 

(481) 


I 


lifitor  QDlawfally  is  immatmalf  where  it  ia  ftdmillid,  or  woolitflifieli 
ftpptaiit  tittt  tbe  partioalar  uk  0h&rgdd  wftftwAi  witii  liii  tEMwlp 

edge  and  approval,^   Whether  tbe  laeta  ehow  knowledge  on  the  psaA 
of  the  owner,  of  beIbb  made  bj  his  elei k  or  bar^keeper,  m  a  qtiasttcm 
ttlone  for  the  jiuj.^  Bot  m  the  defendant  would  not  be  reepouiibb^^ 
Iqr  fbefteti  of  s  jmmii     la  hliesnptoipM&i  ot  not  eQitiiMted«iq|H 
Itie  bEBiness,  or  having  no  authority  from  him^  it  is  neoetsaty  to 
produce  evidence  to  ebow  the  relation  of  master  and  servant,  or  thai 
of  prinoipal  and  ^ent,  bet weeii  the  defendantand  the  salesman*  Ac|^^^ 
il  hM  bMa  rated  that  whm  9m  teetima^  mtdy  wbumm  UmA  mtt^ 
lifirarwu  sold  in  a  saloon  of  wMoh  dafeodaat  was  the  proprietor, 
and  that  the  sale  was  made  by  a  person  who  was  at  the  time  behind 
the  bar  or  counter,  acting  as  bar-keeperi  but  does  not  show  tiiat  aneh 
perscm  wm  the  agent  or  empkiye  ef  deHsrodaiiti  or  fiiat  tlie  <bf eodaal 
was  present  or  bad  any  knowledge  of  the  sale,  the  gailt  of  the  defeiMl^ 
ant  IB  not  establifibed,^   A  conTiction  for  keeping  a  liquor  nuisance 
eftnnot  be  sustained  on  evidenee  that,  in  the  absence  of  the  defend*- 
anW  ft  aiugle  aale  ol  lionor  vaa  ipade  m  Sunday  bf  m  momm  whw 

iwftwHiiiitrTig  the  MjmimUti^^ 

was  employed  otherwise  than  as  a  char-woman,  except  that 
AppiymLtljr  the  only  one  in  charge  of  the  premieea  at  the 


1 


S  372.   Personal  Liability  of  Servant  or  Agent. 

In  prosecutions  under  the  liquor  laws,  the  question  of  the  personal 
responsibility  of  a  clerk  or  servant  frequently  arises  in  connection 
with  sales  made  without  the  necessary  license.  And  it  appears  that 
the  following  propositions  may  be  deduced  from  the  anthorities. 
First,  if  the  employer  has  a  license,  it  is  not  necessary  that  the  clerk 
or  agent  should  be  licensed,  provided  the  sale  was  not  otherwiee 
unlawful;  for  the  master's  license  protects  the  servant.  That  is,  one 
who,  as  clerk  or  servant  of  another,  sells  liquor  for  the  sale  of  which 

State  y.  Mueller.  88  Minn.  497,  88  N.  Wreidt  v.  State.  48  Ind.  579.  Compare 

W.  Rep.  691.  State  v.  Brown.  31  Me.  520. 

»  Neideiser  y.  State.  6  Baxt.  499.  ^  Comm.  y.  Hagan.  (Mast.)  20  N.  S. 

*0  Anderson  y.  State,  89  Ind.  558;  Rep.  95. 
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bis  employer  is  duly  licensed,  oanDOt  be  prosecuted  for  selling  witbout 
himself  baving  a  license.^  Secondly,  if  tbe  person  who  makes  the 
sale  holds  a  license,  he  cannot  be  indicted  for  an  unlawful  sale, 
although  be  acted  only  as  the  agent  of  another  person,  who  owned 
the  liquors,  and  who  was  not  licensed.  That  is,  a  licensed  dealer  may 
sell  his  own  or  any  other  person's  liquor  without  offense.**  Thirdly,  if 
neither  the  principal  nor  the  agent,  master  nor  servant,  holds  a  license, 
the  agent  or  servant  is  personally  punishable  for  making  tbe  unlaw- 
ful sale.  That  is,  in  such  a  prosecution,  no  license  being  shown  in 
any  one,  it  is  no  defense  that  the  person  indicted  acted  merely  as  the 
agent  or  employe  of  another."^  The  ground  of  this  rale  is  stated  by 
tbe  supreme  court  of  Vermont  as  follows:  **It  is  claimed  that  if  the 
lespondent,  in  making  tbe  sale,  acted  gratuitously  as  the  mere  serv- 
ant of  H.,  be  would  not  be  personally  liable  to  indictment,  though  H. 
bad  no  license.  But  we  think  this  is  not  sound.  If  the  respondent 
justify  the  act  of  selling  under  H.  as  his  principal,  he  mast  show  an 
authority  in  bis  principal  to  sell.  Tbe  agent  who  does  the  act  can 
stand  in  no  better  situation  than  bis  principal.  He  justifies  under 
him,  and  if  tbe  principal  bad  no  authority  to  sell,  the  agent  could 
have  none.""  Further,  as  the  statutes  are  framed,  tbe  intention, 
motives,  or  knowledge  of  the  defendant  do  not  enter  into  the  case  at 
all.  One  who  enters  the  employment  of  a  liquor-dealer  as  a  clerk, 
agent,  or  bar-keeper,  must  ascertain  for  himself,  at  bis  own  peril, 
whether  the  dealer  has  a  license  or  not.    If  in  fact  there  is  no  such 


»  State  y.  Hunt.  29  Kans.  702;  State  t. 
Keith.  87  Ark.  06;  Johnson  y.  State,  Id. 
08;  Lane  y.  State.  Id.  272.  But  in  such 
case,  the  burden  is  on  defendant  to 
show  as  a  defense  that  he  acted,  in 
making  the  sale,  as  the  agent  of  a 
licensed  dealer.  Rana  v.  State,  51  Ark. 
481.  11  S.  W.  Rep.  692. 

»  State  V.  Keith,  87  Ark.  96;  Johnson 
y.  Stale,  Id.  98. 

»  Wason  V.  Underhill,  2  N.  H.  505; 
State  V.  Bugbee.  22  Vt  82;  Comm.  y. 
Hadley.  11  Mete.  (Mass.)  66;  Comm'rs 
of  Excise  V.  Dougherty,  55  Barb.  382; 
Abel  V.  State.  (Ala.)  8  South.  Rep.  760; 
Davidson  v.  Stale,  27  Tex.  App.  262.  11 
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8.  W.  Rep.  871;  Baird  v.  Bute,  52  Ark. 
826.  12  S.  W.  Rep.  566;  Rana  y.  State, 
51  Ark.  481.  11  8.  W.  Rep.  692;  Berning 
y.  State.  51  Ark.  550.  11  a  W.  Rep.  882; 
State  y.  Keith.  87  Ark.  96;  State  y. 
Deeyers.  88  Ark.  517;  Cloud  y.  State. 
86  Ark.  151;  Sute  y.  Kriechbaum, 
(Iowa.)  47  N.  W.  Rep.  872;  Hays  y. 
Sute.  18  Mo  246;  State  y.  Bryant.  14 
Mo.  840;  People  y.  Drennan.  (Mich.)  49 
N.  W.  Rep.  215;  SUte  y.  Chastain.  19 
Oreg.  176.  28  Pac  Rep.  968;  2  Wharton. 
Crim.  Law.  §  1504;  Bishop,  SUt.  Crimes. 
gl024. 

"Bute  y.  Bagbee.  22  Vt.  82. 
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lictiiM^  the  Balesman  ia  gniltji  izfespectite  of  bie 
kncurtedgi.^  Ost  wlui  la  ItftUo  m  agextl  ftur  BeQing  wiilmil  Umm 
midar  a  itatnto  providing  that  all  persons  Tiolating  the  aot,  wbitNtis 
owner,  or  m  clerk,  agents  iervant,  or  employe,  Bhatl  be  equallj  UaUa 
M  pfinoipala,  need  Eot  be  i&dieted  as  agent,  but  mmy  be  Biiapl| 
pffamipaL" 

There  are  aleo  tiumeroua  caees  which  hold  that  in  prosecntione 
other  violationa  of  the  liquor  laws,  besides  the  oflfense  of  seUing 
without  iicensei  it  is  not  a  ?alid  dafenae  that  ibe  prisoner 
raenly  m  the  airraiil  or  mgmt  id  anethev.**  Bnl  fSm  bettw  tz 
iiemi  io  require  a  limitation  of  this  rule  to  three  apeeifia  waiil 
vix (1)  where  the  defendant  acted  in  disobedience  of  orders,  or  in 
the  abeenoe  of  his  prinoipal,  and  withont  the  knowledge  and  oonaeil 
ol  tha  tatter,  to  that  ibe  prineipa]  wM  mi  be  alao  Uabto  for  Vtm 
eama  single  aels  (i)  wfane  tbt  gM  of  tte  oArna  ia  the  mI  oreon* 
duct  of  the  defetirlant,  without  reference  to  the  ownership  of  the 
property;  (3)  where  the  oSenm  complained  of  is  one  which  may  W 
partioipatod  in  or  contribnted  to  bf  mr%m\  penoMp  w  where  one 

liquar  therein;  in  suoh  cases,  both  master  and  eerirant  may  be 
indictable.  In  accordance  with  these  principles  it  is  held  that  where 
the  servant  acts  under  the  control  and  direction  or  in  the  preaenee 
of  his  employer,  he  is  not  personally  answerable  for  the  unlawful 
act.*  But  a  servant  may  be  convicted  of  keeping  and  maintaining 
a  saloon  if,  in  the  absence  of  the  proprietor,  he  makes  illegal  sales 


"State  Y.  Chnstain.  19  Oreg.  176.  28 
Pac.  Hep.  968.  In  this  case  it  was  said: 
'*As  statutes  of  this  character  bind  the 
party  to  know  the  facts  and  to  keep 
them  at  hit  peril,  neither  the  motives 
nor  the  intent  of  the  defendant  can  re- 
lieve him.  when  a  sale  is  made  without 
a  license.  The  intent  is  immaterial 
when  the  statute  makes  the  act  indicta 
ble  irrespective  of  guilty  knowledge; 
and  in  such  case  ignorance  of  fact,  no 
matter  how  sincere,  can  be  no  defense. 
It  is  enough  that  under  the  statute  the 
commission  of  the  act  prohibited  con- 
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stitutes  the  offense.  IrretpectiTe  of  th« 
motives  or  knowledge  of  the  defend- 
ant, and  as  his  principal  bad  no  liceate 
to  sell,  the  defendant  mutt  stand  for 
him.  so  far  as  appertains  to  this  proee- 
cution. " 

w  People  V.  Soule,  74  Mich.  350.  41 N. 
W.  Rep.  908. 

Marshall  v.  State.  49  Ala.  21;  Comm. 
V.  Brown.  (Mass.)  27  N.  E.  Rep.  776; 
State  v.  Finan,  10  Iowa.  19;  Roberts 
O'Connor,  33  Me.  496. 

'^^Comm.  V.  Galligan,  144  Mats.  171. 
10  N.  E.  Rep.  ".bS. 
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of  liquor,  or  otherwise  assumes  a  temporary  control  of  the  prem- 
ises.^ So  ED  indictment  for  keeping  spirituous  liquor  for  sale  may 
be  maintained  against  one  employed  as  bar-keeper  by  the  owner 
of  a  saloon  where  liquor  is  kept  for  sale.  "It  is  settled  in  this  state," 
says  the  court  in  New  Ebimpshire,  "that  an  indictment  for  keeping 
a  nuisance  respects  not  the  ownership,  but  the  criminal  manage- 
ment, of  the  property  complained  of,  and  where  there  is  evidence 
tending  to  implicate  the  defendant,  it  is  immaterial  whether  he  acted 
as  principal,  or  as  the  servant  or  agent  and  by  the  command  of 
another. "'^  Assuming,  without  authority,  to  act  as  agent  for  the 
owner,  does  not  exonerate  one  from  criminal  responsibility  for  sell- 
ing liquor;  but  merely  acting  as  messenger,  an4  transmitting  the 
liquor  from  the  seller  to  the  buyer,  and  the  money  from  the  buyer 
to  the  seller,  does  not  render  one  criminally  responsible.** 

In  some  states,  the  liability  of  servants  or  agents  is  not  deter- 
mined solely  on  common  law  principles,  but  is  materially  a£fected 
by  the  statutes.  Thus,  in  Maine,  an  act  declares  that  any  clerk, 
agent,  or  other  person  in  the  employment  or  on  the  premises  of 
another,  who  violates,  or  in  any  manner  aids  or  assists  in  violating, 
any  act  relating  to  intoxicating  liquors,  is  equally  guilty  with  the 
principal,  and  shall  suffer  like  penalties.  Under  this  statute,  it  is 
held  that  one  who  participates  in  the  commission  of  the  misdemeanor 
of  keeping  a  liquor  nuisance,  to  such  an  extent  as  to  render  himself 
criminally  liable  at  all,  is  liable  as  a  principal,  and  may  be  indicted, 
convicted,  and  punished  as  such,  although  the  capacity  in  which  he 
acted  was  that  of  a  clerk,  agent,  or  servant  merely.**  So  a  clerk  in 
the  establishment  of  a  liquor  dealer  is  included  in  a  statute  rendering 
liable  to  a  penalty  "any  person  or  firm  who  shall  sell,  or  be  in  any 
wise  concerned  in  selling,  spirituous  liquors."^  But  any  exception 
in  the  statute  in  favor  of  the  master  will  operate  equally  to  the  ben- 

»Comm.  V.  Brady,  147  Mass.  688. 18  »Comin.  v.  Williams,  4  Allen.  587. 

N.  E.  Rep.  568;  Comm.  v.  Sinclair,  188  » State  v.  Sullivan,  88  Me.  417.  28 

Mass.  493.  Atl.    Rep.  881.    See.  also.  SUte  v. 

37  State  V.  McGuire.  64  N.  H.  529.  15  Stacker,  88  Iowa.  896. 

Atl.  Hep.  213.  citing  State    McGregor,  ^Tardiff  v.  State,  28  Tex.  109L 
41  N.  H.  407.    And  see  State  v.  Sallivan, 
83  Me.  417.  22  Atl.  Rep.  381. 
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}  578  LAW  OF  mrcnntfAxiwa  UQtKfflffl.  piu 

efit  of  ih0  employe,    ThuSp  if  the  law  exempts  from  its  proi 

fci^m  ibroogb  their  miiato  gff  igioiv  tad  pniltffli  iiift  fwiwl 
von  AA  till  nii«tor#^ 

§  373.    Several  Iilability  of  Master  and  Servant, 

We  hnve  already  mentioned  tbat»iil  eertaiB  cases  of  viola tioas  of 
the  liquor  law,  both  tho  proprietor  or  master  and  ihe  elark  orserr^Qt 
maf  tie  mniaiiall?  reapoiiaible^  and  botii  may  ba  mcKetod  msA  pitt- 
khttd.*  TmAf  in  relation  to  ttia  oiiDae  of  keepuig  open  a  Uqw* 
aalooD  on  a  day  wben  the  statuto  requires  it  to  be  closed,  it  is  hell 
that  although,  for  keeping  open  one  saloon  there  can  be  bat  cnia 
offense  on  cme  day » yet  bat^tandm  who  wem  pmant  uAieUjilf  wIm 
m  dlmtiisii  of  the  propzitttor,  ate  eqiiaQy  foll^t  Ui^a,  ani 

lii  mnidttim  «^  paini»atTOl  wiU  ba  no  battolbnlramiBttiaJ 


ocoum.  If Himii^,  (STuia}  M  & 
im  flip* 

^^Po^^ple  V.  Af'kermnn.  Midi. 
45  N.  W.  Rep.  867.  "It  is  arged, "  said 
the  court  in  this  case,  *'that  the  reason- 
able construction  of  the  statute  is  that 
either  the  agent  or  the  proprietor  may 
be  convicted  of  and  punished  for  the 
offense,  but  that  when  one  of  them  is  so 
convicted  and  punished  it  is  a  bar  to 
the  conviction  of  the  other.  We  do  not 
think  80.  AH  engaged  in  the  sell- 
ing of  liquor  in  an  open  saloon  on  an 
interdicted  day  are  made  principals  by 
the  law,  and  the  courts  are  not  con- 
cerned with,  and  will  not  inquire  Into, 
the  question  of  principal  or  agent,  and 
all  may  be  punished  for  the  violation 
of  the  statute  if  proceeded  against  and 
convicted.  Nor  will  it  matter  who 
opened  the  door.  Those  who  are  sell- 
ing behind  the  bar,  or  waiting  upon 
customers  in  any  part  of  the  saloon, 
are  equally  guilty  of  keeping  it  open. 
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t%m  It  no  ^mitce  Ja  tiiii  boWiii 
"Om  yeipqadjtel  wm  aoc  obT^p4  t»ie 
Id  tbfi  lildini  im  tlist  daf  ,  and  mit  be 

COD  side  red  to  have  knbwn  the  lew,  sad 
ttiat  his  acU  were  unlawful.  Aa  th^ 
Ifivv  also  punishes  tlie  pri>prietor  for  ihi- 
acts  of  his  clerk  or  agent,  it  it  tog* 
gested  that  under  this  interpretation  of 
the  statute  Huber  might  be  conTicted 
and  punished  for  the  act  of  each  of  bis 
three  bar-tenders  on  this  day  and  his 
own  act,  and  thereby  be  punished  four 
times  for  the  same  offense  npon  one 
day.  This  is  not  to.  Huber  can  only 
be  convicted  and  punished  once  for 
keeping  his  saloon  open  on  the  80tb  of 
April.  1889,  or  any  other  legal  holiday. 
One  conviction  would  be  a  bar  to  any 
other  for  the  same  offense  upon  the 
same  day.  But  this  does  not  preclude 
the  arrest  and  conviction  of  each  of 
his  three  clerks  for  the  same  offense,^ 
for  a  transaction  in  which  they  aided, 
and  are  made  principals  by  the  statute. 
Any  number  of  persons  coocerned 
therein  may  be  convicted  of  the  aame 
offense,  if  their  acts  in  law  make  them 
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So  where  a  master  intrnsts  to  a  servant  the  management  and  control 
of  bis  basiness  of  selling  liquor,  and  he  carries  it  on  in  the  absence 
of  his  employer,  both  may  be  convicted  of  keeping  and  maintaining 
the  tenement.^  An  agent  having  the  actual  possession  of  intoxicat* 
ing  liquors,  and  participating  in  the  unlawful  purpode  of  sale,  is 
equally  guilty  with  his  principal.^ 

§  374.   Besponsibility  of  Husband  for  Sales  by  Wife. 

In  accordance  with  the  well-settled  principles  of  the  criminal  law, 
it  is  held  that  a  husband  is  answerable  for  iUegal  sales,  or  other 
infractions  of  the  liquor  law,  made  by  his  wife  in  his  presence,  or  by 
his  command,  or  with  his  knowledge  and  consent,  or  when  she  aots 
as  his  agent  or  servant.^  The  law  presumes  that  what  the  wife  does 
in  the  husband's  presence  she  does  under  his  influence  and  coercion. 
But  when  he  is  not  present,  no  such  presumption  arises.  And  there- 
fore  he  cannot  be  convicted  for  illegal  aots  of  selling,  done  by  the 
wife  in  his  absence,  unless  it  is  shown,  to  the  satisfaction  of  the  jury, 
that  such  acts  were  done  by  his  command  or  authority.^  If  the 
husband  is  near  enough  for  the  wife  to  act  under  his  immediate 
influence  and  control,  though  not  in  the  same  room,  he  is  not  absent, 
within  the  meaning  of  the  law.^  But  the  fact  that,  at  the  time  of 
an  unlawful  sale  of  intoxicating  liquor  by  a  married  woman,  her 
husband  was  lying  sick  upon  a  bed  in  a  room  adjoining  that  in  which 
the  sale  took  place,  the  door  between  the  rooms  being  open,  does  not 
raise  a  conclusive  presumption  of  law  that  she  was  acting  under  his 
coercion.^  If  a  married  woman  keeps  intoxicating  liquors  for  sale 
in  violation  of  law,  in  a  house  owned  or  hired  by  her,  or  owned  by 
them  jointly,  and  her  husband  aids  her  in  such  keeping  and  sellings 

principals,  and  the  conyiction  of  one  ComnL  v.  Barry,  115  Mags.  146;  Oeuin^ 

is  no  bar  to  the  conviction  of  the  y.  State.  1  McCord,  573. 

others. "    And   see   Janks   v.  SUte,  Seibert  v.  State.  40  Ala.  80;  State 

(Tex.  App.)15  S.  W.  Rep.  815.  Baker.  71  Mo.  475.    See   Comm.  v. 

«  Comm.  V.  Merriam,  148  Mass.  425, 19  Coiighlin.  14  Gray.  889. 

N.  E.  Hep.  405.  «  Comm.  v.  Flaherty.  140  Mats.  454, 6 

^  Menken  v.  Atlanta.  78  G a.  668,  2  a  N.  E.  Rep.  258. 

E.  Rep.  559.  •Comm.  v.  Gorml«y,  183  Mass.  580. 

^Comm.  V.  Reynolds,  114  Mast.  806; 
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or  ift  witboat  aottiill;  and  aeiively  aiding  her,  be  is 
latmladgt  of      fadt  and  erf  bat  i^teiit^  tiiia 
that  Bbe  h  acting  under  hie  coereioni  nnd  he  can  be  confined  of  i 
illegal  keeping,  thcnigli  lie  Ims  no  intereet  in  the  stock  Or  pitlfiti** 
And  a  boabaDd^  witii  guiltj  knowledge  tbertiof,  is  liabla  fof  liia  n^^^ 
tttegal  koai^iig  ot  liqaofi^  altfaongli  afia  baa  fllsi  m  cwttBeabAim 
doing  buBinese  on  hei  own  account  and  holds  a  govemmeot  licew 
EB  a  retail  liqiior-deaier/^^    It  liiis  also  been  held  that  the  hatband  ii 
liabla  to  he  indicted  and  conTioted,  altbongh  he  was  not  present  al^ 
tbo  lilOp  md  ttlfbongb  Ita  hftd  oKm  itaixmrtcsated  uttb  Um  *ifa  1 
selling  tiqiuir.*  But  tbo  btai  t^oeni  oaaea  faror  the 
hiiflijHTnl  (*annot  be  convicted  of  maintaining  a  liquornuisance  wi 
it  appears  tiiat  the  bouae  was  owned  by  bie  wife,  who  used  ii  for 
milavfiil  purposa  of  bif  mn  bm  niUt  wiibotii  bia 
Ibongb  Hk  ioea  not  mppw  tbmt  h«  hm  uad  all  fiMoiiabte  and 
ticable  Tno?ina  to  control  her  conduct;  and  evidence  that  from  i 
to  timst  during  several  years  nert  preceding  the  date  laid  in 
iadlotinwtt !»  bid  said  atiob  imaii0»  ta  ftdaiiaiiblai  aa  ahovii^ 

jiiltffttrmiiiiff  ii^m 

iOpmoa  Indkial  eonrt  of  HaaaaebiiioitB,  in  the  case  cited,  took 
oooaffion  to  ftay:  **We  &r«  aware  that  in  some  of  the  deeiaioni 
expressions  have  been  used  which  indicate  that  it  is  a  substantive  part 
of  the  law  that,  to  excuse  himself,  the  husband  must  show  that  be 
has  used  all  reasonable  and  practicable  means  to  restrain  hia  wife; 
but,  taking  all  the  decisions  together,  we  think  it  appears  that  bis 
whole  conduct,  including  what  he  did  and  said,  as  well  aa  what  be 
oould  reasonably  have  done  and  did  not  do,  is  admitted  aa  evidence 
only  for  the  purpose  of  proving  or  disproving  his  consent  in  fact  to 
the  acts  done  by  his  wife."  In  a  prosecution  for  maintaining  a  liquor 
nuisance,  where  the  evidence  showed  that  all  purchases  of  liquor  bad 
been  made  from  defendant's  wife  at  his  tenement,  and  defendant 
testified  that  if  any  sales  of  liquor  were  made  by  bis  wife  it  was 

MComm.  v.  Pratt,  126  Mass.  402;  ^^Sitiie  v.  McDaniell  Housi.  Crim. 

Comm.  y.  Carroll.  124  Mass.  80;  Comm.  (Del.)  606. 

Kennedy.  119  Maat.  211;  Fairclothv.  ssComm.  t.  Hill,  145  Mass.  UK 

Btate.  78  Qa.  426.  E.  Rep.  124. 

•1  Comm.  T.  Barry,  115  Maia.  146. 
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without  his  knowledge  or  consent,  it  was  held  that,  if  the  jury  dis- 
believed him,  the  fact  that  be  and  his  wife  lived  together  in  snob 
tenement  was  competent  evidence  that  she  acted  as  bis  agent.** 

§  376.    Personal  UabiUty  of  Wife. 

If  a  married  woman  commits  an  offense  against  the  liquor  laws,  of 
her  own  free  will,  not  in  the  presence  of  her  husband,  and  independent 
of  any  coercion  or  control  by  him,  she  herself  is  criminally  respon- 
sible, and  he  is  not."*  And  it  is  no  defense  to  an  indictment  of  a 
wife  for  being  a  common  seller  of  intoxicating  liquor,  that  her  hus- 
band provided  it  and  she  unlawfully  sold  it,  if  she  was  not  acting 
under  his  coercion  or  influence."*  And  on  a  similar  principle,  a 
feme  covert^  who  is  a  sole  trader,  is  liable  to  the  penalty  for  illegally 
selling  liquor,  although  the  liquor  is  handed  to  the  purchaser  by  her 
husband,  she  being  present,  and  be  acting  as  her  clerk.*' 

§  376.   HuBband  and  Wife  Jointly  Liable. 

There  are  certain  cases  in  which  the  criminality  of  an  offense 
against  the  liquor  laws  may  be  shared  by  husband  and  wife,  so  that 
both  may  be  amenable  to  the  penalty  prescribed.  Thus,  a  husband 
and  wife  may  be  jointly  indicted  for  keeping  and  maintaining  a  liq- 
uor nuisance,  and  upon  sufficient  evidence,  both  may  be  convicted.** 
So  also,  it  has  been  held  that  a  husband  and  wife  may  be  jointly 
indicted  for  a  single  act  of  retailing  liquor  unlawfully;  and  in  such 
a  case,  if  they  are  convicted,  a  fine  must  be  assessed,  and  a  judg- 
ment rendered,  against  each  separately.** 

MComm.  V.  Hyland.  (Mast.)  28  N.  B.  MComm.     Welch,  07  Mass.  608. 

Rep.  1055.  wCitj  Coandl  v.  Van  Roven,  8  Mc- 

«^  State  y.  Haines.  85  N.  H.  807;  Cord.  466. 

Comm.  y.  Murphy,  2  Gray.  610;  Comm.  **  Comm.  T.  Tryon,  00  Mast.  448. 

y.  Burk.  11  Gray.  487;  Comm.  y.  Daley,  ■•Comm.  t.  Hamor,  8  Gratt.  60a 
148  Mass.  11,  18  N.  £.  Rep.  670;  Penny- 
baker  y.  8Ute,  8  Blackf.  484. 
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M^oiQinon  law,  if  one  partner  in  a  firm  iells  intoxicating  VtqM 
tuttawfnlty,  in  tli«  abseOM  of  hifl  w-pftftiiflr  and  wiUhhiI  hm  I 
edgs  or  coasent,  the  latter  is  not  liable  to  be  indieted  therefor.*  Bit 
Ihitirule  haB  boen  modified  by  statute  in  eevernl  of  the  Etutes.  Tbo 
in  Misaifisippif  it  is  said  thatp  imder  the  laws  there  in  f orce»  am  \ 

MH  Im  ecmmled  upm  a  mie  ai  liquor  by  his  MMKfoto  ^ 
hia  oonant  and  in  liiB  absence.^   And  in  ArkanaaB^  under  a^slatitta 
providing  that  any  one  who  shall  eel]  *'or  be  interested  in  the  i 
of  liquora  to  a  minor  shall  be  goilty  of  a  mifldemeanor  it  ia  held  that 
a  person  who  ia  a  partner  in  a  saloon  may  be  oonTiatod  for  m  wit  bjj 
liii  fp-p^^nef t  atthongh  the  defendant  mia  abaant  al  tlift  IIba  ani 
h$A  no  knowledge  of  it.***    And  if  one  of  two  partners  aells  Hqi 
nnlawf ullj  for  account  of  the  firm,  and  with  the  consent  of  tha  ot 
partner,  auch  other  is  liable*^    So  also,  an  indiotment  for 
liqaot  to  ft  minor  irill  He  agauirt  tm  puto^  vhtie  <iiii^  In 
pMice  of  the  other,  or  a  clerk,  ijiji^ilgi^^ 
tonaiiit  ol  bothi  wkea  tlie  041.** 


§  378,    Joint  Liability. 

Two  persons  may  be  jointly  indicted  for  selling  liquor  eontrary  to 
the  statute,  or  for  maintaining  a  liquor  nuisance,  or  for  any  similar 
offense  against  these  laws,  and  under  such  an  indictment,  one  defend- 
ant may  be  convicted,  although  no  case  is  made  against  the  other.* 


»  Acree  v.  Comm.,  13  Bush,  853. 

«  Whitton  V.  Stale,  37  Miss.  379. 

«RobiD8on  v.  State,  88  Ark.  641; 
Waller  v.  State,  Id.  656. 

«  State  V.  Neal.  27  N.  H.  131. 

w  State  V.  Scoggins,  107  N.  Car.  859. 
12  S.  E.  Rep.  59. 

» State  V.  Simmons,  66  N.  Car.  622; 
State  y.  Sterns.  28  Kans.  154;  State  y. 
Wadswortb,  80  Conn.  55;  Trac)-  v. 
Perry,  5  I^.  H.  504.  In  Missouri,  it  is 
said  that  persons  should  not  be  jointly 
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indicted  for  selling  liquor  withoot 
license,  in  the  absence  of  proof  show- 
ing a  common  design  or  concert  of  ac- 
tion. Where,  howeyer,  notwithttand- 
ing  the  failure  of  such  proof,  it  appears 
clearly  that  each  of  a  number  of  de- 
fendants 80  jointly  indicted  ia  guilty  of 
acts  which  would  warrant  a  separate 
Indictment  and  conviction,  the  mis- 
joinder does  not  work  such  "prejudice 
to  the  substantial  rights  of  defendant 
upon  the  merits, (as  proyided  in  tlie 
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Nor  is  it  necessary,  to  sustain  a  joint  indictment,  that  the  two  defend- 
ants should  have  participated  in  the  unlawful  act  in  the  same  manner 
or  to  the  same  degree.  For  here  the  principle  applies  that  in  mis- 
demeanors there  are  no  accessaries,  but  all  who  are  criminally  con- 
nected with  the  wrongful  act  are  principals.  Hence,  for  example, 
the  person  who  procures  the  liquor  and  offers  it  for  sale,  and  he  who 
actually  dispenses  it  to  the  purchaser,  may  be  jointly  guilty  and 
jointly  indicted  and  convicted**  But  in  this  connection  it  is  impor- 
tant not  to  lose  sight  of  the  rules  governing  the  relation  of  master  and 
servant,  already  explained.  Thus,  in  a  prosecution  against  A.  and 
B.  for  maintaining  a  liquor  nuisance,  the  court  instructed  the  jury 
that  if  B.  assisted  A.  in  keeping  and  maintaining  the  premises  as  a 
nuisance,  he  would  be  liable  to  conviction.  But  this  was  held  errone- 
ous, as  the  jury  might  fairly  have  understood  that  they  were  instructed 
to  convict  B.  although  they  should  find  that  A.  was  the  sole  proprietor, 
and  B.'s  assistance  was  only  that  of  a  servant,  rendered  in  A.'s 
presence.*^  And  so,  in  a  similar  case,  an  instruction  that  if  one  of 
the  defendants  was  the  sole  proprietor,  and  the  other  was  present, 
aiding  and  abetting  him  "in  acts  of  proprietorship  and  control,"  both 
may  be  found  guilty,  is  objectionable,  as  too  indefinite  and  as  tend- 
ing to  mislead  the  jury.*  It  is  also  held  that  two  or  more  persons 
acting  in  concert  in  unlawful  measures  to  secure  the  enforcement  of 
the  liquor  law, — as,  by  using  artifice  or  persuasion  to  induce  a 
tavern-keeper  to  furnish  liquor  on  Sunday,  —  are  guilty  of  a  con- 
spiracy.* 

§  379.    Sales  by  Children. 

A  few  cases  have  been  reported  in  the  books,  involving  the  ques- 
tion of  the  criminal  responsibility  of  infants  under  the  liquor  laws. 
But  these  cases  have  not  departed  from  the  common-law  principles 
applicable  to  the  subject,  but  have  recognized  the  familiar  rule  which 
fixes  the  age  of  fourteen  years  as  the  dividing  line  with  reference  to 

statute.)  as  to  warrant  the  interference       ^Comm.  t.  Murphy,  146  Mass.  250, 
of  the  supreme  court    State  t.  Ed-    18  N.  E.  Rap.  892. 
wards.  60  Mo.  490.  «Comm.  v.  Galligan,  144  Mass.  171, 

«  State  V.  CasweU,  2  Humph.  899.         10  N.  £.  Rep.  788. 

•Comm.  T.  Leeds.  9  Phila.  569. 
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the  preBiiinptioxL  of  legal  oapaeil;  fiir  erime,  ThuB«  it  is  hslA  tbit  if^ 
IKlMlfclllboi  mIM  of  ^I^^ 

under  the  age  of  fourteen  yeuifd,  m  &b  presence  of  ite 
obedience  to  her  directiooij  it  i&  necessary,  in  sopport  of  an  indict* 
ment  against  the  child  for  making  Back  aales,  to  eBtablish^  aa  a  dis^ 
Mffiort  faet,  its  legal  capacity  to  couunil  a  mimB.^  Bal  on  tlie 
liftndt  tl  is  no  Aefeim  to  mdi  u  in^ioiiiieiit  tliat  HbB 
E  minor  nboiit  seventeen  years  01  age,  and  was  selling  under 
inetruGtion  of  another  and  aa  bis  eaurant  or  agent,  without  compel 
Mtioti,  imleat  tfae  defendant  flnweeda  in  piofing  that  ha  waa 
faiMpalito  itf  eoaunittoig  ittime^  or  wm  rndOag  iisd«rintMi.'> 


§  380.   FoMOUft  Aldins  and  Abettini^. 

As  a  general  principle,  a  person  who  aids  and  abets,  or  who  eotin* 
\  or  procures,  an  unlawful  sale  of  intoiiaating  liquors,  ib  liab 
ptmidimitat,  odt  may  be  indiotoil  as  »  ptfaieipal  in  tbo  bai 
for  examplep  one  who  is  emplc^^  in  making  ebangja  far 
angaged  in  aula wf  ally  selling  Hqoor  to  minors  may  be  conTicted,  on 
an  indictment  for  eeUing  the  liquors,  as  aiding  and  aBeialiog  in  the 
aot."  Sob  wbm  an  tti^  istd  a  minor  go  together  to  s  nloon»  wd 
the  adnl  t,  mth  fha  aWM}"  ol  the  minor^  pnrdhaias  Mqnot  for  Mm,  Iw 
is  not  only  an  agent  of  the  minor  for  the  purchase  (which  would  not 
be  punishable,)  but  he  is  also  an  aider  and  procurer  of  the  sale,  and 
therefore  punishable  as  a  principal  in  violating  the  statute  prohibit- 
ing sales  to  minors.^^  In  misdemeanors,  it  will  be  remembered,  all 
persons  who  procure,  participate  in,  or  assent  to  the  commission  of  a 
crime  are  regarded  as  principals  and  indictable  as  such. 


§  381.   Purchaser  not  Guilty  of  an  Offense. 

So  far  as  we  have  been  able  to  discover,  there  is  but  a  sin^e 
reported  decision  in  which  it  has  been  held  that  the  purchaser  of 

wComm.  v.  Mead,  10  Allen.  seS.  "  Johnson  v.  People,  88  HI.  481. 

7iCagle  T.  8Ute,  87  Ala.  88,  98,  6  Foster  v.  State,  45  Ark.  861.  See. 

South.  Rep.  800.  also,  Cagle  v.  State,  87  Ala.  88,  08,  6 

7<SUte  T.  Shenkle,  86  Kana.  48,  18  South.  Rep.  800. 
Pac.  Rep.  809. 
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liquor,  which  is  sold  in  violation  of  law,  is  guilty  of  an  offense  against 
the  statute.^  On  the  contrary,  many  cases  support  the  doctrine  that 
the  purchaser,  although  he  knows  that  the  circumstances  will  render 
the  sale  illegal,  is  not  guilty  of  any  offense,  by  soliciting  the  seller  to 
violate  the  law,  or  by  aiding  and  abetting  the  crime,  to  the  mere 
extent  of  buying  the  liquor,  unless  the  statute  expressly  prescribes  a 
punishment  for  him ;  that  he  is  not  criminating  himself  in  testifying 
to  the  sale;  and  that  his  testimony  is  not  to  be  regarded  as  that  of 
an  accomplice.^*  On  this  point,  the  court  in  Massachusetts  has  spoken 
as  follows :  "The  court  are  of  opinion  that  the  witness  would  not  be 
liable  to  any  prosecution  as  such  purchaser,  and  therefore  would  not 
criminate  himself  or  expose  himself  to  punishment  by  such  a  pur- 
chase. No  precedent  and  no  authority  has  been  shown  for  such  a 
prosecution,  and  no  such  prosecution  has  been  attempted  within  the 
knowledge  of  the  court,  although  a  similar  law  has  been  in  force 
almost  from  the  foundation  of  the  gOTemment,  and  thousands  of  pros- 
ecutions and  convictions  of  sellers  have  been  had  under  it,  most  of 
which  have  been  sustained  by  the  testimony  of  buyers.  That  such  a 
prosecution  is  unprecedented  shows  very  strongly  what  has  been  under- 
stood to  be  the  law  upon  this  subject.  It  is  difficult  to  draw  any  pre- 
cise line  of  distinction  between  the  oases  in  which  the  law  holds  it  a 
misdemeanor  to  counsel,  entice,  or  induce  another  to  commit  a  crime, 
and  where  it  does  not.  In  general,  it  has  been  considered  as  apply- 
ing to  cases  of  felony,  though  it  has  been  held  that  it  does  not  depend 
upon  the  mere  legal  and  technical  distinction  between  felony  and 
misdemeanor.  One  consideration,  however,  is  manifest  in  all  the 
cases,  and  that  is,  that  the  oSense  proposed  to  be  committed,  by  the 
counsel,  advice,  or  enticement  of  another,  is  of  a  high  and  aggravated 
character,  tending  to  breaches  of  the  peace  or  other  great  disorder  and 
violence,  being  what  are  usually  considered  mala  in  «e,  or  criminal  in 
themselves,  in  contradistinction  to  mala  prohibUa,  or  acts  otherwise 

n  State  V.  BoDDer,  2  Head,  185.  But  86  Ala.  28S;  State  v.  Miller.  26  W.  Va. 
compare  the  later  caae  of  Harney  v.  106;  Harney  v.  State.  8  Lea,  118;  Wake- 
State.  8  Lea,  113.  man  v.  Chambers.  6S  Iowa.  169.  28  N. 

State  V.  Rand.  51  N.  H.  861;  Comm.  W.  Rep.  496;  State  v.  Baden.  87  Minn. 

V.  Willard.  22  Pick.  476;  State  v.  Tea-  212.  84  N.  W.  Rep.  24. 
han,  50  Conn.  22;  Harrington  v.  State. 
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indiffmul  than  as  tliey  are  reatraiudd  by  positiTe  law*  AU  the  i 
6iM  mppoxi  of  the  ofe|«dtioQ^  n^e^  wtoT  Ittb  dMotii 
.  .  .  HieM  is  UEothef  yiBW  of  the  sobjeot,  whieb  we  think  baa 
important  bearing  on  the  quefltion,  if  itis  not  indeed  decisive.  The  stat- 
ute imposea  a  penalty  upon  any  person  who  ehall  seU,  Bat  everj  eaJe 
la^liM a ptMhmmt  HmmmmA^im ft futfehsifr  u inll mm  idtor^ aiii 
tbiftmoBt  havB  been  bioini  And  understood  by  the  legialaturap  Hci 
if  it  were  intended  that  the  purchaser  shonld  be  Babjeet  to  any  peni 
it  is  to  be  prestimed  that  it  wonld  have  been  declared  in  ihB  al 
either  by  impo&ing  a  penalty  on  the  bnyef  In  tanne »  or  hy  exteodim 
tiie  penal  efmeeqneneea  of  the  i^vdiibited  aet  to  atl  pemmi 
eonnieling,  or  encouraging  the  principal  offender*  There  being  m 
ancb  provision  in  the  statute,  there  is  a  strong  implication  that  none 
flueh  was  intended  by  the  legLslataie."^  By  an  extenaion  of  this  prin- 
tt^  held  ihi^oM  who  faai  no  b^m^  i&  lit^  Btnltt  iold  or  in 
the  moosy  paid  for  it,  and  who  acts  merely  as  the  agent  or  friend  ol 
the  boyefi  ism  not  fiotate  the  ftattite  againBt  U^^or-aelling.'' 

Unless  the  statute  expressly  declares  the  contrary^  the  owner  of 
premises  upon  which  liquor  is  unlawfully  kept  for  sale  is  not  guilty 
of  an  oflFense,  if  he  leased  the  premises  for  a  lawful  purpose  and  did 
not  afSrmatively  assent  to  sach  unlawful  use,  and  he  is  not  bound  to 
interfere  and  invoke  the  law,  when  he  sabsequently  finds  that  the 
tenant  is  making  such  unlawful  use  of  the  premises;  for  the  mere 
failure  to  prevent,  or  attempt  to  prevent,  the  illegal  keeping  or  Bale 
of  liquor,  does  not  subject  him  to  the  penalties  of  the  statute."  But 
in  several  of  the  states,  the  statutes  are  such  as  to  impose  a  reeponai- 
bility  upon  the  landlord,  when  the  tenant  unlawfully  keeps  or  sells 
liquor,  if  he  leased  the  premises  for  that  purpose,  or  if,  with  knowl* 
edge  of  the  fact,  he  authorizes,  suffers,  or  permits  the  unlawful  aetc 

"Comm.  V.  Willard,  22  Pick.  476,  per  861.    And  see  Berger  v.  Sute,  50  Ark 

Shaw,  C.  J.  20.  6  S.  W.  Rep.  15. 

7» Cam pbell  V.  State,  79  Ala.  271;  Mor-  State  v.  BalliDgall.  42  Iowa.  87 

gan  v.  State,  81  Ala.  72,  1  South.  Rep.  Crocker  v.  State,  49  Ark.  60,  4  &  W 

472.   Compare  Foster  v.  State,  45  Ark.  Rep.  197. 
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of  the  tenant.^  In  regard  to  bringing  home  such  knowledge  to  the 
lessor,  it  is  said  that  knowledge  sufScient  to  excite  the  suspicions  of 
a  prudent  man,  and  to  pat  him  upon  inquiry,  is  equivalent  to  knowl- 
edge of  the  ultimate  fact.^  And  it  is  not  essential  to  show  that  the 
lessor  witnessed  or  had  knowledge  of  the  particular  sales  upon  which 
the  tenant  was  convicted ;  it  is  enough  to  allege  and  prove  that  the 
lessor  bad  knowingly  permitted  the  occupant  to  use  the  premises  for 
the  unlawful  sale  of  liquor  during  the  time  when  such  sales  were 
made."  The  gist  of  the  landlord's  offense  is  his  permitting  his  prem- 
ises to  be  used  for  purposes  violative  of  the  liquor  law,  when  he  might 
have  prevented  it.  Hence,  to  convict  one  under  these  statutes,  it  is 
essential  that  he  should  have  had  such  control  over  the  property  as 
to  be  in  a  position  to  prevent  or  stop  the  illegal  acts  of  the  tenant. 
For  this  reason,  one  to  whom  property  has  been  conveyed  by  a  deed 
absolute  in  form,  but  in  fact  a  mortgage,  and  who  has  neither  the 
possession  nor  right  of  possession,  cannot  be  guilty  of  permitting  the 
premises  to  be  used  for  the  maintenance  of  a  liquor  nuisance.^  So 
a  lessor  cannot  be  convicted  unless  the  lease  specially  reserves  his 
control  of  the  building,  although  the  same  statute  provides  that  the 
owner  may,  in  cases  of  the  kind,  recover  possession  by  entry  or 
action."^  In  Kansas,  the  statute  creates  a  lien,  in  favor  of  the  state, 
for  fines  and  costs  adjudged  against  a  person  for  unlawfully  selling 
liquor,  on  premises  leased  to  the  convicted  person,  and  knowingly 
sufifered  by  the  owner  to  be  occupied  and  used  for  the  purpose.  This 
lien,  it  is  held,  attaches  to  the  leased  premises  and  operates  on  them 
from  the  date  of  the  conviction  of  the  tenant,  and  all  conveyances 
made  after  that  date  are  subject  to  such  lien."*  In  establishiqg  the 
ownership  of  property  against  which  such  a  lien  is  sought  to  be 


«« State  V.  Potter.  80  Iowa.  587;  State 
v.  Shanahan.  54  N.  H.  487. 

"  Cordes  v.  State.  37  Kans.  48, 14  Pac 
Rep.  493.  The  landlord  cannot  be  held 
responsible  for  the  acts  of  a  subtenant 
in  keeping  a  saloon  for  the  sale  of  liq- 
uor on  the  premises,  in  violation  of  law, 
merely  because  he  knows  of  it  and 
does  not  interfere.  Koester  v.  State, 
36  Kans.  27,  12  Pac.  Rep.  839. 


n  Cordes  v.  State.  87  Kans.  48, 14  Pac 

Hep.  493. 

»SUte  T.  Bates,  (Vt)  19  AU.  Rap. 
229. 

^Comrn.  T.  Wentwortb,  146  Mass.  86. 
15  N.  E.  Rep.  188. 

» Snyder  v.  SUte,  40  Kans.  548.  20 
Pac.  Rep.  122. 
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enforced,  a  deed  ]p^ipoftiDg  to  mnt^  pto^eity  to  the  dflfoniKDl 
mSeoMtl&t  in  evidmea,  wfaetd  tbe  ie^riptlOT,  in  flmmeetteii  w 

well-^own  facts  that  are  in  testimonj,  fairljdeaigiiatee  (be  property 
described  in  the  petition In  etich  adicn,  the  title  to  the  property 
being  in  the  name  of  a  wifei  the  husband  is  properi;  joined  ae  aparlf 
defendant.*' 

*>Coni(;s  V.  Sme,  37  Kans.  48,  UPic  t^PfeSerlo  ?.  State,  39  KMimk  Silt  IT 
Btp.  4m  FiG.  Bi|K  ^ 
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898.  Keeping  Open  on  Prohibited  Days. 

894.  Dlegal  Transportation  of  Liquors. 

896.  Introduction  of  Liquor  into  Indian  Coontiy. 

896.  Importation  of  Liquor  into  Alaska. 

897.  Bell-Punch  Law. 

898.  Employment  of  Women  in  Saloons. 

899.  Manufacture  of  Liquor. 

400.  Being  Drunk  in  a  Public  Place. 

401.  Distinct  Offenses  in  One  Act. 

§  383.   Grade  of  Offenses. 

Offenses  against  the  liquor  laws,  such  as  illegal  sales  of  intoxi- 
cants, keeping  liqnor  in  possession  with  the  intent  to  dispose  of  it 
unlawfally,  illegally  transporting  liquor  from  place  to  place,  and  the 
like,  are  statutory  crimes,  not  being  punishable  at  common  law. 
'i  hey  are  also  of  the  description  of  mala  prohibita,  as  there  is  no  in- 
herent immorality  in  such  acts,  and  their  illegality  lies  only  in  the 
fact  of  their  being  positively  prohibited.  Further,  it  is  held  that  the 
offense  of  selling  intoxicating  liquor  in  contravention  of  a  state  stat- 
ute, though  punishable  by  imprisonment,  is  not  an  "infamous  crime," 
in  such  sense  that  it  must  be  prosecuted  by  presentment  or  indict- 
ment, within  a  constitutional  provision  in  that  behalf.^  And  the 

estate  y.  Nolan.  15  R.  L  529,  10  AtL  Rep.  481.   And  see  United  States  t. 

Maxwell,  8  Dill.  275. 
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Tttviotit  orimiiiil  inbHtiond  of  ibd  Uni  mw  mdim  oar  oaniidemlioii 
Mt|  tti  ft  nilQ.  ^  tbo  gia4«  of  lebmida,  ftllltoftgli  tbrnm  qu^  p» 
^tdjr  he  some  eases  in  whioh  they  nm  de^dared  sucb  hy  statute.  Tbif 

are  generally  regarded  and  pnniahed  as  misdemeanors*  Thus,  lli* 
seUiDg  of  liquor  without  a  lic^ense  is  pmuahable  as  a  misdemeanor 
ftnd^  a  Btaktte  upon  ffaM  Mifaeli  allbfHigh  tbs  statnto  ooiitaiiia  m 
other  probibitioii  than  tbe  imposition  of  a  penalty,  and  a  proFisioa 
that  all  offerjses  against  the  terms  of  the  act  shall  J>e  deemt^d  mis^le- 
meanors.^  And  tbe  sama  act  is  a  misdemeanor  although  desenli«4 
$&  Hii  itftiate  aimply  aa  taSkm^^ 


A  great  part  of  tbe  enbstantive  law  of  criminal  offmios  agatnat  ths 
Uquor  stalntes  is  taken  np  with  tbe  subject  of  illegal  sales, — snch  as 
ialei  witbont  lieenBe,  in  prohibited  places,  on  ptobibited  days^  lo  p^g 
tinQlaf  allMetB  at  peiiiHUi^  aiiA  mm.  Bal  ai  tima  topm  fym^ 
a  aansep  a  oonDected  whole,  and  as  they  oonatitutQ  ao  latga 
important  a  part  of  the  criminal  law  of  intoxicating  liqnorB;  it  see 
best  torefler?e  them  for  a  separate  diacusaion^  and  the  reader  ia  Ih^ 
fore  referred  to  tbe  succeeding  chapter  for  a  fall  consideration  of 
illegal  sales  as  criminal  offenses. 


In  several  of  the  New  England  states,  the  statutes  preseribe  a  pen- 
alty for  any  person  who  shall  be  found  guilty  of  being  a  ''common 
seller"  of  intoxicating  liquor,  or  who  shall  "presume  to  be  a  common 
seller**  thereof.^  While  it  is  evident  that  these  statutes  primarily 
contemplate  the  case  of  one  who  has  a  fixed  place  of  business,  where 
he  customarily  pursues  the  occupation  of  vending  liquors,  it  is  held 
that  a  man  who  travels  about  with  liquors  on  his  person,  making 
sales  of  the  same,  may  be  indicted  as  a  common  seller/  And  where 
the  penalty  is  against  *'a  manufacturer  of  any  spirituous  or  intoxi- 

«Peoplev.  Brown.  16  Wend.  66L  <See  Foster  v.  Haines.  18  Me.  807; 

SHill  y.  People,  20  N.  Y.  868.  State  v.  Davis.  28  Me.  408. 


§  886.   Being  a  (Tommon  Seller. 


•State  V.  Grames.  68  Me.  4ia 
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eating  liqaors  for  sale,  or  a  common  seller  thereof,"  it  extends  to  a 
common  seller  pt  liqaors  not  manufactured  by  himself.*  To  com- 
plete this  offense,  it  is  not  necessary  that  the  defendant  should  have 
known  or  supposed  that  the  liquor  sold  by  him  was  intoxicating;  the 
crime  being  statutory,  ignorance  is  no  defense,  and  the  intent  is  not 
material.^  In  the  absence  of  statutory  aid,  it  is  somewhat  difficult 
to  determine  how  many  separate  sales  of  liquor  a  man  must  make 
before  he  can  be  called  a  "common  seller,  or  how  many  must  be 
put  in  evidence  before  the  jury  will  be  justified  in  putting  that  char- 
acter upon  him.  From  the  employment  of  the  word  "common, "  it  is 
apparent  that  a  person  who  in  a  single  instance  sells  liquor,  as  an 
exceptional  matter  and  not  as  a  part  of  his  business,  eannot  be 
regarded  as  within  the  meaning  of  the  phrase.  The  language 
employed  implies  that  the  selling  must  be  usual  or  habitual  with 
him ;  it  must  be  a  part  or  the  whole  of  his  regular  avocation,  or  at 
least  the  act  must  be  repeatedly  done.  But  although  it  might  be 
thought,  from  analogous  uses  of  the  word  "common, "  that  the  phrase 
was  meant  to  describe  one  who  sold  liquor  to  aU  such  as  might  apply 
to  him  for  it,  yet  the  decisions  would  not  warrant  us  in  this  infer- 
ence. They  indicate  that  a  man  might  be  a  common  seller  of  liquor 
although  he  retailed  it  only  to  certain  chosen  persons  and  refused  to 
sell  it  indiscriminately.  It  seems,  therefore,  to  be  the  accepted  doc- 
trine, in  the  absence  of  a  statutory  definition,  that  no  particular 
number  of  sales  need  be  proved  to  constitute  one  a  common  seller, 
but  the  jury  must  be  satisfied,  from  the  evidence,  that  selling  liquor 
was  the  common  and  ordinary  business  of  the  defendant,  and  they 
will  be  authorized  to  find  him  guilty  without  proof  of  any  particular 
or  fixed  number  of  sales."  In  Massachusetts,  however,  the  statute 
provides  that  three  several  sales  of  spirituous  or  intoxicating  liquor 
shall  be  sufficient  evidence  of  the  character  of  the  defendant  as  a 
common  seller.  This  provision,  it  is  held,  is  valid  and  constitu- 
tional,^ and  under  it,  it  is  the  duty  of  the  court  to  instruct  the  jury 

•Comm.  V.  Bralley.  8  Gray,  456.  days  are  suffldent  to  warrant  a  convlc- 

«  Comm.  V.  BoyntoD.  2  Alien.  160.  tion  of  being  a  common  seller.  State 

« State  V.  O  Conner.  49  Me.  594.    Four  v.  Day.  87  Ma.  244. 

specific  deliveries  of  liquor  within  eight  *  Cooun.  T.  Burns,  9  Gray,  1821 

IMOX.LIQ.— 29  (449) 


that  proof  of  three  Bales  is  enough  eTideiioe  to  vftzzmnt  A  vetdiet  of 
giiillf^  It  is  net  ft  matef iftl  in^tiiiy  wfaeth^r  fbe  iiiim  wim  m« 

all  mmle  to  the  aame  pereon  or  to  different  persons."  And  it  U  held 
that  the  otfenae  may  be  committed  by  making  a  sufficient  nnmber  of 
unlawful  sales  on  tbe  same  day.^^  Salaa  of  three  glaaseE  of  Uqaow 
m  th9  mmme  of  Uie  mam  et^ning,  eMk  ot  ik%  fiist  Iw  of  nUob  U 
drunk  and  paid  for  before  the  next  ia  deliyered,  if  fomiid  by  the  jniy 
to  be  three  distinct  aod  indopemlent  transactions,  are  sufficient  evi- 
dence to  oonyiet  the  vendor  of  being  a  common  aeller.^^  It  iB  alao  to 
be  samtttlied  Ih&t  the  oiim&ialilgr  ol  tite  dbazMter  of  being  » 
iflldf  ii  %  diitiiiet  thing  from  the  oriminalt^  tiie  aeveml  i 
sales  made  in  that  oeeupntion.  Hence,  under  these  statutes,  a  man 
may  be  convicted  and  punished  for  each  illegal  sale  which  he  makea^ 
and  if  be  siakea  th^ee  «»r  mom  Bmh  sales,  he  may  aka  be  eonvteled 
im&:^mkfi^tm  bei^g  m  im^mm  mlhat  of  Ij^ncir*^ 

I  8Se»  Busuliig  tlie  Stwtnew  of  mSOsig  XJUium. 

'Pftder  the  laws  of  the  United  States,  and  under  the  s^tutea  itf 
several  of  the  states,  it  is  made  a  penal  offense  to  "engage  in,"  or  to 
^pursue/'  or  to  "carry  on,  the  bubiness  of  a  retail  liqaor-dealer," 
without  procuring  a  license  or  paying  a  tax.  To  constitute  this 
offense*  it  is  held,  the  accused  must  have  procured  the  liquor  sold 
with  intent  to  retail  it,  or,  having  it  on  hand,  must  have  formed  the 
intent  to  retail  it,  and  carried  out  that  intent  by  one  or  more  acts. 
It  is  not  enough  tbat,  having  the  liquor  on  band  for  his  own  use,  he 
let  others  have  it  as  a  matter  of  kindness  orneigbborliness,  although 
he  took  money  from  them  for  the  accommodation.^  But  a  single 
sale  of  liquor  by  one  who  intends  to  continue  selling  is  sufficient  to 
render  him  guilty  of  ^'engaging  in  or  carrying  on  the  business"  of  a 
liquor-dealer.'^    Yet  it  is  essential,  if  only  one  act  of  selling  is  relied 


wComm.  V.  Kirk.  7  Gray.  496.  See 
State  V.  Williams,  6  R  I.  207. 
"Comm.  V.  Odlin,  23  Pick.  275. 
"Comm.  V.  Perley.  2  Cush.  559. 
"Comm.  V.  Rumrill,  1  Gray.  388. 


"State  V.  Johnson,  3  R.  I.  94;  Comm. 
V.  Porter,  4  Gray,  426. 
« United  States  v.  Bonham,  81  Fed. 

Rep.  808. 

i^Abel  V.  State.  (Ala.)  8  South.  Rep. 
760. 
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on,  to  show  that  it  was  made  as  a  part  of  an  actual  or  intended  busi- 
ness, or  to  connect  it  with  proof  of  an  intention  to  pursue  the  occupa- 
tion. Thus,  an  indictment  for  this  oflFense  is  not  sustained  by  evi- 
dence of  a  single  sale  of  liquor  by  a  farmer  and  carpenter  without 
proof  of  such  intent.'^  So  a  person  whose  business  is  that  of  a  butcher, 
but  who  sells  liquor  once  without  a  license,  cannot  be  regarded  as 
one  engaged  in  the  ''business  or  employment"  of  retailing,  and  is  not 
liable  to  the  penalty."  Selling  an  occasional  drink  of  spirits  out  of 
a  bottle,  not  in  a  bar-room,  where  no  intention  of  defrauding  the 
national  revenue  is  apparent,  is  not  "carrying  on  the  business  of  a 
retail  liquor-dealer,"  without  having  paid  the  special  tax,  in  the  con- 
templation of  the  federal  statute.**  And  so,  the  gratuitous  distribu- 
tion  of  liquor  at  a  public  gaming-table,  does  not  constitute  the  propri- 
etor a  retailer.^  And  one  who  assigns  a  due-bill  payable  in  whisky  does 
not  thereby  become  a  dealer  in  intoxicating  liquors."  But  it  is  held, 
in  Vermont,  that  the  penalty  for  "dealing  in  the  selling  of  foreign  or 
domestic  distilled  spirituous  liquors,"  without  a  license,  may  be 
incurred  by  a  single  act  of  selling.**  In  Texas,  where  the  prohibition 
of  the  statute  is  against  "pursuing  the  occupation"  of  selling  intoxi- 
cating liquors  without  payment  of  the  tax  levied  on  such  occupation, 
it  is  held  that  a  single  unlicensed  sale  is  not  enough  to  constitute  the 
offense.*'  Neither  is  it  correct  to  charge  the  jury  that  "different 
sales  at  different  times,  near  each  other,  to  different  persons,  would 
constitute  the  occupation  of  selling."**  Where  the  statute  prohibits 
peddlers  from  "carrying  for  sale,  or  offering  for  sale,  or  obtaining 
orders  for  the  sale  of,  any  intoxicating  liquors,"  it  is  held  that  this 
creates  distinct  offenses,  not  joinable  in  the  same  count.*" 


17  Bryant  v.  State.  46  Ala,  802. 

«  Moore  v.  Stale.  16  Ala,  411.  A  stat- 
ute making  it  an  offense  to  carry  on  the 
business  of  selling  liquor  without  pay- 
ing a  license  tax  does  not  repeal  by  im- 
plication a  statute  designed  to  punish 
occasional  sales  of  liquor  by  unauthor- 
ized persons  having  no  regular  places 
of  business.  Black  well  v.  State,  45 
Ark.  9C). 

1^  United  States  v.  Jackson,  1  Hughes, 
581. 


» United  States  t.  Mickle.  1  Cranch. 

C.  C.  268. 

<iSchweyer  t.  Oberkoetter,  25  111. 
App.  188. 

estate     Chandler.  15  Vt.  425. 

"SUndford  t.  Bute.  16  Tex.  App.  881; 
Merritt  v.  State.  19  Tex.  App.  435;  Halfln 

State.  18  Tex.  App.  410;  Williams  v. 
State.  28  Tex.  App.  499. 5  S.  W.  Rep.  186. 

^McReynolds  State.  26  Tex.  App. 
872.  9  8.  W.  Rep.  617. 

«8ute  T.  Smith,  61  Me.  886. 
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it,  with  tb«  ^ 
indiotelil^J 


I  887*  lAiIiWfkil  Kmpbag  of  Uiiium. 

In  many  of  the  states  the  statutsv  Bfo  bo  framed  as  to  impoM  a 
p^^tjr  m  an;  pefaon  who  BUfkll  iteip  itit(^mtiiig  li^aor  villi  tiii 
mtent  to  lell  tbe  afttna  anlawfoUy*  WiOoal  tba  0tel^t«^  iooli  ht&^ 
lag  and  intent  woulti  not  constitute  a  puniBhable  oSens^.  •*At  com- 
ZDOu  law^  thd  m&ie  having  of  a  thing,  while  not  osing  H,  with  lb# 
intent  therewith  to  comtnil  a  oHms,  ami  ft  bkmy^  im  not : 
Hanoe,  d/orridri^  it  ia  not  a  oommmi  law  crfboaa  to  ba  in ; 
of  liquors  with  intent  to  oommit  the  misdemeaoor  of  aQlKn|[  Ibeis 
oontrar;  to  the  regulationa  of  a  eta tu  te/'  ^  Under  the  etatutaa  Hmmm^ 
mg  a  penalt(r  upon  itieli  iinlawfal  keeping,  it  is  held  thai  Iha  giilt/ 
iuimi  need  not  inelade  a^krawladga  tbo  aellar  of  tba  Mtoiiaatini 
quality  of  the  liquor!*^  And  although  the  defendant  may  be  duly 
antliorizetl  tn  svW  li^pi^r  under  certain  eircom stances,  or  for  certain 
parpofi^B^  or  in  ciiitaia  places  or  distriota,  aa  where  be  is  the  appointed 
agent  for  atieb  aate  m  a  given  oiiy  or  toimt  yet  if  ha  aetnaUy  itttaaida 
to  dii^oae  of  the  liquors  in  hia  poaaeasion  in  ways  or  in  plaoea  wbiodi' '  4 
his  anthorizatio!!  wonld  not  protect  him,  \w  is  indictable  for  the  g 
unlawful  keeping.^  So  long  as  the  owner  of  liquors  retains  poases- 
sion  of  them,  intending  to  deliver  them  on  an  unlawful  contract  of 
sale,  such  possession  is  with  in  a  statute  or  ordinance  wbioh  prohib- 
its  the  keeping  of  liquors  for  unlawful  sale.^  Where  the  language 
of  the  statute  is  that  it  shall  be  an  oflFense  to  keep  intoxicating  liq- 
uors with  intent  "to  sell  the  same  within  the  state,  contrary  to  law," 
the  intent  need  not  be  to  sell  in  or  from  the  building  in  which  the 
liquors  are  kept.^  And  if  the  statute  omits  the  words  "within  the 
state,"  the  crime  is  committed  by  keeping  the  liquors  within  the 
state,  although  with  intent  to  sell  and  export  them  to  another  etate.** 
In  Maine,  the  law  is  very  comprehensive  and  stringent,  providing 


»Bighop,  Stat.  Crimes,  g  1054. 

^Comm.  Y.  Goodman,  97  Mass.  117. 

estate  V.  Connelly.  63  Me.  212. 

» Menken     Atlanta,  78  Oa.  668,  2  8. 
£.  Rep.  559;  Griffin  v.  AtlanU,  78  Ga. 
679,  4  8.  E.  Rep.  154. 
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» State  V.  Viera,  (Iowa.)  43  N.  W. 

Rep.  783. 

31  State  y.  Guinneis,  16  R.  I.  401,  16 

Atl.  Rep.  910. 
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that  it  shall  be  unlawful  to  deposit  or  have  in  one's  possession  intox- 
icating liquors,  with  the  intent  to  sell  them  within  the  state  in  viola- 
tion of  law,  or  with  intent  that  the  same  shall  be  so  sold  by  any 
person,  or  to  aid  or  assist  any  person  in  such  sale  thereof.  Under 
this  statute,  it  is  held  that,  to  complete  the  offense,  it  is  not  neces- 
sary that  the  keeper  shall  intend  to  make  the  unlawful  sale  himself, 
where  there  is  a  keeping  with  the  intent  that  an  unlawful  sale  shall 
be  made  in  the  state  by  any  person,  or  with  the  intent  to  aid  or  assist 
in  such  unlawful  sale.^  It  is  further  necessary  to  remark  that  to 
sell  liquor  unlawfully  and  to  keep  it  for  sale  unlawfully  are  entirely 
distinct  offenses  under  these  statutes,  founded  on  distinct  criminal 
purposes,  and  completed  by  different  criminal  acts.  Hence  it  follows 
that  although  the  offender  will  be  liable  to  prosecution  under  a  stat- 
ute for  the  unlawful  selling  of  liquors,  when  the  sale  is  consummated, 
this  will  not  hinder  his  being  punished  for  the  unlawful  keeping  of 
the  liquors  before  the  sale."*  For  the  same  reason,  a  conviction  or 
acquittal  for  one  of  these  offenses  is  no  bar  to  a  prosecution  for  the 
other,  and  the  evidence  of  a  sale,  admitted  on  a  trial  for  the  selling, 
is  admissible  on  a  subsequent  trial  for  the  unlawful  keeping.**  On 
the  same  principle,  it  is  held,  in  Iowa,  that  an  information  charging 
that  defendant  kept  intoxicating  liquor  with  intent  to  sell  the  same, 
is  no  bar  to  an  indictment  charging  that  he  established  and  continued 
a  building  and  place  in  which  he  kept  liquor  with  intent  to  sell.* 


§  388.   Maintaining  Liquor  Nuisance. 

We  have  already  seen  that  the  statutes  in  several  of  the  states 
declare  that  all  buildings  and  places  kept  for  the  unlawful  sale  of 
liquor  shall  be  deemed  common  nuisances,  and  provide  for  their 
injunction  or  abatement  by  proceedings  in  equity.*^  These  statutes 
also,  as  a  rule,  make  provision  for  the  orimmal  prosecution  of  the 
person  guilty  of  maintaining  the  nuisance.  To  constitute  the  offense, 
it  is  necessary  that  a  sale  or  sales  of  liquor  should  have  been  made 

estate  V.  Kaler,  56  Me.  88.  »8ute  v.  Harris.  61  Iowa.  287.  20  N. 

»(iriffin  V.  Allanta.  78  Ga,  679, 4  &  S.    W.  Rep.  489. 
Rep.  154.  »  iyupra,  gg  888>849. 

estate  V.  Head.  8  R.  1.  18S. 
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in  TjolfttioQ  of  some  law  or  ordinanGd-'^   But  it  if  not  ueoe 
B  istiDTOliQii  lor  luisteiimig  m  )Sqnm  nmamBM^       ih»  wk  < 
Bhould  be  the  main  purpose  of  tbe  place  or  one  of  its  main  ] 
And  the  deciBioiis  clearly  indicate  that  the  repetition,  or  the  fre- 
guenej,  of  illicit  aales  is  not  tbe  test  by  which  to  detormine  the  ebag^ 
di  Hii  ipbw  w  ft  woSmmm  A  m&gU  aal«»  it  is  beld«  iviMMH 
rant  a  eonnetiw  on  ftii  indiotnient  for  maintatning  a  nniaanee  bj 
keeping  a  saloon  for  the  unlawful  sale  of  liquor.     The  keeping  of 
intoxicatiBg  U^aors,  with  the  intent  to  sell  them  ofintmy  to , 

Ml  of  defwdaxil  ms«tiQi[  Urn  nuiflaim.  Om  t«l#  mil 
the  tmlawf al  intMt  m  mil  im  ^0  iMpimg*   HeuM  ttpM  maft  1 
fol  sale  a  conviction  may  be  had  for  nuisance."**  801 
providae  that  houses  where  drunkenoessp  quarreling,  and  toiMbes  of 
ibB  iiMee  an  oamdd  on»  lo  the  diBtarhonee  of  others,  shall  be  ^MM^ 
muiaitmBt  a  pliw  whtiro  simh  wits  an  Amm  but  owra  ta  m  mdfl^fljjjHI 
Bolifi  Wiseonsin,  nnder  an  act  providing  tbat  all  places  where  ItqQttS 
are  sold  in  YiolatioQ  of  law  are  pyblio  nuisances,  it  is  held,  tbat  a 
aale  of  liquor  on  Sunday  by  a  licensed  saloon-keeper,  in  the  absence 


»ping  of 


ding  the  sale  of  liquor  on  that  day,  is  not  such  a  violation  of  the  law 
as  to  render  the  place  in  which  it  was  sold  a  nuisance.^  Two  or 
more  persons  may  be  jointly  guilty  under  these  statutes.  For  several 
may  participate  in  the  maintenance  of  a  nuisance.  And  if  two  are 
jointly  indicted,  it  is  not  necessary  to  show  that  they  carried  on  the 
place  in  partnership.^  Nor  is  it  essential  that  the  defendant  sbonld 
have  had  the  ultimate  or  absolute  control  of  tbe  building.^  A  statate 
declaring  buildings  used  for  the  illegal  sale  of  intoxicating  liquors  to 
be  common  nuisances,  and  to  be  treated  as  such,  does  not  necessarily 


w  State  V.  Waynick,  45  Iowa.  516; 
Bute  Johnson,  61  Iowa.  504. 16  N.  W. 
Rep.  584. 

» State  Hoxsie.  15  R.  I.  1.  22  Atl. 
Rep.  1059. 

»8Ute  V.  Reyelts.  74  Iowa.  499,  38  N. 
W.  Rep.  877.  But  the  IlliDois  act  does 
not  include  a  place  where  liquor  is  ille- 
gally sold  in  a  single  instance  without 
the  actual  permission  or  consent  of  the 

(464) 


keeper.  Nicholson  v.  People,  29  TLL 
App.  57. 

^  State  V.  Pierce,  65  Iowa,  85,  21  N. 
W.  Rep.  195. 

«  State  V.  Wacker,  71  Wia  672.  88  N. 
W.  Rep.  189. 

«2  State  V.  Hoxsie.  15  R.  L  1.  22  AU. 
Rep  1059. 

State  V.  Chapman,  (a  Dak.)  47  N. 
W.  Rep.  411. 
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repeal  a  law  authorizing  the  indictment  of  a  person  for  being  a  com- 
mon seller  of  such  liquors  in  a  building.^ 

§  389.   Keeping  Place  for  Sale  of  Liquora. 

Closely  analogous  to  the  statutes  considered  in  the  preceding  sec- 
tion are  the  laws,  found  in  many  states,  against  "keeping  a  place 
for  the  unlawful  sale  of  liquors/'  or  keeping  a  "public  bar/'  or  a 
"place  of  public  resort"  for  illicit  selling  and  drinking,  and  the  like. 
Thus,  in  Iowa,  the  code  makes  it  an  offense  to  maintain  a  building 
in  which  liquors  are  sold  or  kept  for  sale  contrary  to  law ;  and  it  is 
held  to  be  an  offense  to  maintain  a  building  in  which  liquors  are 
illegally  sold,  though  no  liquors  are  kept  in  that  building.^  So,  in 
Indiana,  the  law  provides  that  whoever  keeps  a  place  where  intoxi- 
cating liquors  are  sold,  bartered,  given  away,  or  suffered  to  be  drunk 
in  a  disorderly  manner,  to  the  annoyance  or  injury  of  any  part  of  the 
citizens  of  the  state,  shall  be  fined,  etc.  And  this,  it  is  held,  forbids 
the  keeping  of  a  place  in  a  disorderly  manner,  and  not  merely  the 
selling  or  dispensing  of  liquor  in  such  manner.^  In  other  states,  the 
prohibition  of  the  act  is  against  the  keeping  of  a  place  for  the  sale  of 
liquor  "as  a  place  of  public  resort."  And  it  is  adjudged  that  a  dwell- 
ing-house is  such  a  place  if  it  is  frequented  by  the  public  (though  for 
the  purpose  of  purchasing  non-intoxicating  drinks  only)  with  the  same 
freedom  that  men  exercise  in  going  to  ordinary  public  resorts  for 
drinking  purposes.^^  And  the  particular  number  of  customers  does 
not  furnish  the  test  by  which  to  determine  whether  the  place  in  ques- 
tion is  a  place  of  public  resort/"  In  Massachusetts,  it  is  a  statutory 
offense  to  keep  or  maintain  a  tenement  used  for  the  iUegal  keeping 


*<Comm.  V.  Roland.  12  Gray.  182. 

*5  Slate  V.  Viers.  (Iowa.)48N.  W.  Rep. 
732.  In  a  prosecution  for  keeping  a 
place  for  the  sale  of  intoxicating  liq- 
uors, an  instruction  that  defendant 
could  not  be  convicted  ''if  in  good  faith 
he  believed  he  had  a  right  to  sell,"  is 
improper.  State  v.  Mullenhoff.  74 
Iowa.  271,  87  N.  W.  Rep.  829. 

«Nace  V.  State,  117  Ind.  114.  19  N. 


E.  Rep.  729.  And  it  is  held  that  the 
word  citizens. "  as  used  in  this  statute, 
includes  ''residents.  **  Skinner  t.  State, 
120  Ind.  127.  22  N.  £.  Rep.  115. 

«8Ute  V.  Spaulding.  61  Vt.  505.  17 
Atl.  Rep.  844.  See,  also.  Bandalow  t. 
People.  90  DL  218. 

State  Spaulding.  61  Vt  506.  17 
AU.  Rep.  844. 
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tr  sale  of  liquor.  Aad  it  ia  theie  ruled  iluit  a  "^leaemeut"  m&y  coneist 

if  the  two  are  used  alteimatalj  and  iniercbangeably  for  the 
salti  or  keeping  of  liquors,  they  may  considered  as  parts  of  one 
and  the  same  tenemeiit,  and  the  illegal  uae  of  eitherp  white  thtis  eon* 
mrtid  and  wmA^  ia  mm  illegal  wm  ^Him  tmmmmkP  Iii  Iba  aaot 
fitate  there  is  a  decision  that  a  licensed  nctaaller  may  be  eonricled 
of  kr^eping  a  "public  bar,"  under  a  statute  in  that  behalf,  if  he  selb 
and  delivers  liqiiora,  not  in  connection  wiUi  food,  indiscriminately  to 
aaeb  {laraciiia  at  may  Mil  for  thtm*  tmn  mhkat&t  aoniit^t  altboagh 
tbflto  i»m  pablM  display  of  the  liinc»%  aad  the  bar  ia  aim 
luncheon  purposes. In  Con necti cafe,  the  law  imposes  a  penalty  on 
every  person  who,  witbout  a  license,  shall  keep  a  place  where  **it  ia 
zepnted''  ibat  iatoiioating  litjuofs  ate  sold  ot  kept  ton  sak.  It  is  wA 
mm^xj,  to  ooastitQie  ttiaaiiaai^  ibat  ilahoiddteiapa^ 
'Ala&dant  had  no  license,  if  tbe  repntation  of  the  place  as  one  where 
Hqaor  was  kept  for  sale  is  shown."  But  the  repntation  must  be 
'  an  honest  ouei  founded  on  the  trne  azid  honeat  opiman  of  the  neigh 


iillliniDg  several  act'ea  of  land^  within  which  is  an  uninclosed  and 
nncovered  platform  for  dancing,  from  which  beer  ia  sold."  It  is 
farther  to  be  remarked  that  the  statutory  offense  of  the  **keeping  of 
a  place"  for  the  unlawful  sale  of  liquor  is  an  entirely  distinct  offense 
from  that  of  selling  liquor  unlawfully ;  and  this,  although  the  statate 
does  not  define  the  place  as  one  of  public  resort.** 


§  390.   Keeping  Disorderly  House. 

A  person  who  sells  liquor  and  permits  it  to  be  drunk  on  his  prem- 
ises is  liable  for  the  disorderly  conduct  of  those  to  whom  he  Bells,  in 
and  about  his  shop,  as  for  keeping  a  disorderly  house."    And  in  a 

^Comm.      Fraher,  126  Mass.  56.  State  v.  Morgan,  40  Conn.  44  And 

See,  also,  Comm.  v.  Welch,  147  Mass.  see  State  v.  Moriarty,  50  Conn.  415. 

874,  17  N.  E.  Rep.  895.  « State  v.  Barr,  39  Conn.  4a 

M  Comm.     Rogers.  185  Mass.  586.  ^  Oshe  v.  State.  87  Ohio  St  494. 

w  State  V.  Buckley,  40  Conn.  246.  ^  state  v.  Barchinal,  4  Harr.  (DeL) 

572. 
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case  where  a  person  was  indicted  for  keeping  ''a  disorderly  honse 
called  a  tippling- honse,"  where  he  sold  liqnor  without  license,  and 
gathered  together  noisy  and  dmnken  people  who  qnarreled  and  fonght, 
to  the  great  annoyance  and  disturbance  of  the  people,  it  was  held 
that  the  defendant  might  be  liable  although  the  quarreling  and  fight* 
ing  were  in  the  street,  and  that  the  prosecution  was  not  bound  to 
prove  that  the  defendant  knew  of  the  alleged  annoyance.^  Further, 
although  the  defendant  may  be  duly  licensed  for  the  sale  of  liquor, 
that  will  not  protect  him  in  maintaining  his  house  in  a  disorderly 
manner  or  in  suffering  turbulent  or  disorderly  assemblages  on  the 
premises.  For  instance,  if  a  person  holding  a  license  to  retail 
liquor  causes  and  procures  evil-disposed  persons  to  congregate  in  and 
about  his  house,  and  permits  them  to  remain  there  drinking  and 
behaving  in  a  boisterous  and  disorderly  manner,  this  constitutes  the 
house  a  public  nuisance,  and  the  keeper  uf  it  is  indictable.^  But  it 
is  held  that  proof  of  a  single  instance  of  disorder  will  not  sustain  a 
conviction,  under  a  statute,  for  keeping  a  place  where  liquors  are 
sold  in  a  disorderly  manner.** 

§  391.   FumlBhing  liquor  In  Theatres. 

Where  a  statute  is  in  force  which  prohibits  the  furnishing  of 
liquors  inside  any  theatre  or  place  of  amusement  or  ''any  apartment 
opening  into  the  same,"  it  is  held  that  the  act  of  the  proprietor  of  a 
theatre,  who  gives  tickets  to  persons  admitting  them  to  a  wine-room 
in  an  adjoining  building,  which  is  accessible  by  stairs  from  his  bar- 
room, whence  liquors  are  sent,  amounts  to  a  violation  of  the  statute.^ 

§  392.   Selling  Ldqaor  to  be  Drunk  on  Premises. 

In  some  jurisdictions,  the  sale  of  liquor,  in  less  quantities  than 
a  certain  measure,  ''to  be  drunk  on  the  premises,"  is  prohibited  by 
law ;  and  in  others,  the  holders  of  certain  classes  of  licenses  are 
forbidden  to  make  sales  for  such  purpose.    In  a  prosecution  on  these 

M  (  able  V.  State.  8  Blackf.  681.  Com-       » Overman  v.  Bute,  88  Ind.  d 
pare  Dunnaway  v.  Stale.  9  Yerg.  85a  »8Ute  V.  White,  7  Bazt  158. 

State  V.  Mullikin,  8  Blackf.  m 
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fitatot^fif  it  iM  aaid,  it  is  not  aeoassary  lo  pfove  that  tha  liqim 
in  lui  Amft  on  Ifatt  piMifms  tfae  asMtoa  €f  tbt  nfffltuM  it  Ibt 

Belling  of  it  for  the  purpose  and  with  the  intention  that  it  should 
so  druck/*  It  is  also  ruled  tbat  tbedefeDdant  may  sbovv,  in  defens^e, 
that  lie  both  bought  and  sold  the  liquor  with  the  auderstaading 
mi  ^Mitmi/kmBm^  iuMtimiiiig liquor «  lititi  is  Iba  imfy 
Hf  the  per^m  irlio  aalls  the  liqaor  to  do  what  ha  Wt  (o  prevent  itm 
being  drunk  on  his  premiBeB,*^  And  one  who  permits  liqnor  to  ba 
droBk  in  his  house  and  in  bia  piesexiee,  without  objection,  will  be 
^wmxtmi  to  «43iiieiU  tboieto.^  ^a  Maea  iriaiiig  YHtiir  atalntoaet 
tiiia  dia^aatar  bam  far  tba  most  part  timiad  tm  tba  fiaatftion  of  llto 
place  where  the  liquor  Vrm  druBk  being  on  or  of!  the  premisoB  of  the 
eeller.  And  the  opinioii  bai  hmn  adymiused  that  the  place  of  the 
drinking  moat  be  aome  plaoe  urar  «hiah  ibe  aaHer  baa  the  legil 
inglkt  to  azetotiG  aQtbonl^  and  aooltol.**  Thiu  rule  {mbabljp  dafiiid% 
in  some  measurOp  on  the  principle  above  stated,  that  it  is  the  duty 
of  the  seller  to  forbid  the  drinking  on  his  premiaes  and  praTent  it 
And  if  the  etatnta  sa^rfi  no  mora  than  tbal 


founded,  for  in  tbat  case  it  merely  defines  the  word  "premises." 
Tbns,  where  the  liquor  is  handed  through  a  window,  to  be  drunk 
on  the  seller's  back  steps,  there  is  a  violation  of  the  statute.^  And 
so  where  the  liquor  is  drunk  from  glasses  of  the  seller  on  a  bench 
used  by  him  in  a  milUyard  some  fifteen  or  twenty  steps  from  bis 
house."  So  also,  where  it  is  drunk  on  the  lot  on  which  defendant's 
shop  is  situated,  out  of  glasses  furnished  by  him,  customers  being 
accustomed  to  drink  there.^  And  so  again,  where  the  purchaser 
stepped  out  of  the  rear  door  of  the  saloon  opening  into  a  room  for- 


^Comm.  V.  Luddy.  143  Mass.  563.  10 
N.  E.  Rep.  448.  An  ordinance  provid- 
ing tbat  no  person  shall  sell  liquors  in 
less  quantities  than  a  quart  to  be  drunk 
on  the  premises,  without  a  license,  does 
not  prohibit  the  sale  of  quantities  less 
than  a  quart  to  be  taken  from  the  prem- 
ises. State  Pratt,  52  N.  J.  Law,  306, 
19  Atl.  Rep.  607. 
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»Farrell  v.  Sute.  83  Ohio  St.  456,  80 
Am.  Hep.  614. 

«2  Christian  v.  State,  40  Ala.  876. 

«  Cochran  v.  Slate,  26  Tex.  678. 

^Downman  v.  State.  14  Ala.  d4d; 
Swan  V.  State,  11  Ala.  594;  Daly  v.  State, 
83  Ala.  431. 

<»  Stockwell  V.  State,  85  Ind.  539. 

«Swan  V.  State,  11  Ala.  594. 

<7  Shields     State,  95  Ind.  399. 
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merly  ased  as  a  bowling-alley,  and  where  onstomers  were  in  the 
habit  of  drinking  liquor  purchased  in  the  saloon,  and  there  drank 
what  be  had  bought,  about  twenty  feet  from  the  rear  door."  But 
where  the  purchaser  took  the  liquor  to  a  shed,  some  fifteen  or 
twenty  feet  distant  from  the  seller's  premises,  and  there  drank  it, 
and  there  was  no  agreement  or  understanding  between  the  buyer 
and  seller  as  to  where  the  liquor  was  to  be  drunk,  it  was  held 
that  the  seller  had  not  violated  the  law."  But  where,  as  in  some 
of  the  states,  the  statute  uses  a  more  comprehensive  expression 
than  that  above  supposed,  and  forbids  the  sale  of  liquor  lo  be 
drunk  "on  or  about  the  premises,"  the  question  is  entirely  different. 
In  such  case,  it  is  held  that  the  designation  embraces  places  over 
which  the  seller  has  no  legal  right  to  exercise  authority  or  control, 
but  which  are  bo  near  to  his  premises,  and  so  situated  in  relation 
thereto,  that  they  are  within  the  mischief  intended  to  be  remedied.^ 
Thus,  in  a  prosecution  under  such  a  statute,  it  is  no  defense  that 
the  liquor,  though  drunk  within  five  or  six  steps  of  defendant's  store, 
was  drunk  in  the  public  road  over  which  he  had  no  control;  nor 
will  it  avail  as  a  defense  that  he  did  not  notice  the  act  of  drink- 
ing at  the  time.^*  And  although,  in  a  majority  of  cases,  it  may  be 
a  question  of  fact  for  the  jury  whether  the  place  at  which  the  liq- 
uor is  drunk  is  "about  the  premises"  of  the  seller,  yet,  where  it  is 
shown  that  the  drinking  was  in  the  highway,  in  front  of  the  sel- 
ler's store,  in  full  view  thereof,  and  within  a  distance  of  ten  or 
twenty  steps,  the  court  may  instruct  the  jury  that  it  was  drunk 
"about  the  premises."^  In  one  of  the  cases  arising  under  such  a 
statute,  the  evidence  showed  that  while  the  defendant,  with  two  other 
persons,  was  at  work  on  a  ditch  on  a  plantation  belonging  to  another 
owner,  about  a  mile  from  defendant's  house,  the  defendant  sold 
whisky  to  his  companions,  which  they  drank  on  the  spot ;  and  it 
was  held  that  a  conviction  was  right.^  In  another  case,  it  was 
ruled  that  defendant  might  be  found  guilty  of  selling  liquor  to  be 

«  Stout  V.  Bute.  08  Ind.  150.  Rep.  880.  See.  also,  Patterson  v.  Bute, 

»  O'Connor     State.  45  Ind.  SSL  86  Ala.  297. 

70  Easterling  v.  State,  80  Ala.  46.  ^  Brown  v.  8Ute,  81  Ala.  858. 

71  Whaley    State.  87  Ala.  88.  6  South.  7s  PoweU  v.  SUte.  68  Ala.  177. 
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dsaak  "on  or  about  the  premises/'  if  be  went  to  &  pablio  veodtie, 
luMng  Uqpm  ^nKik  himM  Ilk  Iniggjr,  mA  iimm  wM  m  ^uxt  <if  Urn 
mm  la  wmmi  "gmmmm^ 

§  393.    Keeping  Open  on  Prohibited  Days- 

III  many  of  tb£i  states,  it  is  made  a  crimiQal  oHense  to  "kmp 
opoft"  ft  lifttMoc»Q  Oft  Vqmt-wBiotm  cm  Mftain  intoibibitod  dayi.  Tbi 
daji  aioallj  specified  in  the  fitatotes  are  Buudaji,  legal  hcdidjafti  ilfti 
election  days,  Anrl  it  is  held  that  Christmas  day  ia  a  legal  bolidaj 
withiu  the  meamng  of  that  term  as  used  in  these  lawsj^  It  will  bt 
obiomd  tbAI  vMh  tllo  ISqpxst  Imm  mmmc^y  pttikiUt  ikd  Mk  ti 
mtasioftSltB  on  such  dajBp  tbe  keeping  open  of  a  place  for  SI10I1  Bik  OD 
a  prohibited  Jay  is  an  entirely  distinct  and  intiepenfJent  offense.  Tt 
cannot  be  said  that  one  of  these  chmes  is  of  a  higher  grade  than  the 
otliiri  » that  diher  metget  in  ttie  oib^.  On  the  oontaiy,  it  ft  tif- 
ttoif^iMlef  keeps  Mi  sAkOp  open  on  ft  BmAmf  and  then  ftod  thez^  flelk 
a  plasH  nf  liquor,  he  is  gatlty,  under  these  statutes,  of  two  offens&s^ 
and  may  be  punished  for  bolh«^  Heiiae  actual  sale  of  liquor  is 
not  MeaBQftty  to  oomplete  tbd  iiSeiiit  of  keeping  open.  And  on  m 
indictment  for  that  offense,  it  need  not  be  alleged  or  proved  that  the 
defendant  sold  liquor,  or  that  the  keeping  open  of  his  shop  was  a  nui- 
sance or  hurtful  to  the  neighborhood  in  respect  to  morals  or  other- 
wise.'^ So  a  man  may  be  convicted  for  keeping  open  a  bar-room  in 
his  restaurant  after  tbe  lawful  hours  for  selling,  although  he  sold  no 
liquor  after  the  hour  for  closing,  and  drew  a  curtain  around  tbe  bar 
before  that  hour.'*   But  in  Illinois,  it  is  held  that  merely  opening  a 


7«Pearce     State.  40  Ala.  720. 

76Reithmiller  v.  People,  44  Mich.  280, 
6  N.  W.  Rep.  667. 

7«  State  V.  Ambs.  20  Mo.  214;  Hudson 
V.  Geary,  4  R.  I.  485.  It  is  a  breach  of 
a  licensee's  bond,  conditioned  to  "duly 
observe  all  laws  relating  to  intoxicating 
liquors, "  to  keep  open  on  Sunday  a 
place  where  such  liquors  are  exposed 
for  sale,  though  a  violation  not  of  the 
liquor  law.  but  of  the  statute  in  regard 
to  Sunday.  Quintard  Corcoran,  50 
Conn.  34. 
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77  Hall  V.  SUte.  8  Ga.  la  But  whm 
an  ordinance  imposed  a  penalty  on  any 
licensed  retailer  who  sboald,  on  San- 
day,  *'open  his  shop,  where  he  retails, 

for  the  purpose  of  selling, "  etc,  of  the 
sum  of  f  25  for  each  offense  of  selling, 
held,  that  no  penalty  was  iDcorred  ex- 
cept for  selling.  Lincolnton  McCar- 
ter.  Busb.  L.  429.  See  Pub.  AcU  Mich. 
1887,  No.  813.  §  17,  p.  455. 
7>  Baldwin  v.  Chicago,  68  111.  4ia 
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house  on  Sunday  and  permitting  people  to  resort  there,  no  tippling 
being  intended  cr  allowed,  will  not  constitute  the  ofifense  of  keeping 
open  a  tippling-house  on  Sunday.^  But  the  keeper  of  a  boarding- 
house  is  guilty  of  the  offense,  though  he  sells  but  a  single  glass  of 
beer,  if  his  saloon  is  accessible  to  the  public  on  that  day.^  A  stat- 
ute of  tbis  character  contemplates  but  a  single  offense,  whether  the 
saloon  is  open  once  or  many  times  during  the  same  day."  And  it 
is  said  that  the  statute  is  violated  by  the  proprietor  keeping  the  place 
open  but  for  a  moment  and  for  any  cause." 

In  regard  to  the  meaning  of  the  word  "opeuy"  and  the  degree  of 
accessibility  of  the  saloon,  it  is  held  that,  in  order  to  constitute  the 
offense,  it  is  not  necessary  that  the  house  should  be  kept  open  in  the 
same  manner  as  on  ordinary  and  lawful  days.  It  will  be  within  the 
statutory  offense,  if  it  is  so  kept  that  access  may  be  had  thereto  on 
the  prohibited  day,  and  facilities  afforded  for  the  obtaining  of  intox- 
icating drinks,  and  it  is  not  material  whether  the  access  ia  by  the 
front  door  or  back  door,  or  whether  the  door  is  kept  open  or  is  only 
opened  on  application  for  admittance."*  And  although  that  part  of 
tbe  house  where  the  bar  is  situated  may  not  be  open  to  the  public, 
yet  if  other  rooms  in  the  house,  connected  with  the  bar-room,  and 
habitually  or  occasionally  used  for  drinking  purposes,  are  accessible  to 
persons  desiring  liquor,  such  rooms  are  regarded  as  a  part  of  the 
saloon,  and,  while  they  are  open,  the  saloon  is  not  closed  as  the  law 
requires.^  One  is  guilty  of  keeping  open  a  tippling  house  on  Sun- 
day, if  liquor  is  then  retailed  and  drunk  in  his  restaurant  in  tbe  rear 
of  his  office,  the  buyers  entering  by  simply  pushing  open  the  street 
door  of  the  office,  notwithstanding  the  bar  may  be  concealed  from 
view  by  a  canvas  bearing  the  sign  "Bar  closed."* 

In  some  jurisdictions,  it  is  held  that  merely  opening  the  door  of 
the  saloon  does  not  constitute  the  statutory  offense,  unless  it  is  kept 

7«  Weidman  v.  People.  7  lU.  App.  88.  Rep.  206.     Bee  People      BeUer,  78 

»  Koop  V.  People.  47  111.  827.  Mich.  640.  41  N.  W.  Rep.  827. 

«»  People  V.  Cox,  70  Mich.  247.  88  N.  ••People     Rigging.  66  Mich.  159.  22 

W.  lUp.  28o.  N.  W.  Rep.  809;  People    Cox.  70  Mich. 

wMongesv.  Bute.  78Ga.  110.  247.  88  N.  W.  Rep.  285;  Harvey 

M  Kroer  v.  People.  78  111.  294;  People  State.  65  G a.  568. 

T.  Cummorford,  58  Mich.  828,  25  N.  W.  »Hu88ey     State.  09  Ga.  54. 
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open  as  on  secalar  days,  i.  e.,  for  tippling  parposes.*  And  it  may  be 
admitted  that,  when  no  drinking  is  permitted  or  intended,  the  plaee 
is  not  open  in  its  character  as  a  saloon  or  tippling-hoase.  Bat,  in 
general,  the  authorities  recognize  no  sacb  distinction  as  this.  If  the 
place  is  in  fact  a  bar-room  or  saloon,  and  if  it  is  open  and  aoeessible 
to  the  public,  that  is  enough.  The  purpose  of  its  being  open  is  not 
material.  Though  the  purpose  may  have  been  a  perfectly  innocent 
and  harmless  one,  that  does  not  lessen  the  criminality  of  the  set.' 
Thus,  under  the  Michigan  statute,  it  is  a  violation  of  the  law  if  the 
saloon  was  open  for  the  purpose  of  being  cleaned,  although  no  liquor 
was  sold.^  But  the  opening  of  a  bar-room  on  Sunday,  not  for  the 
purpose  of  dispensing  liquor,  but  in  response  to  the  knock  of  an 
officer,  to  allow  him  to  search  for  a  person,  although  a  crowd  follows 
him  into  the  bar,  is  not  a  violation  of  the  statute.*  In  Connecticut, 
where  the  statute  forbids  the  keeping  open,  on  certain  days,  of  any 
place  where  intoxicating  liquors  are  **reputed"  to  be  sold,  it  is  held 
that  the  reputation  applies  to  any  time,  and  to  sales  lawfully  made 
under  a  license.^  And  the  statute  may  include  an  entire  hotel  hav- 
ing such  reputation,  although  liquor  may  not  have  been  sold  in  all  its 
rooms;  but  the  house  may  yet  be  kept  open  on  Sundays  for  board- 
ers and  travelers.^^  An  ordinance,  which  provides  that  no  licensed 
tavern  keeper  shall  expose  intoxicating  liquors  for  sale  on  Sunday,  is 
not  violated  by  merely  having  liquors  exposed  at  the  bar,  without 
some  affirmative  act  offering  to  make  sale  of  them.^ 


§  394.   Illegal  Transportation  of  liqaonu 

In  several  of  the  states  we  find  statutes  prohibiting  the  transpor- 
tation of  liquors  from  place  to  place,  having  knowledge,  or  reason- 
able cause  for  belief,  that  they  are  intended  for  unlawful  sale.  This, 

wpatten  v.  Centralia,  47  111.  370.  «>Miller  v.  State.  (Miss.) 9  South.  Rep. 

WKlug      State.  77  Ga.  734;  Hall  v.  289. 
State,  8  Ga.  18;  Monses  v.  State,  78  G&.         State  v.  Cady,  47  Conn.  44. 
110.   See,  also,  Croell  v.  State,  25  Tex.  State  v.  Kyan.  50  Conn.  411. 

App.  596,  8  S.  W.  Rep.  816.  WHoutsch  v.  Jersey  City.  29  N.  J. 

M  People  V.  Waldvogel,  49  Mich.  337,    Law,  316. 
18  N.  W.  Rep.  620. 
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it  is  held,  includes  the  conveyance  of  liquors  from  one  place  to 
another  in  the  same  town,*'  as  their  carriage  from  wholesale  to  retail 
dealers  in  the  same  city.**  And  if  common  carriers  are  criminaUy 
prosecuted  for  the  transportation  and  delivery  of  liquor,  under  these 
statutes,  it  is  no  defense  to  allege  that  they  acted  merely  as  agents  or 
carriers  and  were  compelled  to  do  what  they  did.  For  the  law  neither 
requires  nor  permits  common  carriers  to  do  illegal  acts,  and  tbey  are 
not  bound  to  transport  any  particular  commodities,  if  thereby  they 
incur  a  penalty.*^  Where  the  act  forbids  the  conveyance  of  liquors 
by  express  companies  or  their  employes,  common  carriers  or  their 
employes,  "or  any  other  person,"  it  is  held  that  the  driver  of  a  team 
for  one  who  undertakes  with  his  own  wagons  to  deliver  liquors  is 
punishable,  the  driver  being  within  a  class  of  like  kind  with  those 
enumerated  to  which  the  words  quoted  refer.*^  Where  the  prohibi- 
tion is  against  "receiving  for  conveyance  liquors  unlawfully  sold  or 
intended  for  unlawful  sale,"  the  offense  consists  in  receiving  for  the 
purpose  of  conveying  to  a  purchaser,  and  thus  completing  the  intended 
sale;  and  as  the  purchaser's  intention  in  regard  to  the  liquor  ia 
immaterial,  it  is  not  necessary  that  he  should  be  named,  or  that  his 
authority  to  sell  should  be  negatived  in  the  complaint.*'  And  where 
defendant  is  charged  with  bringing  liquors  into  a  city,  having  reason- 
able cause  to  believe  the  same  were  intended  to  be  sold  in  violation  of 
law,  it  is  proper  to  receive  evidence  of  the  general  reputation  of  the 
consignee  as  a  liquor-seller  and  of  the  discoveries  made  on  a  search  of 
his  premises  by  an  oflScer.** 

§  386.   Introduction  of  Liqaor  Into  Indian  Country. 

By  the  laws  of  the  United  States  it  is  made  a  criminal  offense  to 
introduce  or  attempt  to  introduce  any  ardent  spirits,  spirituous  liq- 
uors, or  wine,  into  the  Indian  country.**    This  legislation  is  enacted 

^Comrn.  V.  Waters.  11  Gray,  81.  ''Comm.  v.  Locke,  114 Mast.  888. 

^  State  V.  Campbell  76  Iowa,  122,  40  »  Comm.  v.  Harper,  145  Mast.  100, 18 

N.  W.  Hep.  100.  N.  E.  Rep.  459. 

testate  V.  Goss,  59  Vt  266,  9  AH  ••Rev.  St  U.  a  g  2189.   See.  alto. 

Hep.  829.  Act  Congr.  July  4.  1884,  c.  180,  g  4, 

estate  V.  Campbell,  76  Iowa,  128,  40  (Supp.  to  Rey.  St  U.  a,  Edn.  1891, 

N.  W.  Rep.  100.  p.  450.) 
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in  virtoe  of  the  constitutional  power  of  congress  toregnlate  eommeroe 
with  the  Indian  tribes;  and  it  is  held  that  congress  may  not  only 
prohibit  the  nnlicensed  introduction  and  sale  of  liqnors  in  the  Indian 
country,  but  may  extend  such  prohibition  to  territory  in  proziinity  to 
that  occupied  by  Indians.'^  An  Indian  agent,  in  earryinff  out  the  pro- 
yisions  of  this  law,  is  justified  in  seizing  the  property  of  a  third  per- 
son, which  is  being  used  by  the  person  making  such  introduction  of 
liquors  as  a  means  to  his  purpose.^^  But  it  is  ruled  that  the  act  of 
congress  referred  to  is  not  violated  by  the  transportation  of  ardent 
spirits  as  an  article  of  commerce  through  an  Indian  conntry,  between 
places  outside  the  same.'^ 

§  396.   Importation  of  Liquor  into  aImW 

By  an  act  of  congress  entitled  ''An  act  providing  a  civQ  govern- 
ment for  Alaska, it  is  declared  that  "the  importation,  manufacture, 
and  sale  of  intoxicating  liquors  in  said  district,  except  for  medicinal, 
mechanical,  and  scientific  purposes,  is  hereby  prohibited,  under  the 
penalties  which  are  provided  in  section  1955  of  the  Bevised  Statutes 
for  the  wrongful  importation  of  distilled  spirits.  And  the  President 
of  the  United  States  shall  make  such  regulations  as  are  necessary 
to  carry  out  the  provisions  of  this  section."  The  section  of  the 
Bevised  Statutes  here  referred  to  was  construed  by  the  courts  as 
absolutely  prohibiting  the  introduction  of  spirituous  liquor  or  wine 
into  Alaska,  subject  to  the  power  of  the  war  department  to  permit 
the  same  for  the  use  of  the  army,  and  the  power  of  the  President  to 
permit  the  introduction  of  distilled  spirits,  but  not  wine,  for  any  pur- 
pose.^^    It  is  probable,  however,  that  these  provisions  must  be 


J«>  United  States  v.  43  Gallons  of 
Whisky.  93  U.  S.  188.  And  see  Araer 
ican  Fur  Co.  v.  United  States.  2  Pet.  358; 
United  Stales  v.  Shaw-Mux.  2  Sawy. 
864;  United  States  v.  Holliday,  8  Wall. 
407.  As  to  what  constitutes  the  Indian 
country,  see  Forty-Three  Cases  Cognac 
Brandy,  14  Fed.  Rep.  539,  and  note; 
United  States  v.  Leathers,  6  Sawy.  17; 
United  States  Sturgeon,  Id.  29;  Kie 
V.  United  States,  27  Fed.  Rep.  351. 

(464) 


i«  Webb  V.  Niclterson.  11  Orcg.  882, 
4Pac.  Rep.  1126. 

United  States  v.  39  Gallons  of 
Wbisky.  4.5  Fed.  Rep.  847. 

Act  Congr.  May  17. 1884,  c.  58.  g  14. 
(Supp.  to  Rev.  St  U.  a.  Edn.  1891.  p. 
43.5.) 

io«  United  Sutet  y.  Btephena,  13  Fed. 

Rep.  52. 
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regarded  as  superseded  by  the  act  of  1884.  As  the  later  act  ''covers 
the  whole  ground,  the  most  reasonable  conclusion  is  that  it  super- 
sedes or  repeals  all  former  laws  on  the  subject  of  intoxicating  liquors 
in  Alaska.'**^  Under  the  earlier  statute,  which  made  criminal  the 
attempt  to  introduce  such  liquors  into  that  district,  it  was  held  that 
a  person  resident  in  Alaska,  who  ordered  a  hundred  gallons  of  whisky 
to  be  shipped  to  him  at  Alaska  by  a  wholesale  dealer  in  San  Fran- 
cisco, who  bad  the  whisky  on  band  and  for  sale,  with  intent  to  intro- 
duce the  same  into  Alaska,  was  not  guilty  of  such  attempt,  because 
be  had  done  no  act  to  accomplish  the  illegal  intent  of  which  the  law 
would  take  cognizance,  the  offer  to  purchase  the  liquor,  and  even  the 
purchase  itself,  being  acts  preparatory  and  indifferent  in  their  char- 
acter.*** 

§  387.   BeU-Punch  Law. 

The  ''bell-punch"  or  "register"  is  an  automatic  contrivance  for 
registering  the  number  of  drinks  sold  at  a  saloon.  Its  use  is  enjoined 
upon  all  liquor-sellers,  in  certain  of  the  states,  in  order  that  the 
amount  of  business  done  by  each  may  be  ascertained  and  the  amount 
of  tax  be  must  pay  adjusted  accordingly;  and  it  is  made  a  penal 
offense  to  sell  liquor  without  registering  the  sale.  The  constitution- 
ality of  such  statutory  provisions  has  been  sustained.'^  After  the 
enactment  of  a  statute  prescribing  the  nse  of  such  registers,  but 
before  the  registers  are  supplied  to  dealers,  one  who  sells  liquor 
unlawfully  is  not  liable  to  the  punishment  denounced  by  that  statute, 
but  only  to  such  punishment  as  may  have  been  imposed  by  former 
revenue  laws.'^  An  indictment  under  such  statute,  for  selling  a 
drink  of  whisky  and  failing  to  turn  the  crank  of  the  proper  register, 
is  not  supported  by  proof  that  the  defendant*s  bar-tender  sold  the 
drink  in  his  absence,  there  being  no  proof  of  complicity  of  the  defend- 
ant therein.*^ 

Nelson  v.  United  States.  80  Fed.  Albrecbt     SUte.  8  Tex.  App.  216. 

Rep.  112.  In  this  cate.  the  federal  cir-  ^^Marxhaosen  v.  Comm.,  d9  Oratt. 
cuit  court  in  OreRon  examined  and  sus-  858. 

taincd  the  constitutionality  of  tbe  act  i^Gaiocchio  State,  9  Tex.  App. 
of  18S4.  887. 

>o«  United  States  v.  Stephens,  12  Fed. 
Hep.  52. 
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I  898,  Employment  of  Women  tn  SoIixsiiB. 

In  eertaia  of  the  statea,  atatatea  have  been  6Dacled  piohibiUng  ih« 
wipbj?iQfi&t  of  womw  m  drinli&g-BftlGocks  wi^tari  or  wmvmw^ 
tfoHMiistB."  Where  the  proprietor  of  a  saloon,  immediateljf  fha 
passaf^e  of  such  a  atatote,  discbarged  ber  femali)  employes  anillm 
entered  into  a  partnership  with  them,  it  was  held  that  Oiii  me  ta 
jfi^tiO^le  infEaotiQii  of  the  tpicit  et  the  law.  And  it  me  tarlfear 
heM  liiat  Hieie  was  no  flii^oinder  in  not  entering  a  flepemte  indi^ 
ment  for  each  female  employed;  aod  that  the  iodictnient  need  not 
sbow  that  00  employe  was  within  tl^  proviBO  ae  to  a  wiie  or  dan^bttr 

the  employen^ 

{  880,  IffftimfiMTlTOfie  of  Ui^aor. 

Whete  Urn  matrntertiure  ctf  mall  or  dpirtttieita  Ufnera  liaa  m|  hm$ 

{nohibited  by  legiBlatLTe  enaetment,  or  a  license  required  for  twh 
manufacture,  or  a  doty  or  impost  laid  thereon,  snch  maonfaetara  h 
a  lawful  business  and  parsoit^  and  the  sale  in  packages  or  oasks, 
MsecHTding  te  the  enilMi  immg  lmimB  (»  £tlillen,  is  ImwML  iEff 
the  authority  to  make  implies  the  authority  to  sell,  nnless  a  legisla- 
ture shall  have  expressly  enacted  to  the  contrary."^  Bat  in  those 
states  where  the  system  of  prohibition  is  in  force,  the  manafaetare 
of  liquor  is  not  permitted,  except  by  persons  who  have  obtained  a 
permit  and  who  comply  with  certain  conditions.  Hence,  for  exam- 
pie,  where  the  statute  prohibits  the  manufacture  of  distilled  liquor, 
one  may  not  distill  cider  brandy,  even  for  his  own  use  or  to  sell 
according  to  law."'  A  conviction  of  a  distiller,  for  making,  at  his 
distillery,  a  sale  of  spirits  which  was  unlawful  when  made,  is  good, 
although,  before  the  trial,  a  law  was  passed  authorizing  like  aales.^ 

"0  Waller      Comm..  88  Pa.  St.  187.  "iScanlan  v.  Childs,  88  Wia.  M8. 

See.  also,  Bergman       Cleveland.  89  State  v.  Lovell.  47  Vt  4»8. 

Ohio  8t  651;  In  re  Magulre.  57  Cal.  604,  Acree  v.  Comm.,  18  Buah»  858L 
40  Am.  Rep.  125. 
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§  400.   Being  Drank  In  a  Public  Place. 

Where  the  defendant  in  a  criminal  proseoation  is  charged  with  a 
violation  of  a  statute  providing  that  whoever  is  found  in  any  public 
place  in  a  state  of  intoxication  shall  be  fined,"  etc.,  it  is  error  to 
charge  that  the  defendant  is  not  guilty  if,  under  a  physician's  pre- 
scription, he  took  liquor  which  caused  him  in  good  faith  to  become 
intoxicated  in  a  public  place.^^ 


§  401.   Distinct  Offenses  In  One  Act. 

In  prosecutions  for  the  violation  of  the  liquor  law,  where  the  liquor 
is  furnished  in  answer  to  a  simple  call,  at  the  same  time,  and  by  a 
single  act,  it  can  constitute  but  one  act  of  furnishing,  and  the  party 
incurs  but  one  penalty,  although  it  may  be  drunk  by  more  than  one 
person."^  But  the  retailing  of  liquors  to  two  distinct  persons,  though 
at  the  same  time  and  place,  constitutes  two  distinct  offenses.'^  And 
as  each  sale  of  liquor  without  a  license  constitutes  a  distinct  and 
separate  offense,  different  and  distinct  offenses  may  be  committed  by 
selling  to  the  same  persons  at  different  times."' 

upstate  V.  Sevier.  117  Ind.  838,  30  N.       ^i^Comm.  v.  Dove,  3  Vs.  Cm.  9a 
£.  Rep.  245.  u'SUte  v.  Small,  81  Mo.  197. 

"6  Slate  v.  Barron.  87  Vt.  57. 
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{  The  Offienae  Suintorf « 

4m.  WLat  ronstitiite*  iBilt, 

404,  SaJeaon  CrcdiU 

405.  Devices  to  Conceal  <i  Bftle. 
gale  DiatiofuitJied  from  Gift  or  ^Mtof. 

IBfT.  OlTlng  Ltqoor  In  Efndtiw  or  Bc»iplUlltr« 

408,  ActiDg  fls  A^eot  for  Hufet. 

40^1  Bale  of  Liqui>r  without  Llccuie. 

410.  Hale  w  i  I  hi>u  t  Li  c^nae  n  q  t  A     n  ti  □  uiuf  OQottMb . 

41 L  Suliii  Exeflsptud  from  LiceoM  Ldiw. 

4\%  VnTfcenied  Balei  for  Medfcal  ITm 

4id.  Bftlati  for  pQrpog««  not  AuthorlEsd  ^  UwOiip 

414  Bales  In  Prohibited  QuaniUtea* 

4li}.  tiiUe  of  Liiiiior  to  Minora, 

416.  Knowledge  of  Minority  a»  &  Statutory  Blemetit  ^  OfliiW 

417.  Ig&drmiiedoflitaorityofFnreiimratilMM^ 
mm  i^^W^  Wmk^  &f  Fact  Held  no  Defenifr     «    *         ^     ^  ^ 

Ooa  f t»n  t  o  f  Pmre  d  t  or  G  u  ar di  an,   

420.  Sale  to  Minor  as  Agent  or  Messenger  for  an  Adult. 

421.  Adult  "Treating"  Minor. 

422.  Purchase  by  Adult  as  Agent  of  Minor. 

423.  Sale  of  Liquor  to  Intoxicated  Person. 

424.  Sales  to  Habitual  Drunkards. 

425.  What  Constitutes  Intemperate  Habits. 

426.  Seller's  Knowledge  of  Purchaser's  Habits. 

427.  Sale  of  Liquor  to  Indians. 

428.  Sale  of  Li(iuor  on  Sunday. 

429.  Sunday  Sules  to  Lo(igers  or  Guests. 

430.  Sale  of  Liquor  on  Election-Days. 

431.  Sale  of  Liquor  on  Public  Holidays, 

432.  Sale  after  Lawful  Hours. 

433.  Sales  in  Prohibited  Places. 

434.  Sales  Made  out  of  Terr  tory  Covered  by  License. 

435.  Sales  near  Churches.  Schools.  Fairs,  etc. 

§  402.    The  Offense  Statutory, 

If  the  sale  of  a  quantity  of  intoxicating  liquor,  under  any  circam- 
etances,  constitutes  a  criminal  offense,  it  is  because  it  is  prohibited 
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and  made  punishable  by  the  terms  of  a  statute.  Hence,  for  example, 
if  the  local  law  provides  a  penalty  for  the  sale  of  liquor  "as  a  bever- 
age/' an  indictment  which  charges  the  defendant  with  selling  "mali- 
ciously and  willfully"  does  not  state  an  offense;  for  that  is  not  the 
crime  described  in  the  statute,  and  the  act  of  selling,  as  alleged, 
does  not  amount  to  a  misdemeanor  at  common  law.'  On  the  same 
principle,  if  tbe  statute  requires  each  "dealer"  in  liquors  to  pay  a  tax 
to  tbe  state,  the  act  of  making  a  single  sale  of  an  entire  stock  of  liq- 
uors, without  paying  the  tax,  is  not  a  violation  of  the  law;  for  "a 
*  dealer '  is  one  who  makes  successive  sales  as  a  business."'  It  is  a 
general  rule,  therefore,  that  if  a  sale  of  intoxicating  liquor  is  made  the 
basis  of  a  prosecution,  the  act  complained  of  must  be  shown  to  be 
within  the  specific  terms  of  some  valid  and  operative  statute.  While 
the  laws  prohibiting  sales  of  intoxicants  under  particular  circum- 
stances, or  for  particular  purposes,  cannot  constitutionally  apply  to 
transactions  completed  before  their  passage,  and  which  were  inno- 
cent at  the  time,  there  is  no  reason  why  they  should  not  prevent 
the  future  sale  of  property  already  in  existence  when  they  were 
enacted.' 

§  403.   What  Constitates  a  Sale. 

In  most,  if  not  all,  of  the  states,  the  statutes  prohibit  the  "sale" 
of  intoxicating  liquors  under  certain  circumstances.  At  first  sight, 
it  appears  that  there  should  be  no  difficulty  in  construing  and  apply- 
ing this  term.  But  tbere  are  a  great  variety  of  cases  in  which  the 
property  and  possession  of  liquors  are  transferred  from  one  person 
to  another,  which  do  not  come  within  the  legal  and  technical  mean- 
ing of  the  word  "sale,"  and  yet  are  obviously  within  the  mischiefs 
intended  to  be  remedied  by  the  statute.  In  such  instances,  if  the 
statute  in  terms  specifies  no  other  kinds  of  transfer  than  sale,  the 
courts  are  confronted  with  embarrassing  questions.  And  in  numer- 
ous cases  they  have  chosen  to  carry  out  the  presumed  intention  of 
tbe  legislature,  by  sustaining  convictions  on  evidence  of  any  transfer 

1  State  V.  Hafsoos.  (a  Dak.)  47  N.  W.  "SUckrod  v.  ComnL,  80  Ky.  285,  5  & 
Rep.  400.  W.  Rep.  680. 

•Overall     Bezeau.  87  Mich.  608. 
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of  tiie  prohibited  oommoditf  tot  ?al06,  though  at  the  expanse  of  dis* 
torting  tb€  fuiiiliftr  legal  tena  heyond  fooogaitioii*  That,  in  MiiaW' 
eburtttSi  it  has  been  hAi  that  m  AmMwij  baor  Qpcm  m  B^ftemm^ 
espiesa  or  implied,  that  other  beer  should  be  returned  in  pajment 
for  ttf  eoE&tituted  a  eals  of  the  liquor;^  and  that  an  exchange  of  intoX' 
icating  liquors,  bj  a  distiller,  for  grain  from  which  to  distill  nnoh  li%* 
tu^v  i9  a  aal^t  irikelh^  tti«  liquor  ii  dfitiiwod  ai  tht  time  of  looiifigif 
Ihe  gfain  or  afterwards  i*  mai  alio  that  a  delirery  and  reeaipt  of  sooli 
liquor,  as  payment  for  Bernces  performed,  may  be  treated  as  a  sale 
for  the  purposes  of  the  statute.*  And  iu  another  state  we  find  Hid 
itmftrkmUe  raUog  that  a  dsMf oiy  of  ^AMj  li  ^mapomsattoiL  iot  Ills 
use  of  a  buggy,  in  performance  of  an  agraekmeiit  so  to  do,  is  a  aalt  of 
the  whisky  J  We  think  these  decigionB  cannot  be  sostamed  on  pCtO- 
ciple*  "8al6|"  we  are  told^  *'is  a  word  of  preotse  legal  import,  boHi 
mi  law  and  in  equity.  It  nieatta«  at  all  timsa^  a  aoatfaoi  boiwwi 
partisi  to  gift  and  to  pass  rights  of  property  /or  momg^  whieb  6» 
Imyear  pays  or  prom i sea  to  pay  to  the  Reller  for  the  thing  bought  and 
sold,***  And  where  the  legislatme  has  used  a  word  of  preciae  l^at 
import,  and  hm  forliozm  to  use  other  legal  and  taeliiitaal  tsunv, 
which  might  have  been  used,  and  which  would  be  exactly  descriptive 
of  other  well-known  varieties  of  transfer  of  property,  then, — shaving 
due  regard  to  the  rule  that  penal  statutes  are  to  be  construed  atriotly, 
and  to  the  rule  that  technical  terms  are  to  be  understood  in  their 
technical  sense,  and  to  the  maxim  expressiounius  est  exclusio  alteriui, 
— it  is  difficult  to  see  any  justification  for  the  courts  in  adding  to  the 
enacted  law  by  making  the  word  "sale"  include  barters,  gifts,  and 
the  payment  of  hire  or  wages  in  liquor.  Other  cases  wbioh  have 
arisen  under  statutes  of  this  character  have  presented  less  difliculty. 
Thus,  it  is  held  that  a  recovery  in  trespass  of  the  value  of  liquors, 
held  for  unlawful  sale,  transfers  the  title  to  them  to  the  defendant 


«Comm.  v.  Abrams,  150  Mast.  898.  28 
N.  £.  Rep.  58. 

*Comin.  V.  Clark,  14  Gray,  867. 

•  Mason  v.  Lolhrop,  7  Gray,  354.  If  a 
person  has  taken  liquor  in  payment  for 
work  done,  in  the  absence  of  any  prior 
agreement  to  do  the  work  for  the  liq- 
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uor,  there  may  be  some  reason  for  hold- 
ing the  transaction  a  sale.   Bescher  v. 
State,  82  Ind.  480. 
7  Paschal  v.  State,  84  Ga.  SSS,  10  a  S. 

Rep.  821. 

« Williamson  v.  Berry.  8  How.  49G» 

544. 
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by  the  mere  operation  of  law,  and  does  not  constitute  a  sale  "by  any 
person  or  persons,"  within  the  prohibition  of  the  statate.'  So  the 
administering  of  liquors,  as  a  medicine,  to  a  patient  by  a  pbysicuan, 
could  not  properly  be  denominated  a  sale.^®  So,  where  a  minor  had 
in  bis  possession  two  pool-checks,  which  the  defendant  had  sold  to 
some  one  else  for  a  price,  redeemable  in  beer  at  the  bar,  and  the 
minor  exchanged  the  checks  for  beer,  it  was  held  to  be  no  evidence 
of  a  sale  to  the  minor."  But  on  the  other  hand,  where  one  receives 
sundry  drinks  of  liquor  in  payment  of  a  certain  sum,  under  an  agree- 
ment that  the  seller  shall  have  credit  for  each  drink,  and  so  on  until 
the  debt  is  satisfied,  it  is  a  violation  of  the  statute.^' 

It  is  not  necessary,  to  constitute  a  sale  of  liquor  under  the  statute, 
that  the  liquor  should  be  the  only  article  transferred  between  the 
parties,  or  that  the  price  paid  for  it  should  be  severable  from  that 
paid  for  other  commodities  included  in  the  same  purchase.^'  And 
the  offense  is  complete  when  the  vendor  delivers  the  liquor,  although 
the  purchaser  does  not  drink  nor  intend  to  drink  the  entire  glass; 
his  motive  in  buying  the  liquor,  and  the  disposition  he  makes  of  it, 
are  alike  immaterial.^* 

As  to  the  character  of  the  vendor,  it  is  not  necessary  that  the  per- 
son prosecuted  for  the  act  of  selling  should  have  owned  the  liquor,  or 
have  had  the  authority  from  the  owner  to  sell  it."  And  one  who 
receives  money  and  delivers  liquor  therefor  may  be  treated  as  the 
seller,  if  no  other  person  filling  that  character  in  the  transaction  is 
pointed  out  by  the  evidence.^*  Conversely,  if  a  customer  helps  him- 
self to  goods  in  a  store,  and  places  the  price  within  reach  of  the 
salesman,  and  he  receives  it  and  puts  it  with  the  money  of  the  owners, 
that  is  a  sale  by  the  owners,  if  they  assent.^^    So  an  express  agent 


•Hamilton  v.  Goding,  55  Me.  419. 

W8chaffner  v.  Stale,  8  Ohio  8t  642. 

"  Massey  v.  State.  74  Ind.  868. 

»2  State  V.  Poleet.  86  N.  Car.  612. 

"Comm.  V.  Worceiter,  126  Mass.  256. 

"Dillman  v.  People.  4  N.  Y.  Week. 
Dig.  251;  Comm.  Geary.  146  Mass. 
189.  15  N.  £.  Rep.  868. 

State  V.  Wadsworth.  80  Conn.  M. 

i«  Paschal  v.  State.  84  Ga.  826, 10  &  £. 


Rep.  821.  In  a  prohibition  county,  one 
who  receives  money  from  another  with 
a  request  to  procure  whisky,  and  who 
shortly  afterwards  delivers  the  whisky, 
may  be  treated  as  the  seller,  if  no  other 
person  filling  that  character  appears, 
and  it  is  not  shown  where,  how,  or  from 
whom  the  whisky  was  obtained.  Grant 

State.  (Ga.)  18  8.  £.  Rep.  554. 

»  State     Wiggin,  20  N.  H.  449. 
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wlm  footifW  ft  G*  0^     package,  known  by  him  to  mm 
ing  liqttw,  ji  frimiiiiaiy  giii%  ^  wUliig  irimi  Iw  dritiwa 

,  package,  receives  the  price,  and  transmits  it  to  the  conrngam^  An  j 
UDder  a  statute  imposing  a  fine  upon  **any  person  who,  witbonl  a 
liceofie  therefor,  sball^  by  sample,  by  soliciting  or  procanu^  orders. 
Of  otbatwia^  Bill'^  fatoxfiitliiig  Ii<|iion^  «  eommonml  tmwtor  for  * 
firm  m  another  state^  who  merely  takee  in  order  from  a  dealar  in  Urn 
state  of  tha  forum,  and  forwarcld  it  to  his  imi«  wbo  delifw  tbeJiigM 
in  their  state^  is  guilty  of  an  offense." 


{4M.  BalM  im  IJMtti 

On  the  trial  of  an  indictment  for  anlawfally  ieUing  li^aof^  u 
ftetaul  lielifery  erf  the  U^iiw  mt^  t»e  mtA  nSAiiioB  of  s  ism§ 

mffmmmito  wM  ii  ticitiiiffloieQ&   But  it  ii  wtBimauMtyto  mteror 

prove  that  the  liqnor  was  paid  for;  becanee  a  sale  on  credit  is  as 
much  a  violation  of  the  law  as  a  sale  for  casb.*^  And  ''the  inability 
Qf  tbo  loUeE  tuocwce  payment  by  legal  promu  doas  not,  m  ooiiteaifiliK 

to  prevent  it  from  being  considered  a  sale.  It  is  not  a  gift,  for  there 
is  an  expectation  that  the  price  will  be  paid."^  Hence  it  is  not 
necessary,  to  consummate  the  sale,  that  the  liquor  should  be  handed 
out  in  response  to  a  call  for  it,  or  that  it  should  be  paid  for  by,  or 
charged  to,  some  person,  if  there  was  an  understanding  or  ezpeeta- 
tion  of  payment.^  So,  one  playing  a  game  with  three  persons  who 
severally  lose,  under  an  agreement  that  each  loser  shall  treat,  is  liable 
for  three  distinct  sales,  if  he  furnishes  the  liquor  for  the  treats, 
although  no  settlement  or  payment  is  made  until  the  playing  is  oon- 


estate  V.  Go98, 59  Vt  266,  9  AtL  Rep. 
829.  59  Am.  Rep.  706. 

State  V.  Aicher,  64  Conn.  299,  7 
Atl.  Rep.  822.  In  this  case.  Carpenter, 
J.,  said:  "The  word  'seil'  is  used  in 
the  same  sense  in  which  it  is  generally 
used  hy  business  men  in  relation  to  this 
subject-matter.  In  common  language, 
a  drummer  «elU  goods;  he  aelU  by  sam- 
ple; he  »elU  by  soliciting  and  procuring 
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orders;  the  dealers  mS  by  drommert  as 

their  agents. " 

»  Riley  State,  48  Miss.  807:  Comm. 
V.  Burns.  8  Gray,  482;  SUte  T.  Gi«eii- 
leaf.  31  Me.  517;  Emerson  Noble.  82 
Me.  380;  Perkins  Sute.  (Ala.) 9  Sooth. 
Rep.  536. 

21  Emerson     Noble,  82  Me.  880. 

»  Kimball  v.  People.  20  IlL  84a 
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claded.**  And  under  a  statute  which  prohibits  the  selling,  bartering, 
or  disposing  of,  intoxicating  liqaors,  it  is  held  that  if  one  sells  liquor, 
it  is  not  material  whether  it  is  paid  for  at  all.  It  would  not  be  a  . 
violation  of  the  statute  for  one  to  give  away  liqaor  without  any  expec- 
tation of  compensation.  Bat  if  there  is  an  anderstanding,  express 
or  implied,  that  the  party  who  obtains  the  liquor  will  pay  for  it,  or 
will  purchase  something  else  because  of  it,  the  act  is  disposing  of  the 
liquor  within  the  meaning  of  the  statute.^ 

§  406.   Devices  to  Conceal  a  Sale. 

In  any  case  where  a  sale  or  gift  of  liquor  would  be  contrary  to  law, 
the  courts  will  refuse  to  countenance  any  trick,  artifice,  or  subterfuge 
intended  to  evade  the  law.  However  the  parties  may  disguise  or  con- 
ceal the  transaction,  whatever  verbal  or  circumstantial  device  they 
may  employ  to  cloak  the  real  purpose,  it  is  enough  to  sustain  a  con- 
viction if  liquor  was  actually  sold  or  given  in  violation  of  the  law  or 
evasion  of  its  terms."  Thijs,  a  device  by  which  one  pretends  to  sell, 
and  the  other  to  buy,  turpentine,  when  whisky  is  in  fact  intentionaUy 
sold,  is  not  effective  as  an  evasion  of  the  law.**  Bo,  where  the  defend- 
ant kept  cigarettes  for  sale,  and  invited  purchasers  of  them  to  drink 
whisky  with  him,  it  was  held  that  if  the  price  asked  for  the  cigarettes 
was  intended  to  cover  the  price  of  the  whisky,  which  was  afterwards 
nominally  given  to  the  purchaser,  the  transaction  was  a  sale  of  the 
whisky  as  well  as  of  the  cigarettes.*'  So  a  defense  that  the  prisoner, 
who  was  a  butcher,  sold  some  beef  to  the  complaining  witness,  and 
gave  him  some  whisky  without  compensation,  is  not  sustained  where 
the  evidence  shows  that  the  witness  applied  to  buy  whisky  and  not  beef, 
and  that  the  latter  article  was  not  worth  the  money  paid,  and  was 
not  delivered  at  the  time.**  On  the  same  principle,  it  is  a  question 
of  fact  for  the  jury  whether  the  giving  away  of  liquor  by  a  grocer, 

»Comm.     Uogan.  07  Mass.  12a  (MaBs.)626;  SUta  v.  McMinn,  88  N.  Car. 

State  V.  Cutting,  3  Oreg.  260.  668. 
»  Looney  v.  State.  4U  Ark.  880;  Kaba       ^Looney  v.  State.  48  Ark.  889. 
V  State.  3V  Ark.  204;  Archer  v.  SUte.  Archer     SUte,  45  Md.  88. 

45  Md.  33;  Comm  v.  Thayer,  8  Mete.         Marcus  v.  8uta»  80  Ala.  23, 8  South. 

Rep.  155. 
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altepd  to  be  with  a  fiew  to  itien&s«  Im  eaatom  for  groeerieap  is  m 
Bot  j(  mare  Amim  io  «Y&4i  ibt  lifow  IttW."*  In  ooe  irf  tb«  i 

evidence  showed  that  defendant  had  a  room,  wherein  was  a  taWo 
with  a  bole  in  the  top»  and  a  vessel  on  il  containing  liquor;  tb&t  at 
f andr;  times  the  witneaa  went  into  the  roona,  poured  oat  a  drink 
liquor  ,mni,  Imving  Iteiuik  it^  dropped  eooie  mcmogr,  &t  ilie  i«l»ot 
eenti  for  a  drink,  into  the  hole;  that  defendant  was  present^ 
nothing  was  said  by  him  or  hy  the  witness*  It  was  held  that  tbi 
court  rightly  charged  that^  if  tbe  jury  flbonld  believe  trom  the  tei 
mmiy  Qmi  the  liquor  was  the  property  of  Uie  defeiiiaii^  and  Shal 
teeoiintattke  money  pnl  into  the  bole  by  tbe  wilaMee  ae  p&smmi 
for,  and  that  this  was  a  device  to  evade  the  statote  against  retaih'ng, 
tbe  defendant  was  gailty,^  So»  where  two  persons  went  into  a  room 
above  a  saloon^  and  plmd  ten  eento  eMh  en  a  dnmJi^wailafp 
etoppdd  into  an  adjoining  loo&i  ft»r  a  liW  miantei,  m^A  mhm 
came  back  they  found  two  |^aia^  of  beer  and  some  cigars  on 
waiter  and  the  money  gone,  and  they  drank  the  beer,  it  was  held  a 
Joint  sale  of  the  heer.*^  But  if  the  witniga  merdy  lielped  himself  to 

ant  was  present^  or  knew  of  it,  or  received  the  money,  there  is  net 
enough  to  convict.**  And  in  a  case  where  the  defendant  took  some 
whisky  from  his  wagon  and  gave  to  certain  persons,  saying  that  he 
had  some  for  his  friends  but  not  for  sale,  and  the  drinkers  threw 
some  money  on  to  the  wagon-seat,  but  did  not  see  defendant  take  it, 
it  was  held  that  a  verdict  for  defendant  should  not  have  been  set 
aside." 

§  406.   Sale  Distingruished  from  Gift  or  Barter. 

Inasmuch  as  sale,  which  means  a  transfer  of  property  for  a  price 
in  money,  is  an  entirely  different  thing  from  a  gift,  which  signifies  a 
gratuitous  transfer  without  an  equivalent,  it  follows  that  if  tbe  stat- 
ute  prohibits  merely  tbe  sale  of  liquor,  to  give  it  away  is  not  anindiet- 

»  Kober  v.  State,  10  Ohio  St.  444.  ^  State  v.  Ferrell.  23  W.  Vs.  750. 

» State  V.  McMinn,  83  N.  Car.  668.  "State  v.  Cooper.  86  W.  Va.  888L 

"Henry  v.  State.  118  Ind.  804,  15  N. 
£.  Rep.  598. 
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able  offense.  And  nnder  an  indictment  wbicb  cbarges  a  sale,  if  tbe 
evidence  sbowe  merely  a  gift,  tbere  can  be  no  conviction.**  For 
example,  testimony  of  a  witness  that  he  bad  called  for  liquor  at  a 
public-house  kept  by  defendant,  and  that  a  waiter,  by  defendant's 
order,  delivered  it  to  bim;  that  tbe  witness  never  paid  the  defendant 
or  tbe  waiter;  that  be  offered  to  pay,  but  defendant  declined  to  take 
anything,  is  no  evidence  of  a  sale  of  tbe  liquor.*  And  conversely, 
evidence  to  prove  a  sale,  or  from  which  a  sale  may  be  inferred,  will 
not  sustain  a  conviction  upon  a  charge  of  giving  away  liquor. And 
what  is  true  of  the  distinction  between  a  sale  and  a  gift  is  equally 
true  of  the  distinction  between  a  sale  and  a  barter.  An  indictment 
for  selling  liquor  unlawfully  is  not  sustained  by  evidence  which 
establishes  a  barter  or  exchange.^  If  the  terms  of  the  statute 
are  broader  than  those  above  indicated,  different  questions  will  arise. 
Tbus,  in  Oregon,  under  a  statute  providing  that  no  person  should 
"barter,  sell,  or  dispose  of  in  any  manner,  any  spirituous  liquors,** 
etc.,  it  has  been  held  error  to  instruct  the  jury  that  if  tbe  liquor  was 
given  gratuitously,  it  would  sustain  tbe  indictment  equally  as  if  it  had 
been  sold  and  paid  for.^  Perhaps  this  decision  may  be  sustained  on 
the  theory  that  the  disposing"  intended  by  tbe  statute  is  a  disposing 
analogous  to  a  sale  or  exchange,  that  is,  for  a  valuable  equivalent. 
But  an  opposite  conclusion  has  been  reached  by  the  court  in  Minne- 
sota.* In  some  other  states,  tbe  statute  uses  tbe  comprehensive  ex- 
pression "sell  or  furnish."  And  it  is  held  that  a  conviction  may  be 
bad  for  furnishing  liquor  unlawfully,  although  tbe  facts  do  not  show 
a  sale,  or  do  show  a  gift.* 


••Siegel  V.  People.  106  lU.  94;  Young 
T.  State.  58  Ala.  859;  Williams  v.  Sute. 
(Ala.)  8  South.  Rep  668;  SteTenson  v. 
State.  65  iDd.  409;  Holley  v.  State.  14 
Tex.  App.  505;  Gillan  State.  47  Ark. 
555.  2  S.  W.  Kep.  185;  State  v.  Briggs. 
(Iowa.)  47  N.  W.  Rep.  865:  McGruder 
V.  State.  88  Qa.  616.  10  S.  £.  Rep.  281. 
Id  iDdinna.  it  is  held  that  tbe  question, 
whether  iatoxicatiog  liquor,  delivered 
by  an  unlicensed  saloon- keeper  to  one 
who  received  and  drank  it,  was  intended 
by  the  parties  to  be  the  subject  of  a 


Mia  or  of  a  gift,  is  a  question  of  fact  to 
be  determined  by  all  the  evidence. 
Keiser  v.  State.  82  Ind.  879. 

•Comm.  V.  Packard.  5  Gray.  101. 

» Harvey  t.  Bute,  80  Ind.  142. 

w  Gillan  v.  State,  47  Ark.  555.  2  a  W. 
Rep.  185;  Stevenson  State.  65  Ind. 
409. 

•Wood  ▼.  Territory.  1  Oreg.  228. 

•State  V.  Deusting.  88  Minn.  102.  22 
N.  W.  Rep.  442.  58  Am.  Rep.  12. 

^  Dukes  V.  Sute.  77  Ga.  788;  State 
Freeman,  27  Vu  520. 
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|  40V.  Otviiie  Msiw»  III  irtnftniiwii  w  Boqpllilll;^. 

Xto  prOTiBiona  of  the  liquor  laws  being  aimed  at  iha  rnppf^ 
^im  of  in  illMt  e/x  i^mxixm  tanfflo  lft  ioloislimfiti^  ilffr  wniimAftit 
m  feticm  U  not  liable  ia  uidietiiiieiil  fm  tmmhmg  liqxmw  lo  m  filcoi 
WjineBt,  at  his  private  leeideoe^  aB  an  aet  of  kindness  or  bosptta]- 
it;.^  Ob  a  similai  priuiplet  where  an  mukeeper  graloitoosl;  ftn- 
abiied  wbisky  at  faie  bu  to  lua  doma^  Mwaait^  wku  bmi  ton  ^ 
ting  nil  laie  at  night  m  the  perfofinatiee  of  im  daties,  it  wa*  hM 
this  was  not  a  violation  of  tbo  statute.^*  But  as  doabtB  have  sc^mt^ 
limes  arisea  m  to  whetber  such  easea  might  not  oome  witbin  ilie 
terme  fit  ■ome  of  the  m&m  etriiigfflit  and  nomprabanfiTe  atatnlet,  Iki 
kgiilatiirai  la  ioiiie  of  ilie  filatea  hftW  made  npiMi  mMftiam 
favor  of  those  who  might  supply  liquor  to  their  friends^  not  in 
way  of  buainegs^  but  iu  the  spirit  of  hospilality.  Tbasj  in  Eentoel^^v 
there  is  a  proviso  that  the  act  shall  not  appljr  to  thoaa  who  gire 
foiaiiti  lif nor  lo  thair  iuiited  fpiiilt  al  ibmr  own  hooseboida^  a 
•  in  a  ease  where  the  defeadaQt  invited  an  aeqicaintanoe  Mte  bJa  IunhI 
three  or  four  limes,  and  there  gave  bim  a  dntik  of  liquor;  aiid  m  & 
few  occasions  he  invited  another  acquaintance,  who  was  working  for 
bim,  when  in  bis  house,  to  take  a  drink,  and  occasionally  the  party 
suggested  it  himself;  and  all  the  drinking  was  done  in  the  family  room, 
and  while  the  parties  were  there  by  the  defendant's  requeat;  it  was 
held  that  this  came  within  the  proviso.^  In  Vermont,  the  statate  eon- 
tains  a  proviso  that  "the  words  '  give  away,'  where  they  ocoor  in  this 
chapter,  shall  not  apply  to  the  giving  of  intoxicating  liquor  at  private 
dwellings  or  their  dependencies,  unless  given  to  an  habitoal  dmnt 
ard,  or  unless  such  dwelling  or  its  dependencies  become  a  place  of 
public  resort."  But  it  is  ruled  that  a  person  who  gives  away  Uqaor 
in  a  room  in  which  no  business  is  conducted,  but  which  ia  not  his 

^Reynolds  v.  State.  73  Ala.  3;  Al*  innkeeper  on  the  occasion  of  adsaee 

brecht      People,  78  III.  510;  8tate  at  his  house,  was  held  to  be  an  offease 

Standish,  87  Kant.  648.  16  Pac.  Rep.  66.  under  the  statute.  Id. 

<2  State     Jones.  89  Vu  870.    But  the       « Powers      Comm.,  (Ky.)  18  &  W. 

gratuitous  furnishing  of  intoxicating  Rep.  450. 
liquor  to  musicians  employed  by  the 

(476) 


Ch.  18]      ILLEGAL  8AI^  OF  UQUOB  AB  CRIMINAL  OFFENSES.         §  409 


dwelling,  violates  the  statate.^  In  Iowa,  it  is  no  offense  to  give  liq- 
uor to  an  adalt  person,  who  is  not  intoxicated  nor  in  the  habit  of  be- 
coming so,  when  such  gift  is  without  consideration  received  or  expected 
in  return,  and  without  subterfuge  or  attempt  to  evade  the  provisions 
of  the  statute.^ 

§  408.   Acting  as  Agent  for  Buyer. 

In  prosecutions  under  the  liquor  law,  a  defense  is  sometimes  inter- 
posed to  the  effect  that  the  prisoner  was  not  the  seller  of  the  liquor, 
but  merely  acted  as  the  agent  or  intermediary  of  the  buyer.  This 
always  raises  a  question  of  fact,  which  must  be  determined  from  the 
whole  evidence.  It  is  said  that  mere  proof  of  the  procurement  and 
delivery  of  liquor  by  one  person  to  another  at  the  latter's  request,  is  no 
evidence  of  an  unlawful  sale.^  And  in  a  case  where  the  evidence  was 
that  the  witness  applied  for  liquor  to  the  defendant,  who  told  him  he 
could  not  get  it  unless  he  had  a  bottle,  whereupon  the  witness  fur- 
nished him  a  bottle,  and  after  a  short  absence  he  returned  with  the 
liquor,  and  told  the  witness  he  should  have  to  ask  him  a  small  sum 
for  getting  it,  which  was  paid,  it  was  held  that  the  jury  had  a  right 
to  consider  the  hypothesis  that  the  transaction  might  have  been  in 
good  faith,  the  defendant  acting  as  the  agent  of  the  witness  in  making 
the  purchase,  and  that  it  was  error  to  instruct  them  to  find  the 
defendant  guilty  if  they  believed  the  evidence.^  The  fact  that  one  is 
a  grocer  raises  no  presumption  of  wrong-doing  against  him  in  his 
purchasing  a  barrel  of  whisky  for  a  customer,  and  charging  for  it 
what  he  paid.^ 

§  409.   Sale  of  liquor  without  License. 

When  the  liquor-statutes  of  a  given  state  provide  a  system  of  grant- 
ing licenses,  and  prohibit  all  persons  from  selling  intoxicants  with- 
out procuring  such  license,  under  penalty  of  being  guilty  of  a  misde- 


♦<SUte  V.  Dan  forth,  (Vt.)  19  AU.  R«p. 
229. 

«^  State  Hutchins.  74  Iowa,  20,  86 
N.  W.  Rep.  775. 

Stale  V.  Thomai,  18  W.  Va.  848. 


estate  V.  Taylor.  89  N.  Car.  577. 

^tnited  States  Howell.  20  Fed. 
Rep.  7ia  Compare  Bute  v.  Buck,  87 
Vt.  657. 
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meanor,  the  obtaining  of  a  license  is  an  abaolate  prerequisite  to  the 
right  to  sell;  no  sabstitnte  for  it  will  avail,  and  no  exenae  for  a  fafl- 
nre  to  obtain  it  will  be  beard.  If  no  licenses  whatever  were  granted 
in  a  given  district,  any  person  who  sells  liquor  in  that  distriot  is 
indictable.  And  it  is  of  no  consequence  for  what  reason  the  lieensat 
were  refused,  or  whether  the  withholding  of  them  was  rightfnl  or 
wrongful.^*  So  where  a  local  option  law  is  submitted  to  the  popular 
vote,  after  a  town  has  voted  against  license,  an  indictment  may  be 
found  for  selling  in  the  town  without  license."*  And  althongh  the 
town  has  voted  in  favor  of  license,  that  will  not  justify  a  person  in 
selling  until  he  has  proceeded  to  take  out  a  license ;  nor  is  the  lia- 
bility of  such  person  affected  by  the  fact  that  the  county  commis- 
sioners of  the  county  in  which  the  sale  is  made  refuse  to  grant  license 
to  any  person  whatever  to  sell  liquor  in  towns  which  have  not  voted 
against  license."  And  the  repeal  of  a  licensing  law  takes  away  all 
the  rights  of  the  holders  of  existing  and  unexpired  licenses,  so  that 
thereafter  they  are  indictable  for  selling,  unless  they  comply  with 
the  new  law.^-  And  a  law  requiring  a  license  applies  to  sales  of  liq- 
uor owned  by  the  seller  at  the  time  of  its  passage."  But  the  statu- 
tory offense  of  selling  liquor  withont  a  license  is  not  committed  by  a 
mere  bargain  for  a  sale.  To  constitute  the  offense,  there  most  be  a 
completed  sale  which  passes  the  property.**  But  it  is  not  necessary 
that  the  liquor  should  be  the  only  article  bought  and  sold  between 
the  parties  in  the  same  transaction,  or  that  it  should  be  charged  for 
in  a  sum  distinct  and  severable  from  the  price  paid  for  other  things 
purchased  at  the  same  time.  A  keeper  of  a  restaurant,  who  has  no 
retail  license,  who  sells  wine  only  to  persons  taking  meals  at  his 
restaurant,  the  liquor  being  drunk  by  them  only  while  eating,  is  guilty 
of  an  indictable  offense.^  And  that  the  defendant  supposed  the  liq- 
uor for  the  sale  of  which  he  is  prosecuted  to  have  been  a  beverage  of 

•Comm.  V.  Frantz,  135  Pa.  St  889,       « State  v.  Mullenhoflf,  74  Iowa,  871,  S7 

19  Atl.  Rep.  1025;  Beckham  v.  Howard,  N.  W.  Rep.  829. 
88  Ga.  89,  9  ^.  E.  Rep.  784.   And  see,       ^^Comm.  v.  Logan,  13  Gray.  18S. 
iupra,  8§  119-121.  "  Banchor  v.  Warren,  88  N.  H.  ISa 

w State  V.  Funk,  27  Minn.  318,  7  N.       "Nicrosi  v.  State,  52  Ala.  885;  Comm. 

W.  Rep.  359.  V.  Everson,  140  Mass.  292,  2  H.  S.  Bep. 

u  State  V.  Cron,  23  Minn.  140.  889. 
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a  different  character,  not  intoxicating,  is  no  defense.^  And  the  fact 
that  the  sales  were  made  in  violation  of  the  Sunday  law  is  no 
defense  to  a  prosecution  for  selling  without  a  license.^  The  expira- 
tion of  a  license  by  lapse  of  time,  or  its  revocation  for  cause,  will  of 
course  annul  all  rights  formerly  held  under  it,  and  will  expose  the 
dealer  to  the  penalties  for  unlicensed  selling,  if  he  continues  the  bus- 
iness. In  Maryland,  the  law  allows  a  trader,  closing  his  business 
after  the  expiration  of  his  license,  to  sell  his  old  stock  of  liquors 
without  renewing  his  license.  But  this  does  not  authorize  him  to 
sell  the  same  in  small  quantities  at  retail.  He  may  dispose  of  the 
stock  at  public  auction,  or  at  private  sale,  if  by  wholesale  at  one 
time  in  good  faith,  solely  for  the  purpose  of  closing  his  business  and 
not  in  the  continued  prosecution  of  it.^ 

§  410.   Sale  without  License  not  a  Oontinnlng  Offense. 

We  have  seen  that  the  authorities  bold  that  proof  of  a  single  sale 
of  intoxicating  liquor  is  not  sufiScient  to  charge  the  party  with  the 
offense  of  "engaging  in,**  "pursuing**  or  "carrying  on,  the  business 
of"  a  liquor-seller,  unless,  perhaps,  where  it  is  coupled  with  proof  of 
an  intent  to  continue  the  trafiSc;  in  general,  a  greater  number  of 
sales  than  one  must  be  shown  in  order  to  secure  a  conviction."*  But 
where  the  statute  provides  that  no  person  shall  "sell  intoxicating 
liquors"  without  a  license,  it  describes  an  offense  which  may  be  com- 
mitted by  a  single  act,  and  which  is  not  a  continuing  offense,  in  any 
such  sense  that  a  repetition  of  the  act  or  an  intention  to  repeat  it  is 
an  essential  element  of  the  crime.  Consequently,  under  snch  a  stat* 
ute,  a  single  sale  of  liquor,  made  without  the  protection  of  a  license, 
constitutes  the  offense  and  will  sustain  a  conviction.** 

MComm.  V.  Daly.  148  Mass.  428. 19  N.  Ala.  802;  Moora  v.  SUta.  16  Ala.  411; 

£.  Rep.  209.  Ramsey     Bute,  11  Ark.  85.  Supra,  % 

fi'O  Brien  v.  State,  (Ala.)  8  South.  886. 

Hep.  560.  «  State     Chandler.  16  Vt  425:  Suta 

<^  Forwood     SUte.  49  Md.  581.  Bugbee.  22  Vt.  82;  Sute  Paddock, 

Blackwell  7.  State,  45  Ark.  90;  Mill-  24  Vt  812;  State  v.  Cassety.  1  Rich.  90; 

er  V.  State.  3  Ohio  St.  475;  Merritt  SUte  v.  Glasgow,  Dudley,  40;  Frese 

iState.  19  Tex.  A  pp.  4d.i;  Halfin  t.  State,  SUte,  28  Fla.  267,  2  South.  Rep.  1;  Dan- 

18  Tex.  App.  410;  Bryant  v.  SUte,  46  Mjr  v.  SUte,  28  FU.  816,  2  South.  Rep^ 
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T!bi  iismwB  laws  of  the  T^zions  itmtea  freqaeatlj  cantain  pioffi^ 
iint  iiempticg  from  Iheii  terms  penoma  wbo  false  frail  and  mmw- 

factnra  wine  or  cider  on  their  owo  pfopett]^.  Tbua,  in  Missonn,  a 
wine-grower  is  not  iudioiable  for  selling  wins  on  hia  own  premises 
vifiiout  a  Uoenfle,  or  for  permittitig  it  to  bd  itunk  at  iaeh  plaoa.^ 
80,  in  Ifofisaohaifitto,  tba  nmuU  nt^mpU  from  ite  pmraiooa  ^aalf  ■ 
of  eider  bj  tbe  makers  thereof, and  it  ia  held  tbat  tha  maker  d 
cider  does  not  put  himself  outside  the  exemption  because  he  did  not 
himself  raise  all  the  apples  from  which  the  cider  was  made,  or  beoangi 
fia  bad  ifaa  eidat  idada  ai  a  nefglibor's  mill**  In  aaothat  a 
similar  eiempting  clause  ia  held  to  exempt  tbe  manaf aetorer  of  wm 
from  the  penalty  bit  keeping  a  drioking'Saloon  ordram-ahop  withoat 
UeenBe,  as  well  as  from  ibd  penaltj  for  selling  without  liceiisa**' 
Hovttt  Oudlima*  the  law  piovideB  that  ^notinsg  in  wofMm 
tained  shall  prevent  any  person  from  ailing  wina  of  hia  mm  m 
faatare  at  the  place  of  manufacturef  or  an;  person  from  selling 
flpirita  or  wine,  the  product  of  hia  own  fsrm,  in  qaanbtidB  not  lem 

exemption  may  make  his  sales  by  an  agent  acting  as  sooh  in  good 
faith.** 

§  412.   Unlicensed  Sales  for  Medical  XTaea. 

In  a  prosecation  for  an  illegal  sale  of  liqnor,  it  is  not  a  valid  defense 
that  the  liqaor  was  sold  solely  for  a  medical  purpose,  even  on  the 
prescription  of  a  physician,  and  was  so  used,  if  the  defendant  had  no 
license  to  sell,  except  when  the  statute  makes  an  express  saving  in 
favor  of  such  sales."* 

S82;  Kansas  City  Mublback,  68  Mo.  ^  State  v.  Hart,  107  N.  Car.  7M,  18  & 
S88;  People  v.  Eropp.  52  Mich.  582,  18  £.  Rep.  87a  Tolls  earned  bj  a  grist- 
N.  W.  Rep.  868.  mill  situated  on  a  farm  are  not  products 

•1  State     Jaeger.  68  Mo.  408.  of  the  farm.   Sute     Patterson,  98  N. 

«Comm.  V.  Mahoney,  (Mass.)  25  N.    Car.  657,  4  8.  E.  Rep.  47. 
E.  Rep.  88a  « State  v.  Brown.  81  Me.  888;  Comm. 

MJefPries  Sute,  52  Ark.  420, 12  S.  T.  Kimball,  24  Pick.  866;  Leppert  T. 
W.  Rep.  1015. 
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§  413.    Sale  for  Purposes  not  Authorized  by  license. 

A  license  to  sell  liquors  for  certain  parposes,  specified  in  the  act 
under  which  it  is  issued,  cannot  protect  the  holder  thereof  from  crim- 
inal prosecution  if  be  violates  the  laws  of  the  state  by  selling  for 
other  purposes.**  Thus,  a  sale  of  liquors  made  by  a  person  licensed 
to  sell  "for  medicinal,  mechanical,  and  chemical  purposes,**  is  illegal 
if  made  for  any  other  purpose.*^  And  so,  under  the  system  by  which 
town  agents  are  appointed  for  the  sale  of  liquor,  such  an  agent  is  not 
authorized  to  make  sales,  except  upon  an  application  for  a  lawful 
purpose,  and  upon  a  representation  reasonably  inducing  the  belief 
that  it  is  wanted  for  such  purpose  only.  And  if  such  an  agent  sells 
liquor  without  such  an  application  and  representation,  and  without 
any  inquiry,  and  in  fact  the  liquor  is  wanted  and  used  for  drink,  and 
not  for  a  lawful  purpose,  he  is  guilty  of  a  violation  of  the  law,  as 
much  as  if  he  were  not  agent.^  Where  sales  of  intoxicating  liq- 
uor by  the  agent  of  one  holding  a  permit  are  shown,  the.  burden  of 
showing  that  the  sales  were  for  authorized  purposes  is  upon  the 
defendant.**  Where  the  statute  expressly  excepts  from  its  provisions 
physicians  putting  up  their  own  prescriptions,  it  is  a  good  defense 
that  the  liquor  was  sold  and  administered  in  good  faith  as  a  medi- 
cine, and  whether  the  defendant  is  a  physician  authorized  to  prac- 
tice medicine  under  the  laws  of  the  state  is  a  question  of  fact  for  the 
jury.'^  A  physician  is  not  guilty  of  a  violation  of  a  statute  which 
prohibits  the  selling  of  liquor  within  a  certain  district,  but  allows 
physicians  to  keep  and  prescribe  it  as  a  medicine,  where  he  sells 
it  for  that  purpose,  although  he  fails  to  record  the  prescription  in  a 
book  as  required  by  the  act.^^ 

Btate.  7  Ind.  800;  State  v.  Thornburg.  16       ••State  v.  Fisher,  85  Vu  584;  SUte 
S.  Car.  482.  Parki,  29  Vt.  70. 

"State  V.  Perkins.  26  N.  H.  9.  •SUte  v.  Kriechbaum.  (Iowa.)  47  N. 

^  A(iam8  v.  Hackett,  27  N.  H.  289,  59    W.  Rep.  872. 
Am.  Dec.  876.  w  State  t.  Youn^f,  86  Mo.  App.  517. 

Sarrls  t.  Comm.,  88  Ky.  827. 
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I  414.   Sales  In  Prohibited  Ottantlfctoa 

Tbe  statutes  commonlj  pmiridd  lhat  wholesalers,  or  peraooa  who 
ftt«  not  licsefiMd  ii  «Qt  iliftU  not  idll  liquor  ia  quaotitiM  Jam  tbAti 
jpveidribdd  «moiiBi  d»  that  lifiuir  «lmll  not  to  biM  Io  be  ixank 
the  premtsea  in  less  tban  a  certain  quantity.  And  it  mmj 
regarded  as  a  settled  rule  that  altboagh  tlia  quantity  bargained  for, 
iOld|  and  paid  for,  may  be  greater  than  the  stftlQlcuy  minimtun^  jrtl 
if  onty  a  pG^m  of  it  k  delimed  ni  file  timet  and  &e  iwt  it  to  be 
eabjeot  ti>  ^  boyer'i  oaUp  remaining,  in  the  mean  time,  in  the  eamt 
Qtak  or  barrel  and  not  separated  from  tbe  other  liquor,  then  the  seller 
lUj  be  indicted  for  tbe  sale  of  that  portion  wbieb  was  delivered  to  Ibi 
pnitbaatr,  if  that  la  «iihiii .  tbe  «tatato.^  But  If  the  Uqmm  mU  k 
upafaud  from  the  bulk  out  of  wbiah  it  ia  irawn^  the  seller  ia  not 
ble  to  prosecution,  even  though  the  liquor  is  not  paid  for  by  the 
chaser  at  tiie  time«  bat  is  charged  as  a  sale  oa  acootintp  and  Ihi 
tiiB  pavdha^  takea  awaj  \m  IblHL  tiia  itatQtc^y  mininntm, 
iAg  the  remainder,  eo  sepaiifittr^^  order.^ 
where  the  defendant  sold  beer,  agj:^regating  several  gallons,  to  a  per* 
son  who  directed  him  to  "set  up  the  beer''  to  a  crowd  of  persons, 
each  of  whom  drank  the  same  in  glasses  holding  a  pint,  it  waa  held 
that  this  would  warrant  a  conviction  under  an  indictment  charging 
a  sale  in  quantities  less  than  one  quart  And  so,  if  two  persons  go 
together  to  a  saloon,  and  each  asks  for  half  a  pint  of  liquor,  which  is 
delivered  to  each  one  in  his  separate  bottle,  it  is  a  separate  sale  of 
liquor  to  each,  although  one,  at  the  request  of  the  other,  pays  for 
both.^^  But  on  the  other  hand,  where  A.,  wanting  a  pint  of  whisky, 
tried  to  buy  it  from  B.,  who,  not  having  any,  and  wanting  some  for 
himself,  took  from  A.  the  price  of  a  pint,  added  thereto  enoogh  to 
make  tbe  price  of  a  gallon,  bought  a  gallon  from  G.  with  the  money, 
and  let  A.  have  a  pint  of  it,  it  was  held  that  this  was  not  a  violation 


rbo 


"2 Murphy  v.  State,  1  Cart.  (Ind.)  366;  "Dobson  v.  State.  57  Ind.  69.  See. 

Thomas     State,  37  Miss.  ^53;  State  v.  also,  State  v.  Bell,  2  Jones.  (N.  Car.) 

Kirkham,  1  Ired.  384;  Richardson  v.  Law.  337. 

Comm.,  76  Va.  1007;  Tripp  v.  Hennessj.  ^4  Klein  v.  State,  76  Ind.  883. 

10  R.  L  129.  76  Comm.  v.  Very.  12  Gray.  124, 
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of  the  law  forbidding  the  sale  of  whisky  in  quantities  less  than  one 
gallon,  as  it  was  a  joint  purchase,  and  not  a  sale  by  B.  to  A.^  Far- 
ther, if  several  different  kinds  of  liquor  are  sold  to  the  same  pur- 
chaser at  the  same  time,  it  is  immaterial  that  the  quantity  sold  of 
each  kind  is  less  than  the  statutory  minimum,  if  the  entire  purchase 
aggregates  more  than  that  quantity.^  As  to  the  distinction  between 
a  wholesale  and  retail  dealer,  the  limit  of  quantity  which  separates 
the  two  classes  is  generally  defined  in  the  statute,  or  is  to  be  deter- 
mined from  its  terms.  It  has  been  held  that  a  sale,  by  one  not  a 
manufacturer,  of  twenty-five  quarts  of  beer,  put  up  in  quart  bottles, 
to  be  drunk  by  the  purchaser,  is  a  sale  at  retail.^ 

§  416.   Sale  of  liiqaor  to  Mlnon. 

Most  of  the  states,  if  not  all,  moved  by  the  same  considerations  of 
public  interest,  have  enacted  statutes  prohibiting  the  sale  of  intoxi- 
cating liquors  to  minors.  As  the  object  of  these  laws  is  to  avert  the 
demoralization  and  injury  to  the  youth  of  the  community  which 
would  surely  result  if  the  saloons  were  freely  open  to  them,  it  has 
been  thought  that  their  language  should  be  so  restricted  as  to  apply 
only  to  sales  of  liquor  to  such  persons  in  small  quantities  for  tippling 
purposes.  In  this  view,  a  sale  at  wholesale,  to  a  minor  who  is 
engaged  in  business  as  a  merchant,  would  not  be  within  the  meaning 
or  intent  of  the  statute.^  The  term  "minor,**  it  will  be  remembered, 
always  designates  a  person  under  the  age  of  twenty-one  years,  unless 
the  local  statute  fixes  a  different  age  for  majority.  And  an  infant, 
whose  civil  disabilities  as  such  have  been  removed  by  a  decree  in 
chancery,  is  still  a  minor  within  the  meaning  of  the  statute  prohibit- 
ing sales  of  intoxicating  liquor."* 


76  JohDSOQ  V.  State.  68  Miss.  228. 

77  Browne  v.  Hilton.  23  Pick.  819; 
Cobb  V.  Billings.  28  Me.  470. 

*»  Kaufmann  v.  Village  of  Hillsboro, 
45  Ohio  St.  700.  17  N.  E.  Rep.  557.  Sea 
Maxwell  v.  State.  27  Ala.  660;  Lillen- 
Bteine  v.  State,  46  Ala.  496.  And  see, 
9upra,  g  28. 


^  Brosee  v.  State,  6  Ind.  75.  But  sea 
Pounders  v.  State,  87  Ark.  899. 

•Coker  v.  State.  (Ala.)  8  South.  Rep. 
874.  A  statute  prohibiting  the  sale  of 
liquor  to  **any  student  of  the  state  uni- 
versity, or  of  any  school,  college,  oi 
academy,  *  is  not  restricted  to  sales  to 
such  student*  as  are  minon.  State  v. 
Cooper,  85  Ho.  App.  088. 
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The  t6rmB  of  the  statatea  on  tbia  8ubj6ct,ia  ihe  various  states,  are 
sot  cmiforfii.  And  ufikid  tbd  langimga  amA  iff  of  fbo  mmA  eom^ 
bmnm  da&oription,  it  is  nol  emrj  aot  fay  wliioh  a  minor  &  Bnpfliii 
with  liquor  that  will  con^titiite  a  punisbabk  offense,  TbuB,  i!  the 
l&w  goes  no  further  than  to  forbid  the  mk-  of  mtosieaots  to  a  mijiorf 
tbia  will  not  cover  the  case  id.  ^  gijioi  liquor."^  And  on  iho  mmm 
^wtipK  Dtithdr  wlUiiig  nor  giviitg  ia  innltiddd  m  ft  ettsa  mhwm  ibi 
tmniftoti0Q  IB  atiawQ  to  bav«  liedn  a  barter  or  loan,*"  Bui  if  tbi 
lErms  of  the  act  are  broad  enough ,  a  gratnitons  sapplfitig  of  liqoor 
to  a  minor  is  an  indiotabld  offense.'^  And  in  aomfi  jiirisdietifiEi6»  tba 
law  naes  the  mrf  ganefial  aspr^siioii  "^foniidliifig"  Itqtiorp  tlm  mb- 
Btrnotion  of  which  term  has  been  inTolved  chiefly  in  cases  wberfi  tbe 
liquor  was  porchasad  by  a  third  peri^oti  and  handed  to  the  miaor  at 
his  direction, — Gases  which  wiU  be  examined  in  a  later  section* 

Thdngb  proB«ent!ons  tiii4to  llieia  atfttiitie       namlly  diiwlid 
BgaioBt    ult  r>r  in  liquor,  it  b  mH  an  eisaniial  fileoient  of  the  iMmm 
that  the  seller  Bhuiild  be  ^nga^^ed  in  that  buBinefiS,    And  if  the  stat* 
^atoMMiit  m^mmim^^j^g^rj^  seU  liguor  to  »  minor,  it 

whether  he  is  licensed  or  not.^  If  he  holds  a  license  for  the  sale  of 
liquors,  that  is  no  protection  to  him  in  selling  to  classes  of  persons  to 
whom  the  law  forbids  sales  to  be  made.^  And  if  he  does  not  hold  a 
license,  be  commits  two  offenses,  and  is  liable  to  two  prosecutions,  in 
and  for  the  same  act;  viz.,  selling  liquor  to  a  minor  and  selling  liq- 
uor without  a  license.^  It  is  even  held  that  a  practising  physician, 
who  brings  himself  within  the  definition  of  a  "dealer"  by  keeping 
liquor  on  hand  *'for  the  purpose  of  sale  or  profit,^  is  guilty  of  a  vio- 
lation of  the  statute  if  he  prescribes  liquor  for  a  minor,  knowing 
him  to  be  such,  although  the  liquor  is  such  as,  in  his  judgment,  the 


"Ward  V.  State.  45  Ark.  351;  Siegel 
T.  reople.  106  111.  89. 

»^Gillan  v.  State.  47  Ark.  555.  2  S.  W. 
Kep.  185;  Cooper  v.  State.  37  Ark.  412; 
Coker  v.  State,  (Ala.)  8  South.  Hep.  874. 
JStipra,  §  406. 

w  Simons  v.  State,  25  Ind.  331. 
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M  State  V.  McGinniss,  80  Minn.  48,  53. 
14  N.  W.  Rep.  256,  258;  Parkinson  t. 
State.  14  Md.  184.  74  Am.  Dec  522;  State 
V.  Hamilton,  75  Ind.  288. 

^  Supra,  %  151. 

8«  Blair  v.  State.  81  Ga.  028,  7  &  R 
Rep.  855. 
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minor  ought  to  take  as  a  medioine,  and  thereupon  sells  or  gives  him 
the  same/' 

The  ownership  of  the  liquor  given  to  a  minor,  it  is  said,  is  imma- 
terial. It  is  the  voluntary  delivery  into  the  possession  of  a  minor, 
with  or  without  anything  being  given  in  consideration,  that  the  stat- 
ute denounces  and  punishes.""  And  the  doctrine  of  the  responsi- 
bility of  a  master  or  principal  for  sales  to  minors  made  by  bis  serv- 
ant or  agent  is  settled  in  accordance  with  the  general  principles 
which  we  have  already  discussed  in  detail.  That  is,  the  master  is 
criminally  liable  if  the  sale  was  made  in  his  presence,  or  with  his 
knowledge  and  consent,  or  by  his  direction  or  authorization;  but 
otherwise  if  made  without  his  knowledge  or  consent,  express  or 
implied,  or  in  disobedience  to  his  orders  given  in  good  faith."*  As 
already  intimated,  several  distinct  offenses  may  be  involved  in  the 
same  act  of  furnishing  liquor  to  a  minor.  Thus,  besides  the  misde- 
meanor determined  by  the  minority  of  the  purchaser,  there  may  be 
the  offense  of  selling  liquor  without  license,  or  of  selling  on  Sunday, 
or  of  selling  liquor  to  be  drunk  on  the  premises.  And  under  the  stat- 
ute in  Massachusetts,  it  is  held  that  a  person  may  be  liable  to  the 
several  penalties  prescribed  for  selling  to  a  minor,  giving  liquor  to 
him,  and  allowing  him  to  loiter  on  the  premises,  on  the  same  occa- 
sion.^ But  the  supplying  of  liquor  to  a  minor  is  not  made  a  misde- 
meanor in  all  the  states.  In  some  jurisdictions,  the  penalty  pre- 
scribed is  the  forfeiture  of  a  sum  of  money,  to  be  recovered  in  a  civil 
action.  In  those  states,  therefore,  the  act  is  not  an  indictable 
offense." 

§  416.    Knowledge  of  Minority  as  a  Statutory  Element  of 

the  Offense. 

In  prosecutions  for  illegal  sales  of  liquor  to  minors,  the  defense 
most  usually  set  up  is  ignorance  or  mistake  of  fact  as  to  the  age  of 

State  V.  McBryer.  08  N.  Car.  619.  8  State.  66  Miss.  7.  6  South.  Rep.  890; 

8.  E.  Hep.  75.J.  Ihrig  v.  State,  40  Ind.  422;  State  v. 

»  Hill  V.  State.  62  Ala.  168.  Chastain.  19  Greg.  176,  23  Pac  Rep.  96a 

«  Supra,  ^§  36?^873.    And  see  Peo-  »  McNeil  v.  Collinson,  180  Mass.  167. 

pie  V.  Riley.  71  Mich.  849.  88  N.  W.  Rep.  •»  State  v.  Amor,  77  Mo.  568;  State  v. 

922;  Loeb  v.  State,  75  Qa.  258;  O  Flinn  Slaughter.  17  Mo.  App.  142.    See  SUte 
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tiii  |W$liAief .  Tbe  general  ^aefltion  of 
plm  is  <mQ  ir^kli  hm  pmokod  mmh  dtooitiiioiL  lad  glvrn 
maay  oouflictinf^  rulings.  This  qnestion  we  propoat  am  to  ^ 
in  detail.  And  first,  we  must  direct  the  learned  reader's  attention 
to  the  oaBOB  where  the  statute  defines  the  oflense  ae  knomnglu  aell* 
iag  mtraieaimg  lifiiair  to  «  mimir.  Bm  ti]«  knowledge  ol  tte  sdlit  ii 
an  essential  element  of  the  offense,  and  it  mnet  be  proved,  eithar  I; 
direct  or  circumstantial  evidence^  that  when  the  defendant  sold  the 
lienor  he  knew  that  the  purchaser  was  a  minor.^  But  the  defendanl 
if  nol  p!0toiiled  by  bis  ignorMseOft  if  aneh  jgnoiaaoe  was  the  naall  of 
earelessnesfl  or  iDdififorence.  In  olb^  wordSf  be  is  cbaigealilo  wA 
wmh  knowledge  as  would  have  come  to  him  if  he  bad  exereisad 
proper  prudenoa  and  diligence*  What  facts  would  oonaUlate  soeb 
dUigenee  is  a  queeMon  for  the  j uij  and  not  fof  tiio  oonrt.  And ! 
it  ta  amr  io  instrnet  tbo  jnty  that  simply  to  wA  fba  sttoov ' 
ha  WIS  of  age  would  not  be  the  diligence  required  of  defendant  by 
laWp*  Nor  should  the  jury  be  instructed  to  judge  from  the  appear- 
anffo  of  ibo  minor,  as  Boaa  by  Ibenip  whetoer  tbo  defandAnt  bid 


ysMS.**  Neither  should  witnessea  ba  permitted  to  testify  that  ii  wtt 
reasonably  apparent  to  the  observation  of  a  prudent  man  that  the 
purchaser  was  not  of  age.^  And  it  is  error  to  permit  a  witness  to  be 
asked  whether,  at  the  time  of  the  offense,  the  purchaser,  by  reason 
of  bis  physical  appearance,  would  be  taken  by  a  person  of  ordinary 
observation  to  be  a  minor.^  The  proper  question  is  not  how  the 
appearance  of  the  person  would  impress  the  average  man,  or  the 
ordinary  observer,  or  the  prudent  man,  but  how  it  did  impress  the 
witness.    Hence  the  witness  may  be  allowed  to  state  that,  from  the 


T.  DapuiB,  18  Oreg.  872,  28  Pac.  Rep. 
256. 

«  Hunter  v.  SUte,  18  Tex.  App.  444. 
51  Am.  Rep.  819;  Williams  v.  State.  28 
Tex.  App.  70.  8  S.  W.  Rep.  661;  Perry 
V.  Edwards,  44  N.  Y.  223.  See  State  v. 
McBryer,  98  N.  Car.  619,  2  S.  E.  Rep. 
755.  Evidence  that  the  minor  generally 
circulated  the  report  that  he  was  of  age 
if  admissible  to  show  defendant's  want 
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of  Isnowledge.  Pressler       State.  IS 

Tex.  App.  95. 

w  McGuire  v.  Sute,  (Tex.  App.)  15  a 
W.  Rep.  917. 

M  McQuire  Stote,  (Tex.  App.)  15  & 
W.  Rep.  917. 

»  Wallter  v.  State.  25  Tex.  App.  418. 
8  S.  W.  Rep.  644. 

^  Eoblenschlag  State,  28  Tex.  Appw 
264,  4  a  W.  Rep.  88a 
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minor's  appearance  at  the  time,  he  would  have  taken  him  to  be  of  a 
given  age.*' 

§  417.   Ig^noranoe  of  Minority  of  Porohaser  as  a  Defense. 

Where  the  statute  does  not  exprealy  make  the  knowledge  of  the 
purchaser's  minority  an  essential  element  of  the  oifense  of  selling 
liquor  to  bim,  the  question  fairly  arises  whether  honest  ignorance  or 
mistake  of  fact  is  a  good  defense  to  an  indictment  for  such  offense. 
In  several  of  the  states  (though  not  in  all)  the  authorities  have  estab- 
lished  a  rule  on  this  point  which  may  stated  in  the  following  terms : 
If  a  person  sells  liquor  to  one  having  the  appearance  of  being  of  full 
age,  he  is  not  liable  to  criminal  prosecution,  if  such  sale  was  made 
in  good  faith,  after  the  exercise  of  due  caution  and  diligence,  and  in 
the  reasonable  and  honest  belief  that  the  purchaser  was  an  adult, 
although  he  was  in  fact  a  minor.^  The  doctrine  upon  which  this 
rule  rests  is  that  there  can  be  no  criminal  liability  unless  there  is  a 
criminal  intent,  and  that  if  a  person  is  honestly  misled  or  mistaken 
as  to  facts,  through  no  fault  or  carelessness  of  his  own,  and  therefore 


^  Qamer  y.  State.  28  Tex.  App.  561, 
18  S.  W.  Rep.  1004. 

M  State  y.  Ealb.  14  Ind.  408;  Farbach 
y.  State.  24  Ind.  77;  Rineman  y.  State, 
Id.  80;  Brown  y.  State,  Id.  118;  Goetz 
y.  State.  41  Ind.  163;  Robiniui  y.  State. 
63  Ind.  235.  67  Ind.  94;  Payne  y.  State, 
74  Ind.  203;  Hunter  y.  SUte,  101  Ind. 
241;  Kreamer  y.  State.  106  Ind.  102,6 
N.  E.  Rep.  341;  Mulreed  y.  Stale.  107 
Ind.  62.  7  N.  £.  Rep.  884;  Behler  y. 
State.  112  Ind.  140,  18  N.  £.  Rep.  272; 
Ross  y.  State.  116  Ind.  405.  19  N.  E. 
Rep.  451;  Adler  y.  State.  50  Ala.  16; 
Reich  y.  State.  68  Ga.  616;  Miller  y. 
State.  3  Ohio  St.  475:  Anltfather  y. 
State.  4  Ohio  St.  467;  Faulks  y.  People, 
39  Mich.  200. 88  Am.  Rep.  874,  (bat  com- 
pare People  y.  Roby,  52  Mich.  577,  18 
N.  W.  Rep.  365.  50  Am.  Rep.  270;)  Peo- 
ple y.  Welch,  71  Mich.  548.  89  N.  W. 
Rep.  747.  In  Bishop.  Stat  Crimes, 
g  1022,  the  learned  author  layi :  **The 


result  if.  that  one  whom  the  law  per- 
mits to  sell  intoxicating  liquor,  and 
whose  purpose  and  endeayor  it  is  to  con- 
form to  the  law  in  all  things,  and  to  do 
no  wrong  of  any  sort,  is  legally,,  the 
tame  as  he  is  morally.  Juitifled  in  act- 
ing, like  other  people  in  respect  of 
other  things,  on  what  upon  careful  in- 
Testigation  and  inquiry  appear  to  be 
the  facts;  so  that  if,  belieying  the  ap- 
pearances, he  does  what  would  be  le- 
gally and  morally  right  were  the  real 
facts  so,  he  is  not  punishable,  though 
he  was  deceiyed,  and  they  were  differ- 
ent Thus,  if  one  authorized  to  sell 
liquor  to  adults  and  forbidden  to  sell  it 
to  minors,  is,  without  his  fault  or  care- 
lessness, led  to  belieye  an  applicant  to 
be  an  adult  while  truly  he  is  a  minor, 
he  is  not  punishable  though  be  makes 
the  sale— a  proposition  which  some 
denj.  * 
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k  900$  fiHh  bdie^m  Urn  Mt  lo  .jwt^^  ^  wmol  be  dtugefl 
niUt  ft  (snouDid  imlfint,  although^  u  the  tmiB  jkaU^  «ia»  Ua  Mfrim 

Tiolation  of  the  atattlte*  "It  cannot  be  aflsuinecl,"  eays  the  eoott  * 
MiobigaD,  "tb&i  tbe  lagislatme  would  attempt  saoh  a  wrong  as 
puniflh  EB  oriimn^  an  set  whiith  in^olTod  no  orimiiial  inteiit.  Tiifiio 
em  to  no  eiimfi  wtim  Ibm  is  m  «risiiiial  wmAw  Kliii  priooip 
^«  fft  as  €ld  a3  the  onminal  law,  and  wditltoilfai  mhxim  iif  it*" 
Bot  it  rnoBt  be  remember&dt  as  an  impoiftaiit  part  of  thii  nilt, 
that  ignorancd  or  mistakQ  of  fact  is  an  aflkmativa  dofo&Mi  and  lbs 
drfdndAnt  m^sl  asstitiw  Ibo  topdea  of  pfoving  ihai  Its  sated  in  m  ica- 
BODftble  and  honest,  thoogh  mistaken,  belief.^  And  he  mufit  abov 
that  ha  exercised  special  caution  and  diligence  to  discover  whetfasr 
the  applicant  was  a  minor  or  not,^ — euch  diligence,  it  ia  said,  as  wiQ 
satisfy  tha  jnwj  ttmt  tie  ims  making  an  hmest  tnqniry  to  a^eitlBia 
the  tmth.^  He  may  sboWp  if  be  knew  tb«i  peraon  but  not  Im  rngSt 
that  he  was  treated  by  his  parents,  hie  frien<k,  and  the  commntiity 
in  general,  as  an  adult.^*^  The  fact  that  the  piircha&er  lepzassnted 
binis^  as  en  adult,  me  dsdaied  tbat  he  was*  iii  $mw  le  m  qpmlmk 

beard,  is  not  enou^^h  for  the  seller  to  rely  upon;  witboQl  pvoof  ef 
some  further  investigation  or  means  of  knowledge^  or  of  kh  badiig 
been  otherwise  misled,  such  facts  will  not  warrant  an  aeqnittal.^ 
But  in  Michigan,  although  the  statute  declares  that  any  sale  of  liquor 
to  a  minor  shall  be  prima  facie  evidence  of  an  intent  to  violate  the 
lawy  it  is  held  that  proof  that  the  defendant,  relying  on  the  minor's 
statement  that  be  was  of  full  age,  made  the  sale  in  good  faith,  will 
exempt  him  from  liability.'^ 

§  418.   Mistake  of  Fact  Held  no  Defense. 

The  main  rule  stated  in  the  foregoing  section  is  not  utiiversally 
accepted  as  correct.    On  the  contrary,  it  is  held,  in  many  of  the 

» Faulks  V. -People,  89  Mich.  200,  88       i^g^jgart  v.  Sute.  90  Ind.  Ill; 

Am.  Rep.  874.  Behler  v.  State,  112  Ind.  140.  18  N.  S. 

iWFarbach  v.  State,  24  Ind.  77;  Rine-    Rep.  272;  Goetz  v.  State.  41  Ind.  ISSl 

man  v.  State.  Id.  80.  i<x  People  v.  Welch,  71  Mich.  548, 18 

Reich  v.  State,  63  Qa.  616.  N.  W.  Rep.  747. 
State  V.  Kalb.  14  Ind.  40a 
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states,  that  the  vendor  of  intoxicating  liqaors  is  bound  to  determine 
for  himself,  at  his  peril,  whether  or  not  the  purchaser  is  a  minor; 
and  if  he  sells  to  one  who  is  a  minor,  he  is  criminally  liable,  not- 
withstanding he  was  actually  ignorant  of  the  fact  and  honestly 
believed  that  the  person  was  of  full  age.^^  The  principle  upon 
which  this  doctrine  is  sustained  is  that  ignorance  of  fact  is  no  defense 
where  the  statute  makes  the  act  indictable  irrespective  of  guilty 
knowledge.  ''Where  a  statute  commands  that  an  act  be  done  or 
omitted  which,  in  the  absence  of  such  statute,  might  have  been  done 
or  omitted  without  culpability,  ignorance  of  the  fact  or  state  of  things 
contemplated  by  the  statute  will  not  excuse  its  violation." There 
is  nothing  anomalous  in  this  rule.  In  a  great  variety  of  cases  of 
statutory  offenses,  more  especially  such  as  have  to  do  with  matters 
relating  to  police  regulation,  the  laws  impose  criminal  penalties,  irre- 
spective  of  any  intent  to  violate  them,  the  purpose  being  to  require 
a  degree  of  diligence  for  the  protection  of  the  public  which  shall  ren- 
der violation  impossible. As  remarked  by  the  court  in  Diinois: 
"The  law  imposes  upon  the  licensed  seller  the  duty  to  see  that  the 
party  to  whom  he  sells  is  authorized  to  buy,  and  if  he  makes  a  sale 
without  this  knowledge,  he  does  it  at  his  peril.  •  •  .  It  is  no 
answer  to  this  view  to  say  that  the  licensee  may  sometimes  be 
imposed  upon  and  made  to  suffer  the  penalties  of  the  law  when  he 
had  no  intention  to  violate  its  provisions.  This  is  a  risk  incident  to 
the  business  he  has  undertaken  to  conduct,  and  as  he  receives  the 
gains  connected  therewith,  he  must  assume  also  with  it  all  the  haz« 
ards.''^^    In  respect  to  the  argument  that  if  the  accused  did  not 


loe  State  v.  Kinkead.  57  Conn.  178,  17 
Atl.  Hep.  855;  Comm.  v.  Uhrig.  188 
Mass.  492;  Comm.  y.  Barnes.  Id.  511;  Jn 
re  Carlson.  127  Pa.  St.  880.  18  Atl.  Rep. 
8;  Redmond  v.  State.  86  Ark.  58.  38  Am. 
Rep.  24;  Crampton  v.  Stale.  87  Ark.  108; 
Pounders  v.  State.  Id.  899;  State 
Cain.  9  W.  Va.  559;  State  v.  Gilmore, 
Id.  641;  Ulrich  v.  Comm..  6  Bush,  400; 
McCulcheon  v.  People,  69  111.  601; 
Farmer  v.  People,  77  111.  822;  Flynn  v. 
Calesburg.  12  111.  App.  200;  Jamison  v. 
Burton,  48  Iowa,  282;  State  Thomp- 


son, 74  Iowa.  119,  87  N.  W.  Rap.  104; 
SUte  y.  Bruder.  85  Mo.  App.  475;  State 
T.  Hartfiel,  24  Wis.  60;  State  Chastain, 
19  Oreg.  176.  28  Pac.  Rep.  968;  1  Whar- 
ton. Grim.  Law.  §  88;  8  Greenl.  £y. 
8  31. 

State  flartflel,  24  Wis.  61. 
107  The  reader  will  find  numerous  in- 
stances of  such  statutes  referred  to,  with 
citation  of  authorities,  in  the  case  of 
People  Roby.  52  Mich.  577,  18  N.  W. 
Rep.  865,  50  Am.  Rep.  270. 

McCutcheon  t.  People.  69  111.  601. 
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{  419  %iM  m  immmmim  mfmm. 

Jaiom  fha  persoa  wm  a  iniBor»  ho  eonld  not  Ime  tnteoAttd  m 
attpeanie  tmxd.  oi  Ccmueetieat  dbieme:  ^Thh 

cioog/biit  it  is  hardly  soand.  We  have  do  oecasioii  io  imptite  toibd 
legisl&tore  an  intention  to  make  an  aot  a  diime  irrespective  of  tb« 
intent ;  for  it  is  competent  for  ti^MffifyAwm  to  aupplj  the  inleiit 

i(  A  liaeiMi  ipMon  allows  om       HUf  Ot  mar  Ml  li»  a  minor 
loiter  on  his  premises,  without  using  means  to  aaoertain  the  fact,  bt 
Bball  be  guilty  of  the  ofien&e^  it  the  person  provea  to  be  a  minor. 
Blrt  in  i^kwiMp  it  fa  tail  fiat  tba  litet  that  ihfeitdaiil 
believed  thai  a  taiiior  to  whom  be  sold  liquor  was  til  tnVL  ag^ ,  will 
Mtigate  the  fnmhmflnt,  tbongb  it  «iU  not  ioatlfjr  or 

§  419.    Consent  of  Parent  or  Ouardian. 


3 


If  tbe  statute  simply  pro lii bits  the  sale  of  liquor  to  any  minor* 
without  more,  the  criminality  of  sach  a  sale  is  not  condoned  or 
hy  the  acqnideotaoa  or  antharioatioii  of  ftioaa  haiiiig  Iba 
trol  over  the  minor.  In  anch  a  easOt  it  ib  no  defeat  to 
ment  that  the  minor's  father  or  guardian  authorized  the  sale  of 
nor  to  bim,"^  or  that  the  father  was  in  the  habit  of  sending  his  son 
to  defendant's  place  after  liquor,"^  or  that  the  father  bad  consented 
that  the  minor  should  drink  lager  beer."'  But  in  some  of  the  states, 
the  law  makes  the  sale  of  liquor  to  a  minor  a  misdemeanor  only  when 
it  was  made  "without  the  written  consent  of  the  parent  or  guardian" 
of  such  minor.  Under  such  a  provision,  the  party  cannot  justify  the 
act  of  selling  to  the  minor  by  establishing  that  be  did  it  by  order  of 
the  parent,  unless  be  shows  that  the  order  was  in  writing."^  The 
oral  consent  of  the  father  is  not  sufScient,  though  the  father  was 
present  when  the  sale  was  made,  or  though  the  oral  consent  was  aft- 
erwards reduced  to  writing."^   The  theory  of  these  decisions  is  that. 


State  V.  Kinkead,  57  Conn.  178,  17 
Atl.  Rep.  a55. 

"oCrampton  v.  State.  37  Ark.  108; 
Pounders  v.  State.  Id.  800. 

">  State  V.  Lawrence,  97  N.  Car.  492, 
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2  S.  £.  Rep.  867;  Stote  Clottu,  88Ind. 
409. 

ii^Boatright     State.  77  Qa.  717. 
"8  Adler     State,  65  Ala.  16. 

State  V.  Coenan,  48  Iowa,  607. 
^  State  V.  Bruder,  86  Mo.  App.  475; 
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the  offense  being  against  the  state,  '*the  father  has  no  power  to  con« 
done  ity  and  cannot  deprive  the  sale  of  its  criminal  character  except 
by  following  the  statute;  that  is,  by  giving  his  consent  in  writing 
prior  to  the  sale.  The  legislative  intent  in  requiring  this  prerequisite 
was  doubtless  to  insure  deliberation  on  the  part  of  the  parent,  nnin« 
fluenced  by  the  desire  to  shield  or  fear  to  punish  the  guilty  seller,  as 
well  as  to  secure  such  evidence  of  the  fact  of  consent  as  to  end  dis- 
pute upon  that  subject.""*  A  statute  so  framed  is  violated  by  the 
delivery  of  liquor  to  a  minor,  asking  for  it  in  behalf  of  one  to 
whom  it  might  lawfully  have  been  sold."^  Whether  the  wriUao 
authority  may  be  general,  and  intended  toMfflrsIl  future  sales  until 
withdrawn,  or  wlietiier  it  must  be  specific  for  each  occasion,  is  a 
question  as  yet  unsettled.  In  Arkansas,  it  is  held  that  a  writing 
expressed  as  follows:  "Please  let  my  son  John  have  anything  in 
reason,  or  a  drink  when  he  wants  it,"  signed  and  delivered  to  the 
seller  by  the  father,  is  a  continuing  authority  to  sell  to  the  minor, 
and,  until  revoked,  a  complete  defense  to  an  indictment  for  selling 
liquor  to  such  minor  in  ordinary  retail  quantities."*  But  in  Geor- 
gia, it  is  held  that  the  written  authority  from  the  parent  or  guardian 
must  be  special  for  each  occasion.  A  general  permit  or  license  for 
the  minor  to  drink  liquor  in  a  specified  bar-room,  without  limitation 
as  to  time  or  quantity,  is  void."*  It  is  no  defense  to  a  prosecution 
for  the  sale  of  liquor  to  a  minor,  without  first  obtaining  written 
authority  from  his  parent  or  guardian,  that  the  parents  were  both 
dead  and  he  had  no  guardian.^ 


Blahut  V.  State.  (Ark.)  16  8.  W.  Kep. 
582;  Hill  V.  Bute,  87  Ark.  SW. 

"•Blahut  State.  (Ark.)  16  a  W. 
Rep.  582. 

"7  stale  Fairfield.  87  Me.  517.  Bat 
where  a  liquor-dealer  sells  whisky  to  a 
boy.  on  his  representation  that  it  if 
needed  for  his  sick  mother's  immedi- 
ate use.  and  that  his  father  had  sent 
him  for  it  in  a  hurry  without  giving 
him  a  written  order,  it  if  held  that  this, 


though  within  the  letter,  is  not  within 
the  spirit,  of  the  statute,  and  hence  a 
conyiction  on  such  a  state  of  facts  must 
be  set  aside.  Waldstien  t.  State,  (Tex. 
App.)  14  a  W.  Rap.  894. 

u^Matcowitz  Stote,  49  Ark.  170,  4 
&  W.  Rep.  656. 

i»  GiU  y.  State,  (Ga.)  18  a  S.  Rap.  86. 

»>  Blair  t.  Stote,  81  Ga.  628,  7  &  £. 
Rep.  855. 
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\  420.  Sale  to  Minor  as  Agent  or  Mnmimrigw  fbor  an 

Adult. 

When  a  minor  parcbases  liquor,  not  for  his  own  oonramption,  bat 
tor  the  use  of  another  person,  as  whose  agent  or  moBsenger  be  is  act- 
ing, and  to  whom  the  sale  might  lawfully  be  made,  the  goili  or 
innocence  of  the  seller  will  depend  upon  the  discloBore  to  the  seller 
of  the  fact  of  agency,  because,  so  far  as  concerns  the  seller,  that  will 
determine  the  person  who  is  to  fill  the  character  of  purchaser.  If 
the  minor  informs  the  liquor-dealer  that  the  liquor  porobased  is  for 
the  use  of  another  person,  who  has  sent  him  to  bay  it*  and  with 
whose  money  he  pays  for  it,  such  being  in  truth  the  case;  or  if  the 
dealer  knows,  from  other  sources  of  information,  that  the  real  par- 
chaser  is  an  adult  and  the  minor  isonl^  his  messenger;  then  the  sale 
takes  place  between  the  dealer  and  the  adult,  the  minor  is  not  con- 
cerned in  it  except  as  the  conduit  by  which  the  money  is  conveyed  to  tbe 
one  and  the  liquor  to  the  other,  and  consequently  the  dealer  cannot 
be  convicted  of  selling  to  the  minor.^  ''To  *  sell '  liqoor  to  a  minor 
is  what  is  forbidden  by  the  statute.  Merely  to  deliver  liqaor  to  a 
minor,  with  notice  that  it  is  to  be  carried  to  an  adult,  is  not  a  sale, 
within  the  meaning  of  the  statute.  We  cannot  extend  the  terms  of 
a  criminal  statute  beyond  its  clear  legal  meaning.  We  cannot  con- 
strue the  word  <  sell '  in  the  statute  to  mean  something  different  from 
its  ordinary  legal  import.  Undoubtedly,  a  minor  may  be  an  agent 
or  lawfully  go  on  errands  for  an  adult,  and  a  person  may  bay  thzoogh 
an  agent,  and  in  such  case,  there  being  no  question  of  tbe  fact  of 
agency,  although  the  dealing  is  with  the  agent,  and  the  delivery  is 
to  him,  in  legal  effect,  the  sale  is  to  the  principal.  The  law  is,  that 
where  a  person  contracts  as  agent,  or  he  is  known  to  be  soch,  the 

Comm.  V.  Lattinville,  120  Mass.  571;  Randall     Stote,  14  Ohio  81.485. 

885;  O'Connell  v.  O'Leary.  145  Mass.  But  in  a  prosecution  for  tbe  sale  of  liq- 

811,14  N.  E.  Rep.  143;  State  v.  Mc-  uor  to  a  boy  eleven  years  old,  the  boy'i 

Mahon.  58  Conn.  407,  5  Atl.  Rep.       55  statement  that  the  liquor  was  for  hit 

Am.  Rep.  140;  State  v.  Walker,  103  N.  sick  mother,  and  defendant's  belief 

Car.  418. 0  S.  E.  Rep.  58^;  Monaghan  v.  therein,  constitute  no  defense.  Holmes 

Slate.  66  Miss.  513,  6  South.  Rep.  241;  v.  State,  88  Ind.  145. 
Wallace  v.  State,  (Ark.)  16  S.  W.  Rep. 
(492) 
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contract  is  with  the  principal,  and  not  with  the  agent;  bat  where 
the  agent  deals  in  his  own  name,  and  the  principal  is  not  disclosed  or 
known,  the  contract  is  with  the  agent,  and  he  is  liable." Hence, 
for  example,  the  seller  should  be  allowed  to  show  that  the  liqnor  was 
drawn  and  delivered  to  the  minor  in  pursuance  of  an  agreement 
between  his  parent  and  the  defendant,  on  the  previous  day,  for  its 
purchase  and  subsequent  delivery  to  the  minor.^ 

But  on  the  other  hand,  as  between  a  seller  and  an  agent,  who  deals 
with  him  without  disclosing  the  fact  that  he  acts  as  agent,  the  latter, 
as  well  as  the  principal,  may  be  regarded  as  the  purchaser.  A  liq- 
uor-seller who  contracts  with  a  minor  may  therefore  be  convicted 
of  selling  liquor  to  a  minor,  notwithstanding  the  fact  may  subse- 
quently be  disclosed  that  the  minor  acted  as  agent  for  an  adult.  In 
other  words,  if  the  seller  has  no  notice  or  knowledge,  either  from  the 
statements  of  the  minor,  from  a  previous  course  of  dealing,  or  from 
other  sources,  that  the  minor  is  making  the  purchase  for  any  one  but 
himself,  so  that,  for  all  the  seller  knows  to  the  contrary,  he  is  selling 
liquor  to  a  minor  for  the  latter's  own  use,  he  is  guilty  of  the  stat* 
utory  offense,  although,  in  point  of  fact,  the  minor  was  acting  as 
agent  or  messenger  for  another.'^ 

In  some  of  the  states,  the  statutes  are  so  framed  as  to  render  unlaw- 
ful the  delivery  of  liquor  to  a  minor,  even  when  be  acts  merely  in  the 
behalf  of  a  disclosed  principal.  Thus,  in  Massachusetts,  under  a 
law  which  provides  that  ''no  sale  or  delivery  of  liquor  shall  be  made 
on  the  premises  described  in  the  license  .  .  •  to  a  minor,  either 
for  his  own  use,  the  use  of  his  parent,  or  of  any  other  person,"  it  is 
held  that  a  complaint,  alleging  a  sale  to  a  minor,  may  be  sustained 
by  evidence  of  a  sale  to  a  minor  for  the  use  of  an  adult,  although  the 
fact  of  its  being  for  such  adult's  use  was  disclosed  at  the  time  of  the 
sale,  and  the  minor  was  merely  a  messenger  sent  for  the  liquor.'^ 

If  the  person  for  whose  use  the  liquor  was  procured  was  a  person 

>«MoDaghan  v.  State,  66  Miss.  618,  6  People.  17  Hun,  591;  Ritcber  State, 

South.  Hep.  241.  68  Miss.  804. 

^Randall  V.  State,  14  Ohio  St  485.  i»Comm.      O'Leary,  148  Mass.  05, 

>2<8iceluff  V.  State.  52  Ark.  56,  11  a  8  N.  E.  Rep.  887.    See.  also.  People 

W.  Hep.  m.  Comm.       Fowler,  145  Garrett,  68  Mich.  487,  86  N.  W.  Rep. 

Mass.  398.  14  K.  £.  Rep.  457;  Ross  t.  284. 
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not  authorized  to  ba;p--^s  where  oae  minor  Bends  aaotlier  to  g^t 
me  f(»r  bfiov-^  ^  evMiHl  iM  Ih*  idl«r  im  wmniittod  mxi  eSmm, 
homwt  tli0  trftniAotba  im  mg^ei.  But  wbetbw  tlw  nil 
most  be  consnler^d  rb  made  to  one  or  other  of  the  minorsp  taoit  bt 
determined  in  aecordauca  with  the  rules  alraad;  staled,  and  this  will 
maite  an  important  diffstaaot  in  the  indie^aifint.  But  beoaoM  a  Mb 
0{  liqiiiifi  made  m  attstapted  to  be  made  to  m  pwni  ihroog^  llit 
agency  of  a  minor  obild,  is  ilh^n.]  becatme  the  leHer  naa  OOi  HiHWlili 
it  does  not  tberelore  beoome  a  sale  to  the  mi3Kir»^ 

Where  a  minor  and  au  adult  go  together  to  a  liqitor.eakMiii|,aDl 
tbe  adoll  ^Uwtor  Uqtm^  anS  it  m  famUlid  b^llk^  uid  tioth  dbfak, 
and  the  adult  pays  for  the  whole,  the  sale  it  to  the  adult,  and  lb 
dealer  cannot  be  indicted  for  Belling  to  a  minor.  Neither,  in  ineh 
a  case,  according  to  some  of  the  authoritieSi  ean  the  seller  be  ehanpd 
with  giving  awa;"  liqa<^  til  ^  loifii^'^  But  tiiifl  laat  propotiliflo 
tetaispnted.  b-MiaM'ltdM^        if  ftaM^tt  Mm 

who  famishes  liquor  to  a  minor,  at  the  instance  of  a  thin!  per-Qn 
who  pajfl  for  the  liquor  and  gives  it  to  the  minor,  is  guUtj  of  iht 
statutory  offense  ol  **ffmig"  liq^nor  to  a  minor.™  It  ii  fne^  my 
mm4i0llk^^  am  &0  ti/M  fmm  was  primaf%  tJia  dmiir*  bal 
the  Uquor-seller  acted  in  concert  wi^  Mm  and  participated  in  tlii 
tranBaetion,  by  furnishing  the  liquor  at  the  third  person^a  direction, 
laid  "all  persons  who  participate  in  an  act  or  transaotton  whi&h  mm 
fitisdiisieasiaf  iM  i^ibt  guilty.**  SUt  liowam  ttia  waa  may  lit  {a 
regard  to  a  sale  or  gift,  if  the  statute  prohibits  the  fuFnishing  of  liq- 
uor to  minors,  it  is  clear  that  a  snloon-keeper  who,  without  prot^ 
allows  an  adult  to  buy  intoxicating  liquor  and  give  it  to  a  minot  to 
iidt  ift  lift  iiito^     gtiity  itf  ft  Tiola^  ^      alitob*^  Ae> 

i^D  GoDiiell  T.  O'Learj,  145  Masi.  B.  Bep.        Page  v.  State,  S4  Ala. 

UU  14         Hep.  143.  4  Bonth.  Rep.  007. 

^  Ward  y.  Stnte,  45  Ark.  SQl;  6l#gel  ^^Peoplt  v.  Neumfl&n,  (Uk^)  m  IL 

r«  People,  m  111.  W.  Hep.  2G0;  £ULe  v.          Qf.  Cte.)ll 

^Ksm    fitile^  7i  ladL  iMl  &  £.  Bs^  W?;. State Hoasoa. SOfete 

»rm*^w<mmti9^i.m»is.  m.m  ni  at  mm  fast  aiieAiiww 
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cording  to  the  sapreme  court  of  Michigan,  '*A  narrow  and  technical 
definition  of  the  word  <  giving '  might  restrict  its  meaning  to  the 
handing  of  the  liquor  to  him  direct  by  the  person  giving  it,  as  seems 
to  be  held  by  the  sapreme  court  of  Illinois ;  but  it  is  not  necessary 
that  a  person  should  hand  the  liquor  to  a  minor  in  order  to  furnish 
it.  If  the  liquor,  belonging  to  the  person,  and  under  his  control,  is, 
by  his  consent  or  connivance,  permitted  to  be  taken  and  drank  by 
the  minor,  whether  it  is  passed  to  him  direct  or  through  the  hands 
of  another,  is  immaterial;  the  liquor  in  either  case  is  furnished  to 
such  minor,  within  the  meaning  of  our  statute."^''  It  is  further 
to  be  observed  that,  irrespective  of  the  liability  of  the  seller,  in  a 
case  such  as  we  have  supposed,  there  may  be  a  criminal  responsi- 
bility on  the  part  of  the  person  who  "treats"  the  minor,  if  the  stat- 
ute prohibits  either  the  "giving"  or  "furnishing"  to  persons  under 
age.  8ach  a  law  does  not  apply  to  liquor-dealers  alone^  but  also  to 
one  who  buys  liquor  and  furnishes  it  to  the  minor.^" 

§  422.   Purchase  by  Adult  as  Agent  of  Minor. 

If  a  minor  procures  an  adult  to  go  to  a  saloon  and  porohase  liquor 
for  him,  with  his  money  which  he  gives  him  for  that  purpose,  and  the 
minor  is  not  present  at  the  purchase,  and  the  adult  does  not  disclose 
his  agency,  and  the  seller  does  not  know,  and  has  no  reason  to  sus- 


said:  "^The  rule  at  common  law  is  that, 
in  offenseB  less  than  felony,  all  who  aid, 
advise,  or  procure  the  commission  of  an 
offense,  though  absent  at  the  time  of 
its  commission,  are  principals;  bat  in 
all  classes  of  offenses,  those  who  are 
present  at  their  commission,  giving  aid 
and  assistance,  are  alike  principals. 
This  principle  is  applicable  here.  The 
gist  of  the  offense  consisted  in  furnish- 
ing the  liquor  to  Johnston,  [the  minor,] 
to  be  drunk  by  him.  knowing  him  to  be 
a  minor.  The  defendant  was  the  only 
one  present  who  had  liquor  to  furniih, 
and  he  supplied  it  with  the  understand- 
ing that  one  glass  of  it  was  to  be  drunk 
by  Johnston.  The  liquor  passed  di- 
rectly from  the  defendant  to  Jobnitoa. 


True,  it  was  lapplied  by  defendant  at 
the  initance  of  McCoy,  who  was  to  pay 
for  it;  but  the  nnlawfulneu  of  the  act 
is  not  affected  by  that  fact.  Whether 
it  was  to  be  paid  for  or  not,  was.  under 
the  statute,  immaterial.  If  the  liquor 
was  supplied  by  the  defendant  to  Johns- 
ton, to  be  drunk  by  him,  knowing  him 
to  be  a  minor,  the  offense  was  com- 
plete; and  it  would  be  no  defense  that 
the  defendant  acted  at  the  instance  or 
under  the  employment  of  another. " 

^"People  V.  Neumann,  (Mich.) 48  N. 
W.  Rep.  m 

^Comm.  V.  Davii,  13  Bosh,  840;  Par- 
kinson T.  Bute,  14  Md.  184, 74  Am.  Dec. 
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peot,  that  the  adalt  is  acting  as  agent  for  a  minor^  he  eannol 
convicted  of  making  a  Bale  to  the  minor."*  Bat  if  the  seller  knc 
the  facts,  he  is  guilty.  For  in  that  case,  the  minor  stands  disoloi 
as  the  principal  in  the  transaction,  and  the  sale  is  regarded,  on  Ian 
iar  principles,  as  made  to  him,  though  through  the  interventtoii  of 
agent.  Thus,  where,  at  the  snggestion  of  the  seller,  a  by-standei 
induced  by  a  minor  to  purchase  liquor  for  him,  and  with  his  mon< 
the  effect  is  the  same  as  if  the  sale  had  been  made  direotly  to  1 
minor.^^  But  the  person,  who  at  a  minor's  request  and  with 
money,  purchases  liquor  and  delivers  it  to  him,  is  not  gniltjrof  selli 
liquor  to  a  minor.^ 

§  423.   Sale  of  Uquor  to  IntozlGated  Penon. 

Where  the  statute,  as  is  commonly  the  case,  provides  that  it  sfa 
be  unlawful  for  "any  person"  to  sell  or  furnish  liquor  to  a  man  in  a  sti 
of  intoxication,  the  prohibition  is  not  understood  as  confined  to  licenc 
dealers,  but  the  statutory  offense  may  be  committed  by  any  person 
If  a  third  person  pays  for  the  liquor  which  the  intoxicated  pen 
drinks,  it  is  true  there  is  no  sale  as  between  the  dealer  and  the  drank 
man,  but  the  seller  may  still  be  guilty  of  the  offense  of  ^disposing  i 
liquor  to  the  intoxicated  person,  under  a  statute  using  that  ezpn 
sion.^''  And  where  liquor  is  bought  for  the  use  of  a  drunken  man 
an  agent  authorized  by  him,  the  fact  of  the  agency  being  known 
the  seller,  the  sale  may  be  considered  as  made  directly  to  the  pri 
cipal.'^  It  is  held  that  the  word  "intoxicated, "as  used  in  these sti 
utes,  is  to  be  taken  in  its  common  and  ordinary  signification,  and 
means  intoxicated  by  the  use  of  alcoholic  liquors.'*  And  it  is  ml 
that  a  person  is  drunk,  in  a  legal  sense,  when  he  is  so  far  under  1 

iWGillan  v.  State.  47  Ark.  555. 2  8.  W.       m«  Altenburg  v.  Comm.,  136  Pil 

Rep.  185.    Compare  State  v.  Scoggins.  602,  17  Atl.  Rep.  799. 
107  N.  Car.  859.  12  8.  E.  Rep.  59.  Stale  v.  Hubbard,  CO  Iowa.  408. 

Liles  V.  State,  88  Ala.  139.  7  South.  N.  W.  Rep.  287. 
Rep.  196.  i38Schulher  v.  State,  (Miss.)  8  Bon 

i»Cox     State.  (Miss.)  8  South.  Rep.  Rep.  82a 
878;  Johnson      State,  63  Miss.  280;       ^^State  v.  Eelley,  47  Vt.  891 
Young     State.  58  Ala.  358;  Bryant  v. 
State,  82  Ala.  51.  2  South.  Rep.  670. 
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influence  of  intoxicating  liquor  that  bis  passions  are  visibly  excited  or 
bis  judgment  impaired.'^  Or  "wbenever  a  man  is  under  the  influ- 
ence of  liquor  so  as  not  to  be  entirely  at  bimself,  be  is  intoxicated, 
tbougb  be  can  walk  straigbt,  tbougb  be  can  attend  to  bis  business, 
and  may  not  give  any  outward  and  visible  signs  to  tbe  casual  observer 
tbat  be  is  drunk.''  Inasmucb,  bowever,  as  tbe  symptoms  of  intox- 
ication are  most  commonly  of  an  obvious  or  easily  discoverable  sort, 
and  by  no  means  unfamiliar  to  ordinary  observers,  tbe  seller  of  liquors 
can  seldom  be  at  a  loss  to  determine  tbe  condition  of  a  purcbaser. 
And  if  bis  knowledge  of  tbe  inebriety  of  the  purchaser  were  an  essen- 
tial element  of  tbe  offense,  it  might  be  established  by  proof  of  tbe 
same  facts  which  enable  tbe  witnesses  to  speak  as  to  tbe  drunken  con- 
dition of  the  latter.  But  the  authorities  bold  tbat  the  question  of  the 
seller's  knowledge  is  not  material.  It  is  no  defense  to  say  tbat  be  did 
not  know  tbat  the  purchaser  was  intoxicated.  If  that  was  the  case, 
it  does  not  relieve  him  from  liability.^^ 

§  424.   Sales  to  Habitual  Drunkards. 

Tbe  statutes  regulating  tbe  sale  of  liquor  commonly  provide  that 
it  shall  be  a  punishable  offense  to  sell  liquor  to  an  "habitual  drunk- 
ard" or  to  a  ''person  of  known  intemperate  habits."  A  provision  of 
this  character  is  not  confined  to  licensed  retailers,  but  may  be 
violated  as  well  by  an  unlicensed  dealer.*^  Tbe  only  difference  is 
tbat,  in  the  latter  case,  the  seller  would  commit  two  offenses  in  tbe 
same  act.  And  a  bar-keeper  who  sells  liquor  to  a  third  person,  with 
knowledge  that  a  person  of  intemperate  habits  is  to  join  in  the 
drinking  of  it,  and  permits  such  intemperate  person  to  drink  the 
liquor  in  bis  presence,  is  guilty  of  the  statutory  offense.*^  But  a 
person  who  merely  acts  as  the  agent  of  the  drunkard,  in  going 
to  the  saloon  and  procuring  liquor  for  him  with  his  money,  does  not 
commit  the  offense.'^    No  other  Intent  is  necessary  to  support  a  con- 

i«o  State  y.  Pierce.  65  Iowa.  85.  21  N.  Comm.  y.  Juliai.  148  Mats,  m,  8  N.  £. 

W.  Rep.  105.  See.  also.  Comm.  v.  Rep.  898;  Wbitton  y.  State.  87  Miss.  870. 
Trimble.  150  Mass.  80,  22  N.  E.  Rep.  489.       i« Fitzenrider  y.  State.  80  Ind.  288. 

"»Elklii  V.  Buschner,  (Pa.  Sup.)  IS       i««  Walton  y.  State,  62  Ala.  107. 
Atl.  Hep.  102.  i«Toang  T.  Stote.  58  Ala.  858. 

i«>  Church  V.  Uigham.  44  Iowa,  489; 
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viction  than  that  which  the  act  of  yoluntarilj  deliyering  thelifDOf  to 
a  person  of  known  intemperate  habita  o{  itself  importe.    Wbw  tim 
Ml  i»  tolnntafflf  done,  l&e  law  u  bnktii.**         im  it : 
complete  tbe  oSenBa,  that  the  person  shonld  be  intoxicftted  at 
Mm©  the  liquor  is  furnished.'*^    And  it  is  unlawful  for 
Jieeper  to  sell  apirituoua  liguora  to  a  person  whom  he  knows  to  bill 
ttoft  hlAiii  i»f  gfftSng  itiiotimtod*  even  tfaaag^      ttetoiMot  m  wll 
%  the  putehaeer  that  a  physician  has  ordered  snelt  l^nor  for  i 
adtt  in  his  family In  some  of  tlie  states  it  it  mmAm  an  offenBO  to 
iell  Uqwc  to  an  habitnal  drunkard  only  after  mMm  id  Ibe 
hahtti,  in  irritiii&  has  hmn  gifeo  to  tto  l}Qtiof'4di|Ier.    Whip*  I 
statoto  is  so  framed  as  to  leqaifs  siioh  notioa  to  ba  gina  hf  \ 

of  the  township,"  it  is  held  that  an  averment  that  the  notici:  m 
by  the  wife  of  a  citizen  of  the  township  is  not  suffieieiit»  i 
sl  h  ftlto  averred  that  she  was  a  eittsen  of  ibft  toimabijp.^ 


«-9tol 
«d  at  M 

m  satoo^ 
1  tobiia 

forsHt 
iffenBo  to  1 
perM|J 


1 Wiiftt  O0ii0ttliitoi  imms^^  BWbili. 
i  itddbksl^il  k  Mid,  ii  wt  irhiNii  fi^Mi  «el4taik«--iiii 

VhoBd  ebriety  has  beoome  habitnak  I'be  terms  "dnmfcwd«' 
moo  dninkarcl,"  and  'iiabitiial  drunkard"  all  mean  the  same  thsn.^" 
An  habitual  drunkard  is  one  who  is  in  the  habit  of  becoming  intoxi- 
cated, or  one  who  commonly  or  frequently  is  drunk;  not  that  he  if 
constantly  or  universally  drunk.''^^  While  "intemperate  habits,* 
within  the  meaning  of  the  statute,  cannot  be  predicated  of  a  person 
who  occasionally  drinks  to  excess,  neither  is  it  necessary  to  show 
that  he  is  drunk  every  day.  If  sobriety  is  the  rule,  and  occasional 
intoxication  the  exception,  he  is  not  within  the  statute.  And  on  the 
other  hand,  if  the  habit  is  to  drink  to  intoxication  when  ooeasicn 
offers,  and  sobriety  or  abstinence  is  the  exception, — as  when  one  is 
accustomed  to  remain  sober  while  at  home,  but  generally  drinks  to 

i<«Hill  V.  Stale,  62  Ala.  168.  wi  state  v.  Pratt,  84  Vt  883;  Comm. 

"7  Fountain  v.  Draper,  49  Ind.  441.  v.  McNamee,  112  Mass.  286:  Ludwickr 

»«McDonaldv.  Casey.  (Mich.)  47  N.  Comm.,  18  Pa.  St.  173;    Ini,  Co. 

W.  Rep.  1104.  Foley.  105  U.  S.  850:  Northwestern  L 

»«Engle  V.  State.  97  Ind.  122.  Ins.  Co.  v.  Muskegon  Bank,  183  U.  & 

»«>Comm.  V.  Whitney,  5  Gray,  86.  501,  7  Sup.  Ct  Rep.  1221. 
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excess  when  in  company,  or  when  visiting  the  town  or  village, — ^the 
charge  of  intemperate  habits  is  sustained.^  As  a  general  rale,  the 
question  whether  or  not  a  man  is  an  habitual  drunkard,  or  a  person 
of  intemperate  habits,  is  a  question  of  fact  for  the  jury  to  determine 
from  the  evidence  in  each  particular  case.'"  Perhaps,  in  a  very 
clear  case,  the  court  mi^hi  be  warranted  in  ruling  positively  that  the 
person  was  or  was  l  .  within  the  statute.  But  the  court  is  not 
justified  in  setting  up  any  fixed  and  invariable  standard  to  govern  the 
determination  of  the  jury.  For  example,  it  is  error  to  instruct  the 
jury  that  **when  a  person  gets  intoxicated  from  three  to  five  times 
in  two  years,  then  in  law  he  is  a  person  who  is  in  the  habit  of  getting 
intoxicated."  So  when  a  witness  testifies  that  the  person  in  question 
used  liquors  to  excess  at  some  particular  time,  and  that  he  has  seen 
him  the  worse  for  liquor  a  number  of  times,  and  another  witness 
says  that  the  person  is  a  ''dissipated  man,"  this  evidence  has  a  legal 
tendency  to  show  that  the  person  is  an  habitual  drunkard  in  the 
sense  in  which  that  term  is  used  in  the  statute,  but  its  sufficiency  in 
amount  is  wholly  a  question  for  the  jury.^  Further,  it  is  held  that 
this  question  of  the  person's  habits  of  drunkenness  is  one  of  fact, 
directly  provable,  and  not  an  opinion  or  conclusion  from  other  facts.^ 
Where  the  criminality  of  the  sale  depends  upon  the  previous  giving 
of  notice  to  the  liquor-dealer,  there  is  no  error  in  charging  the  jury 
that,  in  order  to  convict  the  defendant,  it  is  necessary  that  it  should 
be  proved  that  the  person  was  in  the  habit  of  being  intoxicated  both 
at  the  time  the  notice  was  served  and  at  the  time  when  the  liquor 
was  furnished  to  him."' 

i^^sTatum  v.  State.  08  Ala.  147.  888;  affirmed,  194  IlL  481,  18  N.  S.  Rep. 

iMKamman       People.  24  111.  App.  661. 
888;  affirmed.  124  111.  481.  16  N.  E.  Rep.       » Stole  v.  Pratt,  84  V t  828. 
661;  Murphy  v.  People.  90  111.  59;  Har-       »•  Gallagher  v.  People,  89  El.  App. 
rison  y.  Ely.  120  111.  88,  11  N.  B.  Rap.    897.401;  affirmed.  130  Dl.  179, 11  K.  £. 
834.  Rep.  886. 

»«Eamman  v.  People,  84  lU.  App.  State  v.  Dolan,  188  Ind.  141,  28  K. 

S.  Rep.  76t 
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§  426.   Seller's  Knowledge  of  Purchaser's  Mabita. 

Under  the  statutes  proliibiting  the  nnhot  liquor  to  babitual  dmok* 
aidSj  it  ia  held,  in  many  of  the  st&te&i  that  it  is  not  neeesaaiy,  to 
eoiiflttiiito  tiieoffdiifldp  thtl  tlie  iittef  Bkndd  hsTe  koowledgaof  tfae 
er*i  habiis  of  intemper&iieep  and  that  ignorance  or  niidtofce  of  Imfk  m 
fbat  regard  is  no  tlefense  to  an  hidietment,'"  "The  law  is  well  tet* 
tied  in  this  state  and  elaewbere  that,  where  a  statute  conamanda  an 
aet  to  lie  i&M  or  omitted  wMeh,  in  the  abseaod  of  mmh  Btatnta. 
might  hara  been  done  or  oaiUted  withoaleulpabflify,  ignoraMt  of  lit 
bet  or  state  of  tbinge  contemplated  by  the  statute  will  not  excuse  its 
Tiolation/'^''^  In  Pennejlvania,  where  the  atatnte  probibtta  the  »ale 
of  liqnor  to  a  person  of  ''known  intemperate  habits^**  the  aapri^mu 
eoart  bolde  tbat  ihe  bibita  mtist  be  known  to  tbe  oQaiiiiiiii%»  bol  vol 
neoeBaaril;  to  tbe  seller;  tbat  is,  allhoogh  the  aeller  may  baTd  m 
personal  knnuled^e  that  bis  customer  is  a  drunkard,  Ifae  atatntot; 
offense  is  committed  iC  be  eelis  liouor  to  one  wbo  in  facl  la  ialiiB* 


aiBuraea  7.  Stnte,  19  Dona,  iilfi  If  it 
touT.  SUte,  m  Ala.  137;  StftlftT»y«fr, 

(W.  Va,)n  a  E.  Rep.  737;  Mapea 
People,  09  UK        Dndky  v.  Sa  tub  hie. 
4&  lown,         Suito  v.  Wjird,  75  low  fi, 
m.'My  N,  ^V.  7ir,;  Slate  V.  Jr^rk. 

23  Mltiti.  54:^1.  lu  tbiB  conaection,  what 
we  have  already  fluid  of  igaornact  or 
laiitaka  et  ta^t  w  &  daiaitia  m  proiacu^ 

(#iQ««  «eMiqiiM^^  Afjf^  ii  mm 
mmm  %  9m,  tw.  Va,)  ii  a  E 

Rep*  W?,  ctthig  State     Caf  a,  •  W-  Va* 

S.  P:.      p.  313;  Barnes Mm VCtas. 

^'^-^ri^diu.  V.  Zfik.  V'j^  Pa,  SL  015,  21 
Alt  Hep.  7.  hi  ihh  case  it  was  said  by 
Fax&cn,  C*  X:  ''If  ihe  inle  be  contrary 
to  law,  tbe  intent  la  immateriaL  We 
ate  of  opinion  IhalielHng  Hquor  to  per- 
mi  of  kaowa  Jatampaiata  babita 
(«00> 


Mim  wftbin  tlie  same  rule  ai  wfrW^i 
fa^mlnorB.  t.  f,,  Mm  ititi'iit  H  n**'.  un^*- 
rial  The  w<jr<Js  in  tby  sift  in  le.  frr- 
Si  oris  of  know'u  i  [i  tfini  [ural  hzilEts,  ar? 
de.^t  rit>iive  of  a  cliiss  to  wboisi  ibe  ^evi- 
er  ^rlh  nt  bifi  periJ.  It  WU Hfywl.  bflU^ 
ever,  tbat  such  a  rule  would  WQilE  la- 
juslice;  tbat  in  many  laatAttCiaa  wa*t 
InieaipBrAia  liablto  are  taowa  la  bat 

^  iSTma^f tfliqf ,  ar  a  alfhMaidb- 
pan,  wao      tiitii  irtmatia<l  bH  ifli 
Tlvlal  waDdavbtgi  tmraii^  Ida  iMa 
Tha  aniwer  to  thfa  la  that  a  taaa  wba 

conceiilii  bis  bnbitf;  dcios  not  rnrnt?  ttilll' 
in  tberliiss.  It  ii  only  whtMi  hii  fnieni' 
pern i] 01'  bus  V>ei  onie  v<tns pii  Mouii  u 
to  form  a  b^bit.  and  lUai  Uahit  ia  kanwn^ 
Dot  niert:'ly  to  bia  family,  or  to  a  olflst^ 
watchman,  but  to  his  frienda  aad  naifk- 
bora  and  the  community  ia  which  %t 
Uvai^  tbal  tiia  law  f iif  bids  and  pmmm 
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But  these  propositions  do  not  pass  undisputed.  In  some  jurisdic- 
tions the  rule  obtains  that  if  the  defendant  had  no  knowledge,  at  the 
time  of  the  sale,  that  the  purchaser  was  a  man  of  intemperate  habits, 
and  if  tiie  latter  was  a  stranger  to  the  defendant,  was  sober  at  the 
time,  and  had  not  the  appearance  of  a  person  addicted  to  intoxica- 
tion, the  defendant  is  entitled  to  an  acquittal.'"  But  if  the  defense  of 
ignorance  or  mistake  is  available  at  all,  it  is  an  affirmative  defense, 
which  must  be  set  up  by  the  accused.'**  On  a  similar  principle,  it 
is  held,  in  Ohio,  that  if  the  liquor  was  obtained  by  false  pretences  and 
imposition  on  the  seller,  so  that  he  had  no  intent  to  violate  the  law, 
he  cannot  be  convicted.'** 

As  to  the  means  of  proving  the  seller's  knowledge  of  the  habits  of 
the  purchaser,  it  is  held  that,  when  evidence  has  been  given  tending 
to  prove  that  the  purchaser  was  in  the  habit  of  becoming  intoxi- 
cated, and  that  be  resided  in  the  neighborhood  of  the  vendor,  it  is 
competent  to  give  bis  general  reputation  in  that  behalf  in  evidence, 
as  a  circumstance  tending  to  prove  the  vendor's  knowledge  of  such 
habit.'*^  And  the  defendant  may  show  that,  before  the  alleged  sale, 
he  inquired  of  several  of  the  purchaser's  acquaintances  whether  he 
was  in  the  habit  of  becoming  intoxicated,  and  what  information  he 
obtained ;  but  his  good  faith  and  due  care  in  ^eeking  and  obtaining 


the  sale  of  liquor  to  bim.  Every  man 
baa  a  reputation  for  sobriety,  or  for 
ioteniperance.  in  tbe  community  in 
wbich  be  resides.  Just  as  every  man  baa 
a  reputation  for  integrity  or  for  trutb. 
and  sucb  reputation  is  generally  known. 
None  know  better  tban  saloon-keepers 
tbemsclves  tbebabits  and  reputation  of 
tbeir  neigbbors.  as  to  drinking,  and 
wben  a  man  is  known  as  an  *  intempe- 
rate man '  in  bis  neigbborbood.  not 
known  to  every  one.  but  known  gen- 
erally, to  be  sucb,  tbe  person  wbo 
sells  bim  liquor  must  take  notice  of  that 
fact  at  his  peril.  Any  other  considera- 
tion of  tbe  act  would  destroy  it  for  all 
practical  purposes.  It  might  as  well 
be  repealed. " 
But  if  the  buyer,  although  known  in 


hit  own  commnnity  as  an  intemperate 
man.  made  the  particular  purchase  in  a 
locality  where  he  was  not  known, — say» 
in  another  county. — it  would  seem,  in 
such  a  case,  that  the  seller  should  be 
acquitted,  unless  be  had  actual  knowl- 
edge at  least  of  the  reputation  of  the 
purchaser.  See.  as  bearing  on  ihia 
point,  Elkin  v.  Buschner,  (Pa.  8up.)  Ift 
AtL  Rep.  100. 

Deveny  v.  Sute.  47  Ind.  908;  Will- 
iams      State.  48  Ind.  806;  Comm. 
McNeff.  145  Mass.  406.  14  N.  E.  Rep. 
616. 

»«*AIlijion  V.  State.  47  Ind.  140. 

>« Miller  v.  State.  5  Ohio  St.  275. 
Adams  v.  State.  2o  Ohio  St.  584. 
And  see  h»tate  v.  Wooley.  59  Vt.  857.  10 
Atl.  Hep.  84. 
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loh  information,  as  well  as  the  proper  effect  thereof  under  all  the 
roamstanoes,  must  be  left  to  the  jaiy.'" 

§  427.   Sale  of  Liquor  to  Indiana. 

By  the  laws  of  the  United  States  it  is  provided  that  every  person, 
Lcept  an  Indian  in  the  Indian  country,  who  shall  sell  spiritooiis 
juor  to  any  Indian  under  the  charge  of  any  Indian  superintendent 
:  agent,  shall  be  punishable  by  imprisonment  for  not  more  than 
vo  years  and  by  a  fine  not  exceeding  three  hundred  dollars.^  This 
gislation  is  constitutional,  being  based  upon  the  power  of  congress 
)  regulate  commerce  with  the  Indian  tribes.  And  this  power  extends 
»  the  regulation  of  commerce  with  such  tribes  and  with  the  indi- 
idual  members  thereof,  although  the  traffic,  and  the  Indian  with 
hom  it  is  carried  on,  are  wholly  within  the  territorial  limits  of  a 
;ate.^^^  And  although  the  particular  Indian  may  have  abandoned 
is  nomadic  life  and  tribal  relations,  and  adopted  the  habits  and 
lanners  of  civilized  people,  yet,  if  be  remains  under  the  charge  of  an 
idian  agent,  the  disposition  to  him  of  spirituous  liquors  is  a  violation 
f  the  statute.^^  And  it  is  not  necessary,  to  complete  the  offense, 
lat  the  sale  should  have  been  made  within  the  Indian  country,  if 
le  other  elements  are  present.^*  The  offense  created  by  this  stat- 
te  is  not  a  felony,  but  a  misdemeanor.^^^  In  addition  to  the  act  of 
ingress  referred  to,  there  are  statutes  enacted  in  some  of  the  states, 
rescribing  and  punishing  the  offense  of  selling  liquor  to  an  Indian 
r  half-breed.  Such  a  state  law,  it  is  held,  does  not  conflict  with  the 
igislation  of  congress  on  the  same  subject,  nor  does  it  amount  to  an 
iterference  with  the  power  of  congress  to  regulate  commerce  with 
le  Indian  tribes.    It  is  merely  an  exercise  of  the  police  power,  and 

»«Crabtree  v.  State,  80  Ohio  St.  382.  United  States     Holliday,  8  Wall 

estimony  as  to  whether  a  person  is  in  407. 

le  habit  of  getting  intoxicated  is  ad-  United  States      Osborn.  8  Fed. 

iissible  where  the  witnesses  speak  Rep.  58. 

'om  personal  observation.    Gallagher  ^^'^  United  States  v.  Burdick,  1  Dak. 

.  People.  120  111.  179, 11  N.  E.  Rep.  885.  142,  46  N.  W.  Rep.  571. 

i«Rev.  St.  U.  8.  §  2139.  i7o  Brugier  v.  United  SUtes.  1  Dak.  5, 

46  N.  W.  Rep.  502. 
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is  constitutional.^^^  The  result  is  that,  in  those  jarisdictions,  one  who 
sells  liqaor  to  an  Indian  may  be  punished  for  the  same  act  both 
under  the  law  of  the  state  and  under  the  law  of  the  United  States.^" 

§  428.   Sale  of  Liquor  on  Sunday. 

When  the  statute  prohibits  the  sale  of  intoxicating  liquors  on  Sun- 
day, a  person  who  is  prosecuted  for  a  violation  of  this  provision 
cannot  excuse  himself  from  liability  by  showing  that  he  is  duly 
licensed  for  the  sale  of  such  liquor.  His  license  gives  him  no  author- 
ity to  violate  the  law;  it  only  confers  a  privilege  which  must  be  exer- 
cised in  conformity  to  the  law.^^'  And  a  conviction  is  proper  under 
an  indictment  for  selling  liquor  without  a  license,  although  the  proof 
shows  that  the  sale  was  made  on  Sunday.  The  fact  that  the  law  makes 
special  provision  for  the  punishment  of  a  sale  on  Sunday  whether  the 
accused  has  a  license  or  not,  does  not  alter  the  general  provisions  of 
the  law  prohibiting  sales  without  license  so  as  to  render  it  inappli- 
cable to  sales  made  on  Sunday.^'^  And  where  the  grant  of  power,  in 
a  municipal  charter,  to  regulate  the  traffic  in  liquor,  is  expressly 
made  subject  to  a  condition  that  the  power  granted  shall  only  be 
exercised  subject  to  the  general  law  of  the  state  regulating  the  man- 
ner of  conducting  the  business  by  the  licensee,  a  statute  prohibiting 
the  sale  of  liquor  on  Sunday  is  operative  in  the  municipality,  and  a 
municipal  license  is  no  defense  to  a  prosecution  under  the  statute.'^ 
Where  the  law  makes  it  an  offense  for  '"any  tavern-keeper  or  other 
person'*  to  sell  liquor  on  that  day,  it  is  held  that  the  words  ''other 
person"  mean  a  person  engaged  in  the  business  of  selling  liquor.^^* 
And  in  Missouri,  it  is  required  to  be  shown  that  the  sale  was  made 


"1  Territory  Goyot,  9  Mont  46.  29 
Pac.  Rep.  184. 

Territory     Coleman,  1  Oreg.  191. 

>7s  Stale  V.  Ambs.  20  Mo.  214.  See 
Tbomasson  State,  15  Ind.  449:  Hingle 
V.  State.  24  Ind.  85;  State  Drischel. 
26  Ind.  154.  180;  Parker  Sute.  27 
Ind.  393;  Morris  State.  47  Ind.  508; 
Comm.  Oedikoh.  101  Pa.  St.  854; 
Si f red  Comm..  104  Pa.  St.  179.  In 
Missouri,  tbe  givlns^  away  of  intoxicat- 


ing liquor  on  Sunday  by  a  dramsbop- 
keeper  is  not  an  indictable  offente.  Tbe 
penalty  is  a  forfeiture  of  tbe  license. 
Sute     Burnett.  77  Mo.  570. 

"4  People  Krank.  110  N.  Y.  488.  18 
N.  E.  Rep.  242. 

Heinssen  State.  14  Colo.  228.  28 
Pac.  Rep.  996. 

>7«  Jensen  Sute.  60  Wit.  577,  19  N. 
W.  Rep.  874. 
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usual  occupation  of  tbe  week,^^  But  in  another  state,  i:odt?r  a  stat- 
ute pro?iding  that  "no  hoase^keeper  shall  null  au;  Btroag  liqiior 
Bmdaf  /  it  it  hold  ilmt  m  tatam«kMp^  ^  m  hmm^kmp&tb^  tbd  i 
^emplatioii  of  tlie  act^^  When  tbe  law  imbitiitfl  Sunday  by ' 
druggist  or  druggist's  clerk,"  escept  on  the  written  preaoriptioQ 
physician,  a  druggist  who  sells  liquor  on  Sunday  wit  boat  a  wntlitfl 
pi^eoription  ia  liable  to  prosecution,  aUhoogli  he  ia  himaelf  a  pbyii- 
ekiu^  And  when  ioeb  presoriplicm  ia  leqiitved  tci  jnatii;^  tli#  aakbtj 
licensed  denier  is  indietable  for  making  a  Sunday  oale  iiiQKMitj 
although  tbe  liquor  was  bought  for  and  used  by  a  sick  person,  and 
tbe  vendor  was  so  informed  at  the  time  of  tbe  aale.^^  Nor  ia  it  a 
ddianae  lo  a  pTOfleontioti  itnddt  tfaeae  itfttiltea  tbil  dftfeoawt  i 
a  Jew,  and  conscientioualy  believed  that  tbe  seventh  day  af  1 
should  be  observed  as  the  Sabbath.'**  In  general  it  ib  not  a  neeemnrf^ 
part  of  the  afifenae  of  eeUiog  liquor  on  Sunday  that  the  qimatitf  ioEd 
fllmold  lie  vitbin  the  atatolory  limit  lor  letaOiof  .  She  tmm  iM  1 
ally  so  framed  as  to  render  tbe  quantity  sold  immaterial, 
kinds  oi  liquor  forbidden  to  be  sold  on  that  day,  or  whether  any 
tietdair  variety  is  excepted  from  the  prohibition,  information  must  be 
ifingfclte  ^fi^  Btatate*  In  Hinnew}^  ttm  sample,  beer  ia  oot 
one  of  the  articles  permitted  to  be  publicly  sold  on  Sanday,^  thon^ 
this  may  not  be  the  case  in  all  of  the  states. 


Qr  ia  it  a  ^ 

^  leasary 
ty  ioEd  J 

ly  par-l 


§  429.   Sunday  Sales  to  Lodgers  or  QuestcL 

Whether  the  furnishing  of  liquor  by  an  inn-keeper  to  a  lodger  or 
guest  in  his  house,  on  Sunday,  as  part  of  the  accommodation  afforded 
by  the  house,  would  be  an  indictable  offense  if  not  expressly  excepted 
from  the  statute  prohibiting  liquor-selling  on  that  day,  ia  a  qoestion 
not  entirely  free  from  doubt.  In  New  York,  it  is  held  that  tbe  stat- 
ute does  not  prevent  hotel-keepers  and  inn-keepers  from  selling  liq- 

177  State  V.  Crabtree,  27  Mo.  283.  iMComm.  v.  Hyneman,  101  Mem.  SQL 

178  State  V.  FearsoD,  2  Md.  310.  "zschlicht  v.  State.  81  Ind.  34a. 

179  Tilford  v.  Stale,  109  Ind.  859,  ION.  vjitate  v.  Baden,  87  Minn.  212,  34 K. 
£.  Rep.  107.  W.  Rep.  24. 

Instate  V.  Wool,  86  N.  Car.  70a 
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uor  to  their  guests,  on  Sanday,  to  be  taken  with  their  mealsJ^  But 
a  contrary  doctrine  appears  to  obtain  in  Pennsylvania.^*  In  Massa- 
chusetts,  the  statute  allows  an  inn-keeper  to  furnish  liquor  on  Snn« 
day  to  "guests  who  have  resorted  to  his  house  for  food  or  lodging." 
And  hereunder  it  is  held  that  the  burden  is  on  the  defendant  to  show 
that  persons  to  whom  he  sold  liquor  on  Sunday  were  such  guests  of 
bis  inn.'*  Persons  who  resort  to  an  inn  on  Sunday  for  the  purpose 
of  procuring  and  drinking  liquor  are  not  guests,  within  the  meaning 
of  the  statute.'^  And  the  fact  that  an  inn-keeper  requires  persons 
who  apply  to  him  for  liquor  on  Sunday  to  eat  a  cold  lunch  before 
they  can  be  served,  does  not  make  such  persons  guests.'^ 


§  430.   Sale  of  Liquor  on  Election-Days. 

For  obvious  reasons  of  public  importance,  the  laws  of  the  several 
states  commonly  require  that  saloons  shall  be  kept  closed  on  election- 
days.  From  the  great  variety  of  elections  which  take  place  under  our 
systems,  however,  it  is  sometimes  difficult  to  determine  whether  the  day 
of  holding  a  given  election  comes  within  the  purview  of  the  statute. 
In  this  connection,  if  the  language  of  the  act  is  general,  prohibiting 
the  sale  of  liquor  on  the  day  of  "any  election,"  it  is  held  to  be  proper 
to  consider  the  terms  used  in  other  sections  of  the  same  statute ;  as, 
one  prohibiting  druggists  from  selling  liquor  on  the  ''day  of  any  state, 
county,  township,  primary,  or  municipal  election." An  election  by 
a  city,  under  a  statute  authorizing  cities  to  construct  water- works,  is 
held  to  be  a  "municipal  election,"  within  the  meaning  of  such  a  stat- 
ute.^^  But  in  Arkansas,  it  is  considered  that  the  day  of  the  election 
of  a  school  director  is  not  within  the  purview  of  the  act.^'^  On  the 
day  of  a  special  election,  in  a  certain  ward,  a  sale  of  liquor  in  the 
city,  though  outside  of  such  ward,  is  in  violation  of  a  law  prohibiting 
sales  "upon  the  day  of  any  election  in  the  township,  town,  or  city 

iM  fn  re  Breslln.  45  Hun.  210.  »Comiii.  v.  Hagan.  140  Mass.  289,  3 

^OmW  V.  Comm..  21  Pa.  St.  42«.  N.  E.  Rep.  207. 

i««Comm.  V.  Molter.  142  Mast.  588.  8  »8Ute  v.  Hlnch,  125  Ind.  207.  24  N. 

N.  E.  Hep.  \2S.  E.  Rep.  1062. 

Comm.     Moore.  146  Mast.  844, 18  instate     Eidd.  74  Ind.  654. 

N.  £.  Rep.  898.  m  gtoat     Suta,  48  Ark.  418. 
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bAB  determined  that  the  atatute,  probibitmg  tbe  ule  of  Uqmoat^m 
ihe  dajr  of  any  election/'  in  (eludes  tbo  day  of  a  prifnaru  eleetioo  bM 
by  &  ^Utii^al  party  to  select  candidatas.  This  ddeiaion  10  BupgsM 
by  ilia  fcUoirijig  XMSoniog:  ""Tha^  Mida  * ptimuy  elaatien* aot  n 
irdl  niidmtood  to  mean  tbe  aet  of  ebooaitig  easdiiatoa  by  fbateepe^t*^ 
m  politifial  parties  to  fill  tlievariotis  offices  as  tlie  word  'eleclT^n'il 
to  mean  tbe  iinal  choice  of  all  the  electora  of  tbe  peraons  to  fill  midk 
offifsefl i  io  ^t  tbe  worde  '  any  elaoiiGii '  ebarly  inelndie  {vrii&aty  «bi» 
1mm,  and  Mob  deotiotia  eome  vitbifi  tb*  letter  off  Hbm  atetela.  Ibl 
object  and  purpose  of  the  statute  waa  to  pie«MtiiMl&>n!^  from  bebsg 
influenced  by  the  ubq  of  intojiicating  liqnora^  and  to  pnt  it  beyond  tbe 
power  of  any  person  to  ieanfo  an  election  to  office  by  tba  use  oriaiik 
eooe  of  jBlosieatbAg  ligiio»i  and,  as  it  it  tbe  irat  atop  Io  mn 
to  an  office  by  all  tbe  eleotorB  to  be  cboaen  as  a  cau^li^late  of 
politiea!  party  at  the  primary  election  held  by  such  party,  it  is  maiii* 
festly  as  important  to  prohibit  the  Bale  of  intoxicating  liquor  on  Uii 
4iy  of  a  primaty  daetioci  aa  opmi  tbe  Smfdt  £ba  UmA  ntnglftii  tf 
tiiriiaia;  tberefore  primary  elections  manifestly  como  vRIk'  * 
the  Bpirit  a8  well  as  the  letter  of  the  law,"***  But  the  batter 
son  seems  to  be  with  tbe  judges  who  dissented  from  thia  opinioiL 
As  they  pointed  out,  tbe  omission  of  tbe  word  "primary**  in  tbe  stat- 
ute is  one  which  the  courts  cannot  supply,  and  in  tbe  abaenee  of 
that  word,  the  statute  refers  to  ordinary  elections,  that  ia,  electioiis 
held  under  the  law  and  for  the  choice  of  officers. 

In  Maryland,  under  a  statute  providing  that  "it  shall  not  be  law- 
ful •  for  any  person  ...  to  sell,  barter,  or  gipe  .  •  • 
any  spirituous  liquors  ...  on  the  day  of  any  election,"  tbe 
supreme  court  has  held  that  the  giving  of  liquor  in  one*8  own  booae 
on  the  day  of  an  election,  to  a  friend,  in  tbe  course  of  hoapitality,  ii 
a  violation  of  the  act,  and  subjects  the  party  ofifending  to  the  penalty 
prescribed.^^    But  it  is  scarcely  credible  that  the  legislature  could 

Qualter     State.  120  Ind.  92,  22  N.  dissenting.   See.  alto,  State  t.  Chriit- 

E.  Rep.  100.  man.  67  Ind.  828. 

Instate  V.  Hirsch.  125  Ind.  207.  24  »«Cearfo88     State.  43  Md.  40a 
N.  E.  Rep.  1062,  Elliott  and  Coffey.  JJ., 
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have  intended  so  outrageoas  an  invasion  of  private  right  as  this  con- 
struction of  the  statote  wcMild  involve.  It  is  to  be  apprehended  that 
the  learned  court,  in  this  decision,  baa  fazmabed  a  notable  illustra- 
tion of  the  maxim  qui  haret  in  litera  haret  in  cortice. 

Where  the  statute  requires  saloons  to  be  kept  closed  "during  the 
entire  day  of  any  election/*  the  phrase  quoted  means  the  natural  day 
of  twenty-four  hours,  commencing  and  terminating  at  midnight. 
And  it  is  not  to  be  understood  as  denoting  only  the  hours  during 
'  which  the  polls  are  open.^^  In  a  case  where,  after  the  polls  were 
closed,  a  licensed  retailer  opened  his  saloon  and  invited  by-standers 
in  to  drink,  it  was  held  that  he  was  guilty  of  keeping  **opeu"  a  saloon 
on  election-day,  and  the  fact  that  he  kept  other  commodities  for  sale 
in  the  same  house,  and  paid  a  tax  as  a  merchant,  was  immaterial. 
And  evidence  that  the  judges  of  election  allowed  a  liquor-saloon  to  be 
kept  open  is  not  admissible,  as  it  would  not  excuse  a  violation  of  the 
law."' 

§  431.   Sale  of  Liquor  on  Public  Holidays. 

The  statutes  quite  generally  prohibit  the  sale  of  liquor  on  "public** 
or  "legal  holidays."  If  the  particular  enactment  does  not  contain  an 
enumeration  of  these  days,  the  scope  of  the  term  must  be  determined 
by  a  reference  to  other  parts  of  the  statute-book.  Thus,  in  Michi- 
gan, a  general  law  provides  that,  besides  certain  named  days,  *'any 
day  appointed  or  recommended  by  the  governor  ...  or  the 
president  ...  as  a  day  of  fasting  and  prayer  or  thanksgiving'* 
shall  be  a  holiday.  The  governor,  by  proclamation,  specially  set 
apart  and  recommended  April  30,  1889,  known  as ''Centennial  Day,** 
to  be  a  day  of  general  thanksgiving.  The  liquor  law  required 
saloons  to  be  closed  on  "all  legal  holidays. **  It  was  held  that  a 
saloon  could  not  lawfully  be  opened  on  that  day.^  In  Massachu- 
setts, liquor  cannot  lawfully  be  sold  on  "Labor  Day,*'  except  by 
licensed  inn-keepers  to  bona  fide  guests  or  travelers  sojourning  at 

Haines  v.  State,  7  Tex.  App.  80;       ^  English  v.  State.  7  Tex.  App.  171. 
Lawrence       State.  Id.  192;  Janks  People    Ackermaii,  80  Mich.  588. 

State.  (Tex.  App.)  15  a  W.  Rep.  815.        45  N.  W.  Rep.  867. 

Haines     State.  7  Tex.  App.  80. 
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tbffr  iuwmJ^  Bol  whom  « Iftw  of  &m  ^Atm  mAm  ttia  fbmtt  of  Ii% 

R  bolidaj  ''for  all  purposes  of  preaenting''  biUa  aod  mtm  "lot  |^ 
ment  nnd  acceptance,"  and  "giving  notice  for  their  dishonor,"  tUi 
does  not  make  it  a  legal  holid&j  mtbin  the  meaning  of  iUd  act  prot 
hiUliDg  UiiafiMelHiig  m  *mf  ligul  Holiday/*  But  il  !•  hM  Ihsl 
C^ftmw  da^  il  m  te^  bOiiif^i^tlim  tli#  iMpi  and  iitlttiiBiDiil 

§  433.    Sale  after  liawful  Hoicm. 

We  have  already  seen  that  licensed  liquor  •deal  era  are  nsnallr 
req^uired  b;  law  to  close  tUeir  places  of  haaineaa  at  a  certain  horn  d 
ai|^  ftnd  pfobiliitBS  to  aaU  lifitcir  Mvaan  tint  tim  mai  i 
designated  boor  of  the  morning;  and  we  have  examined  tlie  Tnlii^ 
it  J  of  Bt  at  a  tea  and  ordinances  imposing  each  reatrtotions.^  A 
lequiremenl  of  this  kind  being  peremptory,  the  eoaria  are  not  u 
libefffy  to  ftdmit  ejtoepUoni  to  iia  tenuis  nm  wfll  thmfVMm  to  nooHi 
lor  its  vicdatioa.  Thas,  under  a  law  which  provides  foir  tte  franlim 
q{  reelaurant  licenses,  and  declares  that  sncb  a  license  "shall  not 
anthoriise  eaiy  person  to  ex^ae  (or  aale  apiritnoae  liquors  on  anjr^7 

a  llMBMe  mi^  tim^  ^m  IMipmi  tboae  1k»ua»  and  nD  Si* 

uor  in  connDction  with  meals  fornished  to  the  pfcgtfnijffMa  to  a  Ml 
though  it  has  loi^  been  the  oustom  ao  to  da»^ 

1433,   Solw  til  TMMMted  naoM. 

A  license  to  keep  a  Uguor*ealoon  does  not  authorise  the  holder  to 
miiiAiM  mik  mn  )iM»ii&W^  Iplaee  Uwn  ibiida^ 

aatod  in  the  license.   Bat  where  the  piopEiyer  Ot  a  boMl  and 

tomut  procnrtid  a  license  to  keep  a  dram-shop  at  a  certain  numbtr 

mm  iittein  stxeeti  which  waa  the  main  street  entrain  to  the  hotid 

» 

JiH»CoBiai.      |*iarili  0hm.l  m  «;       *  Supra,  g  m 
E.  Hep.  ai  /a  ri  WMtaej.  (Sap.)  8  N«  T.  fi^ 

ReithmiUer  v.  People.  44  Midi,  m. 
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and  then  kept  three  separate  bars  where  liquors  were  sold,  on  the 
ground  floor  of  the  hotel,  screened  off  by  partitions,  but  having  direct 
and  immediate  connection  by  door-ways,  all  of  which  were  accessible 
to  the  guests  without  going  out  of  the  hotel,  and  all  of  which  bars 
were  situated  on  the  premises  occupied  for  hotel  purposes,  it  was 
held  to  be  no  violation  of  the  law."^  So  where  an  ordinance  pro- 
vided that  no  liquor  shall  be  used  or  kept  "in  any  refreshment  saloon 
or  restaurant  within  the  city,"  and  it  appeared  that  the  shop  where 
the  alleged  offense  was  committed  was  used  by  the  accused  for  the 
manufacture  and  sale  of  tobacco  and  cigars,  and  for  the  sale  of 
strong  beer  by  the  glass,  and  for  no  other  purposes,  it  was  held  that 
no  breach  of  the  ordinance  was  shown.***  Where  the  statute  allows 
distillers  and  vintners  to  sell  their  products  "at  the  place  of  manufact- 
ure,*' without  license,  a  sale  of  spirits  made  by  defendant  at  a  place 
three  or  four  hundred  yards  from  his  distillery,  though  on  his  own 
farm,  is  not  legal.*^  Similarly,  a  statute  allowing  distillers  to  sell  at 
their  own  residence,  provided  the  residence  is  "located  upon  the  dis- 
tillery premises  or  premises  adjacent,"  does  not  protect  sales  by  a 
distiller  who  leases,  at  a  nominal  rent,  two  or  three  narrow  strips  of 
land  connecting  his  residence  with  the  distillery,  a  mile  or  more  dis- 
tant."' 

§  434.   Sales  Made  out  of  Territory  Covered  by  Ltoense. 

The  privilege  conferred  by  a  license  to  sell  liquor  is  territorially 
restricted.  And  the  license  affords  no  justification  for  a  sale  made 
beyond  the  limits  to  which  it  is  applicable.  For  instance,  a  person 
who  has  a  license  to  sell  in  one  county,  and  sells  in  another,  may  be 
indicted  for  selling  without  a  license.^   In  cases  arising  under  this 


»*City  of  Si.  Louis  v.  Gerardl.  90  Ma 
640.  3  S.  W.  Hep.  408. 

Slate  V.  Hogan.  80  N.  H.  368. 
Stale  V.  Hazell,  100  N.  Car.  471.6  8. 
E.  Uep  404. 

«^Creekmore  Comm..  (Ky.)  13  a 
W.  Hep.  628. 

s^Tomm.  7.  Holstine,  182  Pa.  St.  857. 
10  All.  Hep.  27a    Under  the  United 


States  law.  notwithstanding  the  pay- 
ment of  a  special  tax  as  a  retail  liquor 
dealer  at  a  certain  town,  if  the  dealer 
fills  orders  from  another  town,  pay- 
ment to  be  made  there  on  receipt  of  the 
liquor,  he  must  pay  another  tax  there. 
United  Stales  Sbriver.  23  Fed.  Rep. 
184;  United  States  v.  Cline.  26  Fed. 
Rep.  61ft. 

(609) 


§  434 


LAW  OF  TXTOXICATIXG  UQUORS. 


jrale^  tba  Tital  question  is  almost  always  the  determi»ation  d  tiii 
filftoe  of  the  sale.  And  in  thigconnectioQ^  we  find  the  followiog  nihi 
«itali&fa«d  nr  lOdi^Md  by  tfa«  Iwrt  wtboiitiif  t-^ 

1.  When  a  liquor-dealaf  has  a  HeeDse  bonliiA oi^ mr Miml| ii 
which  hiB  store  is  kept,  he  ma;  sand  oat  agents  and  take  oH«ii  m 
any  part  of  the  slate  lot  goods  to  be  selected  and  forwajtded  b&m  tti 
«iaek  b«pt  in  Pieh  rioroi  and  hM  ii  ant  M^itiid 
fiom  the  authoritieB  of  each  oily  or  wmi^  in  vbi^ 
made  therefor  by  such  agents.'^* 

3.  A  Ucaused  dealer  who  reoeiveSp  at  hia  plooe  of  boiiioH,  m 
^it  for  liqucnr  £E0m  »  pltM  in  wliioli  lie  hm  an  liooiiM^  and  GUii. 

a«l«0Miig  ib«  lifitmr  ftota  bia  stotk  and  diliTadag  il  to  aa  «q4H 
company  or  other  Cfirri«?r  to  lo  carried  to  the  pnreb&Ber,  doei  oot 
violate  tbe  license  law,  although  the  carrier  agreea  to  ooUeot  and 
9etoia  ilie  price;  tm  Uw  iato  fa  mada at  Hie  plaaa  ipliata  tbe 
ate  aepafatfid  from  Iba  ffdnenl  itaak  waA  ddiyeiad  to  Ilia 
delivery  being  delivery  to  the  consign t>o.*^^ 

8*  IrreapeGtifa  of  the  place  where  the  bargain  waa  made  or  fbt 
Qcdif  tfeeived,  if  the  aall^«  if  Ut  awn  Itaadi  or  tlia  bazida  ol  hi 
mm^'^  ms^  ^^a^  ^  die  pwdiaiar^  wffMiv 

intermediate  delivery  to  or  through  a  common  earderp  &nd  delhiif 
tbe  liquor  to  tlie  purclmser  at  the  latter'e  plaoef  and  there  recetw 
the  pay  for  it^  the  sale  i&  made  at  the  plaoa  of  daiivei;y^  and  if  tit 
fiaii^|«^  lli»alied  to  iell  tli^iUik  ilidieltt^ 

dip  If  an  order  for  liqnor  is  given  by  a  pmtom  in  A*  to  an  ageidrf 
a  dealer,  who  has  a  lic<?Dso  to  sell  liquor  in  B*,  and  received  by  tht 
agent  subject  to  hie  prineipare  approval,  and  the  liquor  is  put  up  It 

•aOlllen  V.  Rilev.  ^7  Nebr,  43  51  Am.  Hep.  5aj;  Smith  State.  ' 
KtW*  Rep.  Hi.>4.  t'iiiijii  Hiuic:  v,  Gillett,     l<i  a  W.  Hep.  2,  Statev^  Ho^he*,  W. 


14  EflBi.  140  L  Wiltiiims  7.  Femlmmti,  l^.  Va.  748.  Bttt  tee  GomiiL 
2^;  QUI  T.  EaufmAQ,  16  Kum.  mii  VSBMm^m^ 


iM  1}&iiai  iMm  iN»iiiii^ «  wiA         f,  tin^  il  mm  mr;  . 

^t»Fleaii]g  V,  CoiniiL^  W      Sl  188.  M?",  Iligley    »it6, »  Qb.  m  •  &  E 

I6AU,  Rep.        Dunii  t.  State,  82  Ga.  Eep*791:  Bryant  t.  Staio^  (TeAa.^a 

m.  8  S.  E,  Rep.  806;  Brochwald  v.  Peo-  8.  W,  Bep   2  j3;  Yowell       Slate,  fl 

pk,  ?1  lU.  App,  013;  Pilgreeti  v.  State,  Ark.  a55;  B]ackwoll  v.  Stato,  -43  Art 
7t  AIn.  368;  SUttt      Carl,  «S  Ark.  Suto  T.  Houtft,  86  Mq,  ^App.  SIB^ 
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the  seller,  directed  to  the  buyer  at  A.,  and  delivered  to  a  carrier  at 
B.,  the  sale  is  regarded  as  made  at  B.,  and  is  not  unlawful.^ 

5.  In  a  case  such  as  that  last  supposed,  the  agent  is  not  indictable 
for  making  an  unlawful  sale,  unless  a  local  statute  ordains  differ- 
ently.'" But  an  agent  of  a  liquor-dealer  in  another  state,  who  there 
receives  an  order  for  liquor,  and,  under  authority  from  his  employer 
to  receive  or  reject  orders,  accepts  the  order,  may  be  indicted  for  an 
unlawful  sale  in  the  state  where  the  liquor,  pursuant  to  his  direction, 
is  delivered  to  the  buyer."* 

In  a  case  in  Vermont,  it  appeared  that  the  respondent,  a  citizen 
of  New  Hampshire,  having  his  only  place  of  business  in  that  state, 
there  contracted  to  sell  to  a  resident  of  Vermont  a  part  of  a  cask  of 
brandy  which  was  then  in  Vermont  in  transit  from  New  York  to 
New  Hampshire.  The  purchaser,  by  permission  of  the  respondent, 
obtained  the  cask  from  the  railroad  station  in  Vermont,  where  it  then 
was,  and  took  it  to  his  residence,  where  he  was  to  take  from  it  what 
he  wanted,  and  carry  the  cask,  with  what  remained,  to  the  respond- 
ent's store  in  New  Hampshire,  where  the  quantity  taken  was  to  be 
ascertained,  by  a  measurement  of  what  remained,  and  be  there  paid 
for.  On  this  state  of  facts,  it  was  held  that  there  had  been  an  unlaw- 
ful sale  of  the  liquor  in  violation  of  the  laws  of  Vermont.*^  But  where 
one  purchases  liquor,  without  a  prohibited  district,  for  another  person 
at  bis  request,  with  his  own  money,  and  delivers  it  to  such  person 
within  the  prohibited  district,  making  no  profit,  he  is  not  guilty  of  a 
sale  within  such  district."* 

§  436.   Sales  near  Ohurches,  Schools,  Fairs,  etc. 

In  several  of  the  states,  general  or  special  acts  prohibit  the  sale  of 
liquor  within  a  prescribed  distance  of  any  church,  or  of  certain  des- 

Frank  v.  Uoey.   128  Mast.  268;  apart  and  delivered  to  the  purchaser, 

Gross  V.  Scarr.  71  Iowa.  656,  83  N.  W.  or  to  a  common  carrier,  who.  for  the 

Rep.  223.  purpose  of  delivery,  represents  him. " 

«"Garbracht     Comm..  96  Pa.  St  449.  Garbracht  v.  Comm.,  9upra. 

42  Am.  Rep.  550;  Pearson  v.  State.  66  ««Comm.  v.  Eggleston.  128  Mass.  408. 

Miss.  510.  6  South.  Rep.  248;  Newman  n^SUte  v.  Comings,  28  Vt.  608. 

V.  State.  88  Ala.  115.  6  South.  Rep.  762.  »«Da  Bolt  v.  SUte,  87  Ala.  101,  6 

"The  place  of  sale  is  the  point  at  which  South.  Rep.  SSL 
goods  ordered  or  purchased  are  set 
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ignated  religious  edifioea.  In  a  caBfi  of  tlie  I&iter  ki&d, — irbeta  tbc 
Mi  lof  b&da  the  ml^  ol  Uqaor  witbin  ibne  milaa  (tf  a  putkidftt  fii^ 
^  idmnh  in  ft  eertib  MU^^— it  ApipM^  lh«t  Hit  mbmA  bl 

been  removed  before  the  sale  charged,  and  it  was  argo&d  Umt^ittka 
reaeou  far  the  law  had  ceased,  the  law  must  be  regarded  ai  hmriT^st 
oeaaed  also^  Bui  the  court  bald  otberwise,  eayiai;  that  the  ^lak 
WW  fur  Ae  ^otooticiii  €i  tha  padfda  wVMb  a  tiiM^ina»  ndMi « 
weU  ae  the  churoh.^^  Bat  of  course  if  the  eta t ate  metdf  p^MUM 
the  Bale  withio  three  miles  of  '*any  church/'  the  question  wootd  In 
whether  there  was  anj  church  within  three  milea  of  the  place  of  Mb 
olAf  HiNi  iittba  aale.  men  tiie  it^tiite  daolewlfla  tbt '"MMhoM 
and  Baptist  oburebefi"  in  the  town  of  D.,  a  sale  within  three  mSts 
of  one,  though  more  than  tlire©  miles  from  the  other,  is  nnhiwfid  * 
But  an  indictmeni  cannot  be  supported  hj  a?idenc6  of  m  aal«  mtim 
tbM  pmmAh^A  ditiattee  of  H  IkMie  eoufeyed  prasiiirifyfcir  ^diiflatittil 
pnfcmit'irith  parmbakm  to  hold  taligioiia  ^^oaiM  tlmein  oa  lai- 
able  occaBiooB,  whieb  is  ordinarily  used  for  a  scboolhonseg  ImI  m 
^  which  there  is  preaching  at  statad  inter? ak.^*  The  prob  i  bition  d  Iba 
itatoto  in  F»iivl7Mia3  fp  &mM  to  fhe  aale  of  mA 

quent  diataifai;^  not  articles  it  ImI  which  are  not  of  that  desarip* 
tion.*"  In  ord^  to  make  out  a  case  under  seob  a  statute,  it  must 
be  shown  that  theia  was  an  actual  mkm   4  mert  bargain  for  a  mi^ 

fi  made  at  the  time  of  the  contract,  is  not  enongb*"^ 

Camp-meetings  also  are  protected  from  the  approaoh  of  lirjurf- 
aeUerSp  bj  statute,  in  several  of  the  states.  A  law  impofiing  a 
m  isv  {ie»on  dmnug  tli#  hi&SiBg^  m  ^amp^metliig.  mQi  m 
0tm  away  any  Uqaor^  without  the  consent  of  the  partial  in 
of  such  meeting,  within  one  mih  thereof,  with  a  provtoo  UmS  M9 
psrfiOD  having  his  regular  place  of  bnsinesfl  within  aneb  limite  dieU 
required  to  suspend  tlia  b«iilitfi0iiili#foit  M  itt  tsattaiittif 


6.     Eap.  t70. 

B«p.sda 

em 


^tm^%  m^im.  85  N.  Cor.  m 

M  rolt«f  T-  W^M  Pa. 

^  Herrou     fitati^  81  Mk^       10  & 

w.  itap.  as. 
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trade,  or  as  creating  a  monopoly  in  favor  of  those  persons  referred  to 
in  the  proviso  and  discriminating  against  others,  or  as  illegally  vesting 
power  to  license  in  the  managers  of  the  meeting,  bat  is  a  legitimate 
exercise  of  the  police  power,  and,  as  such,  is  valid.*^ 

When  educational  institutions  are  designated  as  centres,  within  a 
prescribed  distance  of  which  liquors  may  not  be  sold,  it  is  held  that  the 
prohibition  applies  to  the  territory  covered  by  radii  extending  in  all 
directions,  for  the  prescribed  distance  from  the  point  at  which  the 
institution  is  located.™  And  the  ofifense  may  be  committed  by  sell- 
ing from  a  steamboat  on  the  waters  of  a  navigable  river,  if  within 
the  limit  at  the  time.*^  And  the  law  applies  to  a  sale  made  in  the 
vacation  of  the  institution.^  But  a  statute  forbidding  the  sale  of 
liquor  within  a  given  distance  of  any  academy,  university,  or  institu- 
tion of  learning,  does  not  apply  to  common  schools  provided  by  the 
legislature.  And  this  rule  is  applied  even  though  such  schools  are 
taught  in  the  building  of  an  academy  or  oollege.***  In  some  of  the 
New  England  states,  the  statutes  prohibit  the  granting  of  licenses  for 
the  sale  of  liquor  to  be  exercised  in  any  building  or  place  which  is  on 
the  same  street  with  a  public  schoolhouse  and  within  four  hundred 
feet  of  it.  The  four  hundred  feet  are  to  be  determined  by  measuring 
the  nearest  point  of  each  building  to  the  other,  whether  they  are  close 
to  the  line  of  the  street  or  some  distance  from  it.^  i  the  lot  on 
which  the  schoolhouse  stands  abuts  on  the  street  on  which  is  the 
building  in  which  the  liquor  is  sold,  the  schoolhouse  must  be  deemed 
to  be  on  the  street  {rom  which  its  entrances  are.^  But  a  saloon  on 
A.  street  continues  to  be  on  A.  street,  notwithstanding  the  boarding 
up  of  the  A .  street  entrance  and  window,  to  meet  the  requirements 
of  this  law,  and  the  use,  afterwards,  of  another  entrance  on  a  side 
street.*^ 

A  statute  making  it  an  offense  to  sell  liquor  within  two  miles  of 

«s  Meyer  v.  Baker.  120  111.  567,  13  N.  «Comni.     Jones.  142  Mass.  578.  8 

£.  Hep.  79.    See,  also,  Kramer    Marks,  N.  E.  Rep.  603;  Jn  re  Liquor  Locations. 

64  Pa.  St  151.  18  R  L  788.   And  see.  also.  Comm.  v. 

^  Love     Porter.  (Ala.)  9  South.  Rep.  Everson.  140  Mass.  484,  5  N.  E.  Rep. 

585.  155. 

^^•^Boyd  V.  State,  12  Lea.  687.  »Comm.  t.  Jenkins.  187  Mass.  572; 

<»Tillery  v.  State,  10  Lea.  &5.  Comm.     Heaganey.  Id.  574. 

Blackwell     State.  86  Ark.  17a  »Comm.  t.  Whelan,  184  Mass.  206. 
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the  place  whera  aa  agricidtural  fair  is  being  held,  is  not  uneonsUta* 
tional  on  the  ground  of  a  waiil  of  toiformitj  mni  g^narality  in  iti 
oimftlioiL.**  It  ii  i«M  tittt  ft  pfaioi  where  tiie  iMnAteiil  piolute  ef 
s  pcKiplB  in  a^euUure,  manufactures,  and  the  arts  are  reeeived  and 
placed  on  exhibition,  for  the  parpose  of  displaying  them  and  award- 
ing preminma  aa  a  reward  for  excf^Uence,  is  an  agncuttural  fair,  withm 
^  iKieeiiiiig  isi  $mh  m  aiattita^  alfhottgfa  oi|{uiseftmiid  eondoeled  lor 
praflt*^  It  isfurther  to  be  observed  that  one  whosella  at  bis  permaDeat 
place  of  business^  within  the  limitStifl  liable  ti^  tiiepenal^p 
saved  by  a  proviso  in  the  ataiute,-^ 

The  iieigbbof bood  a  eeriniti  puftlie  teittfifif «  or  bitftatiiiiii  ji  mbe^ 
in  Bonae  of  ibe  statesr  a  probibited  diatiiet  lorliqiioc^Belliisi^  Tttoii 
in  CaliforDia»  the  code  makea  it  a  misdemeanor  to  sell,  give  awaj,  or 
expose  for  sale  any  intoiieatiag  lienor  within  two  miles  of  lha  state 
prison,  of  withiit  <me  mile  ot  the  miens  asylum  or  of  the  UnifKnilf 
of  Odifemie,  or  in  the  itele  eepilcd  gnmndi.  Tlii  I^^rtftttoo  ieliali 
valid  and  constitutional.^  8oi  by  an  act  of  congMit  II  ii  jsofidad 
that  no  license  for  the  sale  of  intoxicating  liquor  at  any  platse  wilUn 
one  mile  of  the  Soldiers'  Home  properly  in  the  District  of  ColDmbii 
be  |(nated«W»  Whism  m  etftMii^fMittytoa  ttn^Mle  of  ISqwm 
witblii  three  miles  of  a  certain  railroad,  daring  the  oonstmotion  of 
the  road,  it  was  held  that  it  was  not  enough,  to  sustain  an  indict- 
menty  that  the  sale  should  have  been  made  within  that  distance  of 
the  line  or  route ;  but  it  must  have  been  made  within  three  miles  of 
a  part  of  the  road  then  in  course  of  construction.^  In  Alabama, 
where  the  charter  of  a  manufacturing  company  made  it  an  ofifense 
to  sell  liquor  "within  four  miles  of  the  factories  of  said  corpormtion," 
and  the  property  of  the  corporation  was  sold  under  a  decree  in  ohaD- 
eery,  and  the  purchasers  carried  on  the  same  business  under  a  new 
corporate  name,  it  was  held  that  the  offense  of  selling  oontinoed  the 
same  as  before."* 

2»  Heck  V.  Sute.  44  Ohio  St.  586,  9  N.  ^  Ex  parte  McClain.  61  Cal.  486.  44 
£.  Kep.  805.  Am.  Hep.  554.   See,  also,  Brioton 

State  V.  LoDg,  (Ohio,)  28  N.  E.  Rep.     State.  (Ala.)  8  South.  Rep.  627. 
1038.  -'^26  U.  S.  Stat,  at  L.  p. 

232  Heck  Bute,  44  Ohio  St  536. 9  N.       235  state  v.  Hampton.  77  N.  Car. 
E.  Rep.  805.  Ashurst  v.  State.  79  Ala.  276. 
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I  478.  Where  QiiAiitiiy  la  not  MatAvfll  «>  Ite  OtbnbH^ 

4T7.  Alk^gniion  of  ^iile  to  Elinor. 

478.  All«?^at1i>D  of  Sale  to  HabftHit  ]lr«lli«|l& 

<ddL  CHiBrgf  Bj?  S^l0  oa  Efv^oo  D«^. 

4S\.  Bui  11^  a  Common  Seller 

4^1  r  nhiwf  III] y  Pitr^^uhi;^^  Bimlness  of  Liquor  Sallfai^ 

4Ki,  Keeping  Liquors  for  UolJiwfnl  Sale. 

4i4,  Kifepi  »s  Ft&ce  f or  Uia^wf  la       of  tii«|am. 

46(k  Eeeplng  a  TippHnjt  HoflMi. 

4j|6,  ChiirLTirii:  Mniiitpnnnrr  nf  KuliftOM. 

487i  Vicjiat  on  of  St-reeu  Lim, 

489.  Ctiarging  llleunil  Transport  at  I  on  of  lidim; 

iSei  ViolAitoii  of  Lawt  Aitioai  Mel wailon. 

401*  OifflfftSQfiooACkttmib 


m^m^&m*^^ 

id{BCij88ion  of  the  general  subject  of  criminal  pleading.  Th^  iMinid 
reader  is  suppo^ril  to  hv  aln^fifiy  familiar  ?rit!i  the  accepted  rules  and 
prijicipleB  whioh  fire  uppliLialjla  to  tlia  drawiog  of  iodiattiKiiiti  in 
§eiil«lil  Ml  to  IliB  ^iformio^tioit  of  tbeir  Ufil  enffieime^.  And  oar 
pfosrai  f  tu|lCNM^k^ttett^  feeottnt  ftudottniae  tlis  deeisiiMii  mhUk 
Imxe  l  een  mm\e  with  special  reference  to  the  prosecution  of  offeoM 
committed  under  the  liqaor  laws  of  the  various  states^  In  the  Sr^t 
part  at  this  ebapter.  therefore,  we  shall  eiamioe  eeit&iii  geoermi 
priQGiidei^  Ibe  law  oriiidifltnieiitit  lilitf^  opMiUl  m 

-peculiar  attention,  or  which  require  special  elDm4lltUXti«  i&  Vbtk 
application  to  tht^se  i5tJitiuorv  mis^lemeanors*  Ami  in  tho  second  part^ 
we  shall  consider  in  detail  the  vulm  established  fa?  ihm  ebarging  of 
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§  437.  Certainty. 

When  we  speak  of  the  requirement  of  "certainty"  in  an  indictment, 
we  mean  that  the  facts  constituting  the  basis  of  the  prosecution  must 
be  stated  with  such  a  degree  of  clearness,  explioitness,  and  detail 
that  the  accused  may  understand,  without  reasonable  hesitation, 
exactly  what  charge  he  is  called  upon  to  meet,  and  may  prepare  his 
defense  with  a  view  thereto;  that  he  may  be  enabled  to  plead  the 
judgment  in  bar  of  a  second  prosecution  for  the  same  offense;  and 
that  the  court  may  be  informed  of  the  facts  alleged,  so  as  to  deter- 
mine whether  they  are  sufficient  in  law  to  support  a  conviction 
should  one  be  had.^  These  objects  being  general,  there  is  no  differ- 
ence, in  respect  to  the  certainty  required,  between  common  law 
offenses  and  statutory  crimes,  though  in  the  forms  of  pleading  there 
may  be  important  differences.  A  person  indicted  for  selling  liquor 
contrary  to  law  is  not  legally  entitled  to  a  more  minute  detail  of 
statement  of  the  facts  necessary  to  constitute  the  offense,  in  the 
indictment,  than  he  would  be  in  an  indictment  at  common  law.* 
But  it  is  clearly  necessary  that  an  indictment,  under  these  statutes, 
should  set  forth  the  particular  acts  alleged  as  constituting  a  violation 
of  the  law.*  This  may  sometimes  be  accomplished  by  the  use  of  a 
descriptive  term  having  a  settled  and  familiar  meaning.  Thus,  it  has 
been  held  that  charging  the  defendant  with  ^'keeping  a  tippling-house" 
is  a  sufficient  compliance  with  this  requirement.^  But  usually,  the 
facts  must  be  set  out.    For  instance,  an  indictment  for  selling  spir- 


>See  United  States  Cmiksbank.  92 
U.  8.  558;  United  States  Bennett, 
16  Blatchf.  350:  Scales  State.  47  Ark. 
476.  1  8.  W.  Rep.  769.  58  Am.  Rep.  768. 

«  Stale  V.  Wooley,  69  Vt.  857.  10  Atl. 
Rep.  84.  See  Roberson  v.  Lambert- 
ville.  38  N.  J.  Law,  69.  In  Michigan,  it 
is  said  that,  the  liquor  law  having  gone 
very  far.  in  the  form  prescribed,  in  re- 
moving the  requirements  of  specific 
averments,  the  courts  will  not  assume 
that  the  door  was  intended  to  be  opened 
any  wider  than  the  statute  allows;  and 


a  declaration  which  is  neither  a  good 
common  law  declaration  nor  sufficient 
under  either  the  general  statute  for  the 
recovery  of  penalties  or  the  specific 
provision  of  the  particular  act.  cannot 
be  sustained.  Benalleck  People.  81 
Mich.  200, 

>  State  V.  Cox.  29  Mo.  475;  Comm. 
White.  18  B.  Mon.  492;  Bridgeford 
Lexington.  7  B.  Mon.  47. 

«Comm.  Riley,  14  Bush.  44.  But 
see.  ptr  contra.  Bush  v.  Republic.  1  Tex. 
465. 
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itnoQS  Hqiiora  withatit  alioenae*  which  alleges  merely  that  the  defend* 
ani  Bcdd  socih  Hqaoft  m  Ibbs  quantilids  than  a  quart,  without  alatiitt  ^ 
ofhar  laeta  ie&di^  to  ida&tif^  Uie  teaam^oii,  is  ttol  wxMtSmAf  m 

And  if  the  same  transaction  may  constitute  either  of  two  offeniett 
aoeoiding  to  the  presence  or  absenoe  of  a  particular  fact,  (as,  whether 
Ift*  Uqoor  was  aold  to  be  drunk  cm  or  off  the  premiseaj  that  fact  m 
OmM  %9  ikVbtauA  or  dmiod  m  the  mm  mmf  be.*  II  m  wom^  m 
neaeBsary  to  add  timl^  to  make  the  indictment  aufficientlj  ceriain, 
the  time  and  place  of  the  offense  should  be  laid,  and  should  be 
repeated,  by  the  use  of  the  phrase  ''then  and  there^"  before  gali^  ^ 
qvettt  material  aUegatiene.^  The  iieoeeiilT  and  aoffieieMfy  <if 
mente  of  time  and  plaoe^  kind  and  quantity  of  liquor  sold,  priee,  and 
name  of  purehaser^  which  have  so  important  bearinf^  on  the  queistioEi 
q{  eertaintji  will  be  discussed  in  detail  in  later  Bectione  of  this  ehaptei* 


S  4SS.  T«aiowli«  Ills  Statttto. 
At  a  fsnefal  rale^  in  ebamiiig  a  Btatutoz;  miftdeoiaaiiort  it  ii  si^ 

this  rule  must  he  followed  with  great  caution.  For  the  pleadeTvlf 
following  the  words  of  tbe  statute  too  closely,  may  be  led  into  i 
disjunotive  allegation  which  will  expose  the  indictment  to  the  ebarge 
of  uncertainty,  or  a  conjunctive  allegation  which  will  make  it  assail* 
able  on  the  ground  of  duplicity.  The  general  rule  does  not  mean 
that  it  is  sufficient  to  copy  the  statute  into  the  indictment.  The 
indictment  must  make  a  specific  application  of  tbe  general  terms  of 
the  statute  to  the  case  in  hand,  and  charge  a  particular  person  with 
a  particular  offense  within  those  terms,  and  go  into  detail  far  enough 
to  render  tbe  particular  instance  of  offending  certain.'  And  when 
the  statute  simply  designates  the  offense,  and  does  not  in  expras 
terms  name  its  constituent  elements,  the  indictment  must  sometimes 
be  expanded  beyond  the  statutory  terms.*   Where  tbe  statute  itsdf 

*  Alexander  v.  State,  29  Tex.  495.  7  See  State  ▼.  Hopkina,  5  R  L  6a 
See  State  v.  Smith,  85  Tex.  182;  State  « State  v.  Crooker,  95  Mo.  88e,  8  a 
▼.  Ratner,  44  Eans.  429.  24  Pac  Rep.  W.  Rep.  422. 

958.  estate  v.  Gavigan,  86  Kans.  897,  U 

*  SUte  T.  Aoberry ,  7  Mo.  804.  Pac.  Rep.  554. 
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prescribes  the  form  to  be  followed  in  indictments,  it  will  be  sufficient 
to  use  such  form;  provided,  however,  it  contains  enough  to  satisfy 
the  constitutional  right  of  the  defendant  to  "be  informed  of  the  nat- 
ure and  cause  of  the  accusation  against  him."  Although  the  indict- 
ment may  be  in  the  prescribed  form,  yet  if  it  does  not  describe  any 
offense  punishable  by  the  statute,  it  cannot  be  sustained.^^  But  sub- 
ject to  this  constitutional  provision,  an  indictment  is  sufficient  if  it 
follows  the  form  given  in  the  statute,  and  it  is  not  to  be  tested  by 
common  law  rules  as  to  certainty.  In  such  a  case,  it  is  no  objec- 
tion to  the  indictment  that  it  would  be  bad  at  common  law»  provided 
it  is  not  repugnant  to  the  constitution." 

§  438.   Di£|Jimctive  Allegations. 

It  is  said  that  ''or"  is  a  dangerous  word  to  use  in  an  indictment. 
The  reason  is  that  it  is  extremely  liable  to  make  the  statement  of  the 
offense  uncertain.  When  its  effect  is  to  render  it  doubtful  which  of 
two  or  more  acts,  articles,  or  agencies  is  intended  to  be  alleged,  its 
use  is  fatal  to  the  indictment.  Hence  the  need  of  special  caution  in 
following  the  language  of  the  statute  where  this  word  is  employed. 
There  is  but  one  case  in  which  it  is  safe  to  copy  the  disjunctive  from 
the  statute;  viz.,  where  "or"  is  used  in  the  statute  in  the  sense  of 
"to  wit,"  that  is,  where  that  which  follows  it  is  merely  descriptive  or 
explanatory  of  that  which  precedes,  so  that  the  two  are  identical  or 
equivalent.  If  the  two  things  separated  by  this  word  are  different 
things,  the  pleader  must  allege  only  one  of  them  or  use  the  conjunc- 
tive **and."  These  principles  are  amply  illustrated  by  decisions  deal- 
ing with  our  particular  subject-matter.  Thus,  an  indictment  which 
alleges  an  unlawful  sale  of  "spirituous  or  intoxicating  liquor,"  or  of 
"ardent  or  intoxicating  liquor,"  or  of  "ale  and  beer  or  wine,"  follow- 
ing the  language  of  the  statute,  is  bad  for  uncertainty."  So  is  an 
indictment  alleging  that  liquor  was  "kept  or  deposited  by"  the  defend- 
ant "or  by  some  other  person  with  his  consent."^*   And  so  is  an 

10  State     Learned,  47  Me.  426.  ucomin.  y.  Qrej,  9  Gray,  601. 61  Am. 

"  Slate  Murphy.  15  R  L  648.  10  Dec.  476;  aifford  State.  29  Wli.  827. 
Atl.  Rep.  685;  State  v.  Comstock,  27         State  v.  Moran,  40  Me.  129. 

Vt  553. 

(519) 


{  440  lAW  or  iMtcaackTsm  tjipmm.  [( 

indictment  ebaiging  that  the  aeeosed  "didi  mD  er  maSm  lo  be  i 
etc.**  So,  onder  a  statote  proTiding  that  no  druggist  aiiall  *mD 
away,  or  otherwise  diapoee  of  intoiieating  liqvioni^*  an  mdiel 
charging,  in  the  diqonetiTe,  that  the  defendaiit  "did  mdawfoD 
or  give  away  and  diapoee  of  intozieatmg  Uqoon^"  is  fiatsllfj  d 
ive» 

§440.  Ihiplictty: 

In  criminal  pleading,  doplicity  is  the  fanltof  ehsiging  two  or 
distinct  offenses  in  the  same  connt.  That  the  role  ^g^iwl  dof 
is  applicable  to  indictments  nnder  the  liqoor  law  is  well  neogi 
Thns,  a  statnte  providing  that  a  person  shall  not  sell  'say  win 
spiritnons  liquors  in  less  quantities  than  one  gidlon,  nor  soffe 
same  or  any  part  thereof"  to  be  used  on  the  premises,  atstes  iw 
tinct  offenses,  and  one  connt,  setting  oot  the  words  of  the  sti 
charges  two  offenses  and  is  bad  for  duplicity.**  Bat  if  the  sUeg 
of  one  of  the  offenses  is  legally  insufficient,  or  shows  s  Imek  off  j 
diction  in  the  court,  it  may  be  rejected  as  surplusage,  and 
relieves  the  count  of  the  charge  of  duplicity.  This  is  the  esse  i 
an  indictment  alleges  the  keeping  of  two  liquor  nnisaaeea 
describes  one  of  tbem  as  in  another  county.''  80,  in  an  indiet 
for  selling  liquor  on  Sunday,  an  i^verment  that  defendant  ha 
license  is  merely  surplusage,  and  does  not  render  the  indietmenl 
for  duplicity."  Again,  it  is  a  rule  that,  where  two  or  more  aet 
so  connected  that  each  represents  a  stage  in  the  same  offense,  th 
each  act  alone  would  constitute  an  offense,  they  may  be  eonpli 
one  count.  Hence  a  complaint  charging  that  defendant,  not  1 
licensed,  owned  and  kept  liquors  with  intent  to  sell  them,  exi 
and  offered  them  for  sale,  and  sold  them,  is  not  bad  for  dnpli 
although  each  of  the  several  acts  charged  was  itself  specifioallj 
bidden  by  the  statute."  Further,  it  must  be  remembered  tl 
statutory  offense  may  be  single,  altboagh  it  may  require,  or  a< 

M  State     Coiwell.  8  R.  L  284.  See  State     Ball.  27  Nebr.  SOI,  48 

»SUte  v.  Fairgrieve.  29  Mo.  App.  Rep.  3»8. 

641.   And  see  Raisler     State,  55  Ala.  State  v.  Smoose.  50  Iowa.  48. 

64.  u  State  y.  Hutzell.  58  Ind.  100. 

w Miller  v.  State,  5  How.  (Miss.;  250.  State  v.  Burns,  44  Conn.  14SL 
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several  distinct  acts  as  its  constituent  elements.  Thus,  an  indict- 
ment charging  sales  of  twenty  glasses  or  drams  to  divers  persons  at 
divers  times,  charges  but  one  offense;  viz.,  the  "retailing  of  intoxi- 
cating liquors  by  the  dram."*^  And  where  the  statute  defines  the 
offense  as  committed  in  a  certain  mode  or  in  a  certain  other  mode, 
the  indictment  may  charge  the  offense,  in  the  language  of  the  stat- 
ute, to  have  been  committed  in  both  these  modes."  And  again, 
there  is  no  objection  to  the  use  of  several  terms  to  designate  one  and 
the  same  place.  Thus,  where  the  statute  declares  "all  grog-shops, 
tippling-shops,  or  buildings,  places,  or  tenements"  used  for  the  illegal 
sale  of  liquors  to  be  nuisances,  an  indictment  thereunder  may  charge 
the  keeping  of  "a  certain  grog-shop  and  tippling-shop  and  building, 
place,  and  tenement"  used  for  the  illegal  sale  of  liquors." 

§  441.   Conjimctive  AllegationB. 

It  is  a  general  rule  that  where  several  cognate  acts  are  forbidden 
in  the  statute,  disjunctively,  the  complaint  or  indictment  may  ordi- 
narily charge  them  all  conjunctively  in  a  single  count,  if  the  refer- 
ence is  to  one  transaction,  for  which  a  single  penalty  is  incurred.** 
In  accordance  with  this  rule,  it  is  held  that  if  the  statute  makes  it 
an  offense  for  any  one  to  "sell  or  give  away"  intoxicating  liquors,  the 
indictment  may  charge  that  the  defendant  "did  sell  and  give  away" 
such  liquors,  without  being  open  to  the  charge  of  duplicity.**  And 
the  same  is  true  of  an  indictment  charging  both  a  selling  and  barter- 


see  Luton  V.  Palmer.  69  Mich.  610,  87 
N.  W.  Rep.  701;  People  v.  Paquin,  74 
Mich.  84.  41  N.  W.  Rep.  852. 

^Zuraboff  y.  State.  4  Greene.  (Iowa.) 
626:  Comm.  v.  Broker.  151  Masa.  855, 
28  N.  E.  Hep.  1187. 

"Slate  V.  Plastrid^re,  6  R.  1.  76. 

« State  V.  Brady.  16  R.  L  51,  18  All. 
Rep  2:{8;  State  v.  Tracey,  12  R.  I.  216; 
Conley  v.  Slate.  5  W.  Va.  522. 

estate  V.  Nolan,  15  R.  I.  529,  10  AU. 
Rep  481.  citing  State  Wood,  14  R.  I. 
151;  State  y.  Schweiter.  27  Kans.  499; 
Comm.  y.  Eaton,  15  Pick.  278;  Comni. 


▼.  Fott.  14  Gray,  50;  Comm.  t.  Nichols, 
10  Allen.  199;  Comm.  t.  Carran,  119 
Mass.  206;  Comm.  t.  Dolan,  121  Masi. 
874;  United  States  ▼.  Hull.  14  Fed.  Rep. 
824;  Comm.  Miller.  107  Pa.  St  276. 
State  T.  Brown.  86  Vt  660;  Boldt 

State.  72  Wis.  7.  85  N.  W.  Rep.  985. 
88  N.  W.  Rep.  177;  SUte  ▼.  Ball.  27 
Nebr.  601.  48  N.  W.  Hep.  898;  State 
Pittman.  76  Mo.  56.    But  compare  State 

Piscbel.  16  Nebr.  490.  20  N.  W.  Rep. 
848;  Smith  ▼.  SUte,  (Nebr.)  48  N.  W. 
Rep.  828. 
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ioKlttfhe  mm^  aotmt.^  And  so  of  mi  alleg atiw  Ui 
^offer  te      sdl,  mA  mSm to  1m  sold*"''  Aod  m  of  ft  ehugii  tktl 
he  "did  {utiume  to  be  a  retailer,  and  did  eell^  to  a  person  tiamed.^ 
And  fio  of  an  allegalioii  that  the  defendant  ^'nnlawftilly  did  selK  md 
was  inieieatsd  in  tbe  iale  ol,  alQoholiOj  ardent,  and  viQam  hquom 
and  mfc^cieaiii^  ipyrifa.^*'   And  than  ia  no  dopBoij^  m 
that  he  "did  sell,  and  did  offer  to  sell,  by  himself  and  by 
In  ptirBiiance  of  the  same  principle,  it  is  held  that  if  the  statnte  pn^ 
hibiia  tb^  aale  of  seyeral  enumerated  kinds  of  lienor,  io  tha  digjioct*  j 
tWp  t!>6  fndidtomt  ma;  properly  alligf  tim  «ale  M  Mob  and  i&  ^  ^ 
tkrai.    Hence  it  is  permissible^        q^^te  Gommon*  toUowing  tbi 
language  of  the  statute,  but  with  the  Rubstitntion  of  "and"  for  "*ot/ 
to  obarge  the  eale  of  '^spirituous,  tiuous,  and  malt  liijuors,*'  of  "Im* 
mmM  and  diilalM"  Uqfiom^m  Mmwim  aooov^i^  to  &» 
ibolftw.* 

{440.  JoliidA^  or  OouBttL 

The  gonaral  lola  that  two  or  more  ofienaea  of  the  aame  gimdey|» 

IS^tlfbB  same  defendant^  and  belongiiig  to  tlie  umo 
class  of  cnmeB,  may  be  joined  in  separate  counts  af  tlia  uma  indkl* 
ment^  applies  to  proaecutions  for  violations  of  Iho  UgaoK  Jaai." 
Khu,  nttdMT  ^  atatate  in  HaiililiMitte,  a  eoimt  dwg^  Ifca 
dafeodant  with  hdrng  a  eommm  adler  of  inlostcating  lifMlQi  n^te 
included  in  the  same  indictment  with  counts  charging  distineinto 
to  particular  persons.^  A  ootaut  for  mtmUaioing  a  naiamDoe  iMf  bt 
joined  liltli  Wi  or  mem  ooonta  charging  paitiotilar  iU^l  aabf  if 


^mm  f^lbMi.  IS  Ki  m.  i#  Ait 

Rep.  I8t 

*^ConiiTi.  V.  Wilcox.  1  Cmh. 
2*I>Qvis  V,  HUile,  50  Ark.  17.  6  S.  W, 
Rep. 

^  Hrirnes  v.  ^^tato.  20  Coitn  ^iv: 
^' St  alt'  V.  CoUltv  l~i         47:?  Mntef. 
WJtiitt^a,  S  Ala.  m;  Lea      Estate,  64 

mi 


%m  tad.       i  IT.  IL  B«p  Ml 
tula  T.  Kaiioiit,  ffi  Xo.  A 
«Bm  Suie  V.  Klela,  18  Va.  HT. 

Comm.  V.  Be&rce,  150  S8I^  SI  9. 

K  Rep.  SH»:  Waltera  v.  Sut*?.  Itm. 
507;  Statu  AlkiQ$Oll^  Caf 4  U  & 
K.  Hep.  Ws  Y.  AopK  M  & 

App.  44. 
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liquor.^  And  a  charge  of  selling  liquor  within  the  prohibited  dis- 
tance of  an  institution  of  learning  may  be  joined  with  a  charge  of 
selling  without  taking  the  oath  not  to  mix  or  adulterate  liquors.** 
But  on  the  other  hand,  it  is  said  that  where  two  counts  of  an  indict- 
ment charge  a  sale  of  liquor  without  license,  and  another  count 
charges  a  violation  of  the  local  option  law,  the  two  sets  of  counts  are 
irreconcilably  repugnant,  and  the  indictment  is  insufficient  in  law." 
In  New  York,  the  code  of  procedure  provides  that  each  indictment 
shall  charge  but  one  crime,  except  that  a  crime  may  be  alleged  in 
separate  counts  as  committed  in  a  different  manner,  and  where  the 
act  complained  of  constitutes  different  crimes,  such  crimes  may  be 
charged  in  separate  counts."  It  is  held  to  be  a  violation  of  this  stat- 
utory rule  when  an  indictment  charges  sales  of  liquor  in  the  same 
town,  at  different  times  and  to  different  persons,  each  sale  being 
alleged  in  a  separate  count.''  But  where  an  indictment  charged  in 
one  count  that  defendant  sold  liquor  in  quantities  less  than  five  gal- 
lons to  a  certain  person,  at  a  certain  time  and  place,  without  a  license, 
and  a  second  count  alleged  that  he  sold  liquor  to  be  drunk  on  the 
premises  to  the  same  person  at  the  same  time  and  place,  in  violation 
of  two  distinct  sections  of  the  statute  respectively,  it  was  held  that 
if  there  was  a  sale  of  less  than  five  gallons  to  be  drunk  on  the  prem- 
ises, it  was  a  crime  under  both  such  sections,  and  might  be  charged 
in  separate  counts,  as  the  case  came  within  the  proviso  to  the  statu- 
tory rule  of  pleading." 

§  443.  Surplusage. 

The  familiar  rules  in  regard  to  the  character  and  tests  of  surplus 
matter,  and  the  rejection  or  disregarding  it  when  found  in  an  indict- 
ment, apply  to  prosecutions  under  the  liquor  laws.    Surplusage  does 

''State  V.  McLaughlin.  (Kan8.)27Pa&  count,  a  sale  to  E.  L.  and  divers  others 

Rep.  840.  on  Sunday,  Feb.  26.  and.  in  another 

^Tillery  v.  8tate.  10  Lea.  35.  count,  the  giving  of  liquor  to  divers 

»  Butler  y.  State.  25  Fla.  847,  6  South,  persons  on  Sunday,  March  18.  People 

Rep.  67.  T.  Harmon,  49  Hun.  658,  2  N.  T.  Supp. 

"Code  Crim.  Proc.  N.  Y.  gg  278,  279.  421. 

»7  People  V.  O  Donnell.  46  Hun.  858.  "People  ▼.  Charbineau.  115  N.  Y. 

So  also,  an  indictment  charging,  in  one  488,  22  N.  £.  Rep.  271. 
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lot  vitiate  a  complaint  or  indictment  founded  on  saeh  statotet.* 
rhas,  an  indictment  alleging  that  the  leepondent  wms  m  oomiBM 
seller  of  liqoors  on  a  day  named,  and  on  diyen  dajs  and  times  betmn 
that  day  and  the  finding  of  the  indictment,  ia  not  bmd,  althoo^ 
offenses  committed  daring  a  portion  of  that  time  are  pnniahable  mder 
Dne  statote,  and  daring  the  remaining  portion,  nnder  another  ani 
later  statute;  for  the  allegation  concerning  ''divers  other  days,"  ete^ 
may  be  rejected  as  surplusage.* 


§  444.   Negativing  Exceptions  and  DefenMs. 

It  is  a  general  and  well-recognized  role  that  where  the  enacting 
clause  of  the  statute  describes  the  offense  with  certain  exception^  it 
is  necessary  to  state,  in  the  indictment,  all  the  oiicamstanees  whieh 
constitute  the  offense  and  to  negative  the  exceptions;  bat  whm 
there  are  exceptions  or  provisos  contained  in  separate  and  tubsd* 
qneut  clauses  or  provisions  of  the  statute,  or  in  another  stataie,  thfj 
need  not  be  noticed  in  the  indictment,  but  the  defendant  may  shov 
them  in  bis  defense/^  But  a  negative,  or  exception,  or  proviso^ 
which  is  descriptive  of  the  offense,  as  distinguished  from  one  which 
affords  matter  of  excuse  merely,  must  be  met  by  an  allegatiw  in 
the  indictment,  irrespective  of  the  question  of  its  position  in  the 
statute.^  That  these  rules  are  applicable  to  the  case  of  indietmenti 
for  violations  of  the  liquor  laws  will  be  seen  from  the  oases  ocdieeted 
in  the  margin/'  as  well  as  from  the  following  illustrations.  When 
the  enacting  clause  of  the  statute  is:  "No  person  shall  sell  •  •  • 
except/'  etc.,  the  indictment  must  severally  set  out  and  negative  the 
exceptions.^   So,  under  an  act  making  it  an  offense  to  sell  liqoflr 


"State  V.  Hall.  26  W.  Va.  286;  State 

Staples,  Me.  320;  Comm.  Penni- 
man,  8  Mctc.  (Mass.)  519. 

*o State  V.  Pillsbury,  47  Me.  449. 

«  United  States  v.  Britlon,  107  U.  8. 
670.  2  Sup.  Ct.  Rep.  512;  United  States 

Cook,  17  Wall.  178;  State  v.  McGlynn, 
84  N.  H.  422;  1  Bishop.  Crim.  Proc.  g§ 
631-642;  Chitty.  Crim.  Law.  283,  284; 
Wharton.  Crim.  Plead,  g  240. 

«  State  V.  Abbey.  29  Vt  CO,  67  Am. 
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Dec.  754;  State  ▼.  MUler.  84  Conn.  SSt; 

State  V.  Keen.  84  Me.  500. 

^  State  V.  Lane.  88  Me.  588;  Comm. 

Burding,  12  Cush.  506;  Comm.  t. 
Hill.  5  Gratt.  682;  Comm.  Toung.  IS 
Gratt.  664;  State  t.  Thompson,  8  Kans. 
432;  Brutton  State.  4  Ind.  801;  Kinier 
V.  State.  9  Ind.  548;  Sute  ▼.  Cnrley.  81 
Iowa,  3^9;  State  v.  Buford,  10  Mo.  701 

«  State  V.  O'Donnell,  10  R  L  478. 
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without  the  prescription  of  a  graduated  physician  or  regular  prac- 
titioner of  medicine,  the  indictment  must  negative  the  prescription 
of  both.^  But  where  the  statute,  in  its  first  section,  prohibits  the 
sale  of  intoxicating  liquors  under  certain  circumstances,  and,  in  a 
proviso  at  the  end  of  a  subsequent  section,  allows  the  sale  of  "wine 
manufactured  of  the  pure  juice  of  the  grape  cultivated  in  the  state, 
or  beer,  ale,  or  cider,"  it  is  not  necessary  to  a  perfect  description  of 
the  offense,  as  defined  in  the  first  sectioih,  that  the  indictment  should 
allege  that  the  liquor  sold  was  not  of  the  excepted  classes ;  the  ben- 
efits of  the  proviso,  if  applicable  to  the  case,  must  be  taken  advan- 
tage of  by  the  accused  in  making  his  defense  upon  the  facts So, 
where  the  statute  contains  a  proviso  that  its  terms  shall  not  apply 
to  incorporated  towns  and  cities,  it  is  not  necessary  to  aver  that  the 
offense  was  not  committed  in  a  town  or  city;  for  that  is  not  a  part 
of  the  description  of  the  offense,  but  only  matter  of  defense.^  Nor 
is  it  necessary  to  negative  a  proviso  in  the  act,  exempting  from  its 
operation  all  sales  made  to  town  agents  within  a  certain  time  after 
the  act  took  effect  or  sales  by  one  agent  to  another  at  any  time.^ 
In  a  complaint,  under  a  statute,  for  not  keeping  a  saloon  closed 
after  nine  o'clock  at  night,  it  is  not  necessary  to  negative  any  action 
by  the  town  council  extending  the  time  for  closing  until  ten  o'clock,* 
as  permitted  by  a  proviso  in  the  act.^ 

§  446.   Same;  Exception  as  to  Drugrgists. 

If  the  statute  prohibits  the  sale  of  liquors  under  certain  circum- 
stances, and,  in  another  section  or  in  a  proviso,  authorizes  druggists 
or  apothecaries  to  sell  for  certain  purposes  or  under  certain  condi- 
tions, it  is  not  necessary,  in  an  indictment  on  the  statute,  to  allege 
that  the  defendant  is  not  a  druggist.^  And  a  fortiori^  the  indict- 
ment need  not  negative  the  existence  of  those  facts  which,  under  a 

«^ Thompson  y.  State.  87  Ark.  408.  ^People     Richmond.  69  Mich.  570. 

Becker      Stale.  8  Ohio  St.  891.  26  N.  W.  Rep.  770. 

And  see.  also.  State     Shaw.  85  N.  H.  ^gt^te  v.  Taylor.  78  Mo.  52;  Began 

217.  State.  84  Ala.  449.  4  South.  Rep.  855; 

«7  State  V.  Tamler.  19  Oreg.  528,  85  People  v.  RobbiDS.  70  Mich.  180.  87  N. 

Pac.  Hep.  71.  W.  Rep.  924;   People  v.  Sullivan,  88 

«  State  V.  Wade.  84  N.  H.  485.  Mich.  855.  47  N.  W.  Rep.  220. 
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suhscqnent  statute,  authorize  a  draggisi  to  sell  without  a  lie 
But  if  the  exception  as  to  druggists  were  in  the  enaoting  di 
as,  if  the  statute  should  provide  that  "it  shall  not  be  lawful  I 
person,  except  druggists,  to  sell  any  liqoor  without  a  lieens 
would  seem,  under  the  rule  stated  in  the  preceding  S6otion«  tl 
should  be  met  by  a  negative  allegation  in  the  indictment.  Fi 
the  fact  that  the  defendant  is  not  a  druggist  is  as  much  a  pari 
offense  as  the  fact  that  he  has  no  license.  But  there  are  anti 
which  deny  even  this."  But  if  the  pleader  undertakes  to  n 
the  authority  of  the  defendant  as  a  druggist,  he  must  be  ear 
make  his  allegation  as  broad,  as  specific,  and  as  certain  as  tl 
guage  of  the  statute.  For  example,  if  the  statute  provides  tl 
terms  shall  not  apply  to  "druggists  who  sell  liquor  for  ehi 
scientific,  medicinal,  mechanical,  or  sacramental  purposes  onl 
in  strict  compliance  with  law,"  an  allegation  that  the  defends 
unlawfully  sell  liquor,  the  said  defendant  "not  being  then  and 
a  druggist,"  does  not  sufficiently  charge  that  he  was  not  with 
excepted  class." 

§  446.   Same;  Exception  as  to  Particalar  TTsea. 

If  the  same  section  or  clause  of  a  statute  which  prohibits  ih 
of  intoxicating  liquors  contains  also  an  exception  in  favor  of 
sale  for  certain  permitted  uses,  then  the  indictment  must  mei 
exception  with  a  negative  allegation.  Thus,  where  the  act  t 
the  sale  of  liquor  without  license  "except  such  as  shall  be 
pounded  and  intended  to  be  used  as  a  medicine,"  the  indio 
must  negative  this  exception.^  And  the  rule  is  similar  if  the  i 
tion,  permitting  sales  for  medical  and  pharmaceutical  pur 
points  directly  to  the  character  of  the  offense  and  makes  a  p 

^^State  V.  Jaques.  68  Mo.  260.  drugs  and  medicines."  is  no 

"Surratt  v.  Slate.  45  Miss.  601.  People  y.  Decarie.  80  Mich.  578, 

M  People  V.  Haas.  79  Mich.  449,  44  N.  W.  Rep.  491. 
W.  Rep.  938.    And,  under  the  same         Roberson  y.  City  of  Lambe 

statute,  an  allegation  that  dcfendnnt  88  N.  J.  Law,  69;  State  y.  McAi 

was  not  **a  druggist,  nor  a  person  Mo.  216;  State  y.  Scarlett,  88  A] 

whose  business  was  at  that  time  to  sell  State  y.  Abbott,  81  N.  H.  484. 
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the  description  of  it."  Bat  if  the  exception  is  contained  in  a  differ- 
ent  section  or  part  or  proviso  of  the  statute,  then,  in  accordance  with 
the  rules  already  stated,  it  is  not  necessary  to  aver  that  the  sale  was 
not  for  any  of  the  permitted  purposes.^  And  it  appears  to  be  the 
doctrine  of  the  federal  courts  that,  even  where  the  exception  is  in  the 
enacting  clause,  still,  if  it  is  not  '*so  incorporated  with  the  language 
defining  the  offense  that  the  ingredients  of  the  offense  cannot  be 
accurately  and  clearly  described  if  the  exception  is  omitted,"  then  it 
is  not  necessary  to  allege  that  the  accused  is  not  within  the  excep- 
tion.'^^  Hence  it  is  not  necessary,  in  an  indictment  for  a  violation  of 
the  act  of  congress  forbidding  the  sale  of  intoxicating  liquor  in 
Alaska,  to  allege  that  such  sale  was  not  made  for  mechanical,  medici- 
nal, or  scientific  purposes." 

§  447.   Same;  Exception  as  to  Imported  Uquors. 

In  several  of  the  states,  the  statotes  provide  that  ''it  shall  be 
unlawful  and  criminal  for  any  person  to  sell  or  keep  for  sale  any 
spirituous  or  intoxicating  liquor,  .  •  •  provided  that  nothing  in 
this  act  contained  shall  be  construed  to  prevent  •  •  •  the 
sale  or  keeping  for  sale,  by  the  importer  thereof,  in  the  original  casks 
or  packages  in  which  it  was  imported,  of  foreign  spiritoous  or  intox- 
icating liquor,  imported  under  the  authority  of  the  laws  of  the  United 
States,"  or  in  substantially  similar  language.  In  a  prosecution 
under  such  a  statute,  it  is  not  necessary  for  the  indictment  to  nega- 
tive the  hypothesis  that  the  sale  complained  of  was  made  by  an 
importer  in  such  original  casks  or  packages."  If  such  was  the  case, 
it  is  a  matter  of  defense  to  be  set  op  by  the  accused.  On  a  similar 
principle,  where  the  statute  prohibits  the  sale  without  license  of 

»Hirn  v.  State,  1  Ohio  St  15.  »8tate  v.  McGlynn.  34  N.  H.  422; 

M  State  y.  Beneke.  9  Iowa,  203;  State  State     Fuller.  33  N.  H.  259;  State  y. 

y.  Duggan.  15  R  1.  403.6  Atl.  Rep.  787;  BlaiadeU.  Id.  388;  State  y.  Gurney,  37 

Towuley  v.  State,  18  N.  J.  Law,  311;  Me.  149;  Comm.     Edwards,  13  Cosh. 

Baeumel  y.  State.  (Fla.)  7  South.  Rep.  187;  Comm.  t.  Purtle,  11  Gray,  78; 

371.  Comm.  T.  Gagne,  (Mass.)  26  N.  £.  Rep. 

i  Ditcd  States  y.  Cook,  17  Wall.  178.  449;  Comm.  y.  Gay,  (Maas.)  :d6  N.  £. 

Nelson  y.  United  SUtet,  80  Fed.  Rep.  571. 
Rep.  112. 
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domestic  spiritaoas  liquors  in  any  qoantiiy  whatever,  and  of  im] 
liquors  in  any  quantity  less  than  that  which  the  xevmne  I*ws  < 
United  States  allow  to  be  imported,  it  is  held  that  an  indie 
charging  the  defendant  with  selling  liquors  withoat  lieenee, 
quantity  less  than  the  revenue  laws  allow  to  be  imported,  nes 
specify  whether  the  liquors  sold  were  imported  or  domestio.^ 

§  448.   Negativing  liicenBe  or  Authority  to  SelL 

The  question  whether  or  not  the  indictment  most  contftin  an 
gation  denying  the  existence  of  a  license  or  authority  in  the  d€ 
ant  to  make  the  sale  of  liquor  complained  of,  depends  opon  wb 
the  fact  of  his  being  an  unlicensed  person  is  or  is  not  a  neec 
ingredient  of  the  offense  charged.  If  the  very  point  of  the  al 
crime  is  that  the  sale  was  made  by  a  person  who  was  not  anthc 
to  sell,  it  is  clearly  necessary  that  the  indictment  ahoold  ehar] 
appropriate  terms,  that  the  defendant  had  no  lieenee  or  per 
Nor  is  the  role  altered  by  the  fact  that  the  requirement  of  a  lie 
to  justify  a  sale,  may  appear  by  way  of  exception  in  the  eni 
clause  of  the  statute, — as,  where  the  act  provides  that  *it  ah 
unlawful  for  any  person,  except  a  person  duly  licensed  thetefo 
sell  intoxicating  liquors.  Here  the  offense  sought  to  be  ehi 
unlawful  selling,  could  not  be  fully  described  withoat  a  referei 
the  exception.  And  therefore  it  is  not  of  that  olase  of  exMf 
which  the  law  leaves  to  be  set  up  by  the  accused.  On  the  eoni 
the  fact  that  there  was  no  license  to  cover  the  sale  is  an  em 
element  of  the  offense.  But  a  complaint  alleging  that  the  defei 
kept  a  tippling-house  is  held  to  be  good  under  the  statute  in 
tucky,  and  an  additional  averment  that  it  was  kept  withoat  a  li< 
to  keep  a  tavern  is  annecessary.^"^  But  on  the  other  hand,  i 
question  of  a  license  is  not  material  to  the  offense,  if  the  elemei 

«  State  V.  Crowell,  30  Me.  115.  State,  10  Ind.  428;  State  ▼.  Carf 

» SUte  y.  Savage.  48  N.  H.  484;  20  Ind.  219.   See  Comm.  t.  TuI 

Comm.    V.    Thurlow,    24   Pick.  874;  Cush.  502. 

Coram.     Hampton,  3  Gratt.  590;  Koop-  Comm.  v.  Harvey,  16  B.  II 

man  v.  State,  61   Ala.  70;  State  v.  Coram,  v.  Allen,  15  B.  Moo.  1. 
Horan.  25  Tex.  Supp.  271;  Howe  v. 
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the  offense  are  complete  without  the  additional  fact  of  the  sale  hay- 
ing been  unlicensed,  or  if  the  act  charged  amounts  to  an  offense 
whether  committed  by  a  licensed  or  unlicensed  person,  then  no  aver- 
ment in  regard  to  a  license  is  needed.  Thus,  on  an  indictment  for 
selling  intoxicating  liquor  to  a  minor,  it  is  wholly  immaterial  whether 
the  defendant  had  a  license  or  not,  and  therefore  no  allegation  on 
that  point  is  necessary."  So,  on  an  indictment  for  selling  liquor  on 
Sunday,  it  is  not  required  that  there  should  be  an  averment  negativ- 
ing defendant's  license  to  sell,  because  the  license  would  not  author- 
ize a  sale  on  that  day.^  And  the  same  is  true  of  an  indictment  for 
maintaining  a  liquor  nuisance.*  And  it  is  also  held  that  an  indict- 
ment for  selling  liquor  without  a  license  need  not  allege  that  the 
owner  of  the  liquor  sold  had  no  license ;  if  defendant  acted  as  the 
agent  of  a  licensed  owner,  he  can  show  that  fact  on  the  trial." 


§  448.   Form  of  Allegation  Densrixig  liicense. 

In  regard  to  the  form  of  words  to  be  used  in  an  allegation  denying 
the  license  or  authority  of  the  defendant  to  make  the  sale  complained 
of,  it  is  to  be  observed  that  this  may  generally  be  done  in  either  of 
three  ways :  (1)  by  denying  particularly  the  existence  of  each  sort 
of  license  which  might  have  justified  the  sale,  with  a  specific  reference 
to  each  of  the  sources  from  which  such  license  might  have  been  derived; 
(2)  by  negativing  the  existence  of  some  particular  variety  of  license, 
with  the  addition  of  a  general  averment  negativing  any  license  or 
authority;  (3)  by  the  use  of  a  general  formula,  without  specific  ref- 
erence to  kinds  or  sources  of  license. 

In  the  first  place,  it  must  be  noted  that,  if  the  pleader  attempte  to 
negative  the  various  forms  of  license  severally  by  name,  he  must 
include  all  the  different  forms  of  license  by  which  the  privilege  of 
selling  liquor  may  be  granted.  For  instance,  if  the  allegation  charges 
the  selling  "without  taking  out  or  then  having  a  license  as  a  grocer, 
dram-shop-keeper,  or  tavern-keeper,"  whereas  the  authorities  have 

«  Johnson  v.  State,  74  Ind.  m.  •  State     Colllni.  11  Iowa.  141. 

^  Lehritter  v.  State.  42  Ind.  888;  Stain       «  Suta  v.  Davara,  88  Ark.  517. 

V.  Slate,  50  Ind.  21. 
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pDwdr  lo  grant  a  lioenae  to  a  "Baloon^keeper"  Of  "ligtior-fielkr^"  Uit 
indietmt&t  it  inArioiil*^  Sqi  m  I»di^^  m  m^skmmt  ior  lill* 
idg  ]iqmt       bftving  ^mmtd  a  Uewm  tiieftfor  bom  Uui  ooinaii* 

moneffi  of  tho  eountj/'  is  b.i<l;  for  it  doee  not  negative  tbepVMttli^ 
sii0tii  of  a  licenge  from  the  ciicuit  courts  which  ma;  bd  done  cmu 
ftppeAl  hum  the  eommiBBionera'  refoial  to  grout  &  liaf qm.*  Sc» 
Bgniti,  u  indietaiLeiil  eliEisttig  tltAt  the  dftfeuditit  mli  U^utm  ""in  Uit 
town  of  iMksoaTille,  Neoaki  eoQiij^  ,  .  .  without  takiug  out 
and  than  having  a  lieenae  .  .  .  [bom  the  tribunal  tranaactiiig 
the  count;  bneineee  of  iaid  oonnl^  f)C  NetMho]*^  it  not  suffioirat;  tbe 
vot^B  in  bia^kate  tthodd  be  oisitled^  or  the  irorda  ''or  bom  Hift  eonip 
oil  of  any  incorporated  town  or  eitj,"  or  aoine  other  wonis  which  wonlll 
show  that  the  liquor  was  not  soh]  In  any  incorporatod  town  or  city 
under  license  from  the  city  council^  should  be  added."^  But  if  tbi 
eesnid&iitl  ii  tm  the  ioWaiiii  of  m  dly  ozdinanei  pMvMhig  for  thi 
grant  of  Uoewii^  io||i«ithe4iliitt^  on  tht  geool 

of  hia  having  a  atate  or  county  licetiee,  no  reference  to  sncb  state  or 
eotmty  Ueenae  ia  neeeeiar;/*'  E'urther^  the  reader  will  oban^  that 
it  ito  l^^iti^  poleiietf  lo  fe^w'ti^limgiiage  «f  m  MMfibllk 
this  particnlar,  it  is  essential  that  its  terms  should  be  at  least  as 
broad  as  those  of  the  law.  Thus,  if  tlie  statute  prohibits  the  sale  of 
intoxicating  liquor  to  be  drunk  in  any  of  various  enumerated  places, 
an  allegation  merely  that  defendant  had  no  license  to  sell  soeh  liquor 
to  be  drunk  "on  the  premises"  is  not  sufficient/^  It  should  also  be 
noticed  that  the  strictness  of  this  rule  may  be  relaxed  in  cases  where 
the  particular  kind  of  license  omitted  from  the  negative  allegation  is 
one  which  could  not  possibly  have  protected  the  defendant  in  the 
specific  violation  of  law  of  which  complaint  is  made.    Thus,  in  an 


«7  State  V.  Pitzer.  23  Kans.  250;  State 
V.  Haiien,  15  Mo.  447. 

«  Meier  v.  State,  57  Ind.  386;  Hender- 
son State,  60  Ind.  296;  O'Brien  v. 
State,  63  Ind.  242.  But  in  New  Hamp- 
shire, in  an  indictment  for  selling  liq- 
uor in  less  quantity  than  a  gallon,  with- 
out a  license  from  the  selectmen  of  the 
town,  it  is  not  necessary  to  alle.s:e  that 
there  were  selectmen,  nor  that  the  per- 
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son  to  selling  had  no  license  from  the 
court  of  common   pleas.     State  t. 

Adams.  6  N.  H.  582. 
^  State  y.  Pittman.  10  Kans.  693. 

70  Frankfort  Augbe,  114  Ind.  77. 15 
N.  E.  Hep.  802. 

71  Burke  v.  State,  52  Ind.  461.  SSI 
See  Sires  v.  State,  78  Wis.  861,  41  K. 
W.  Rep.  81. 
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indictment  for  selling  liquors  to  be  used  in  and  aboat  the  premises 
of  the  seller,  it  is  not  necessary  to  allege  that  be  was  not  licensed  to 
sell  for  mechanical  and  medical  purposes.^ 

Secondly,  the  indictment  may  negative  the  existence  in  the  defend- 
ant of  some  particular  kind  of  a  license,  adding  a  general  phrase 
denying  all  license  or  authority.  Thus,  in  Missouri,  a  form  much  in 
use  is:  "Without  his  then  and  there  having  a  dram-shop-keeper's 
license,  inn-keeper*s  license,  or  any  other  legal  authority  to  sell  said 
intoxicating  liquor  at  said  place,  in  manner  and  form  aforesaid,  con- 
trary," etc.  And  this  is  held  sufficiently  broad.^  And  where  such 
a  formula  is  employed  as  **without  having  obtained  a  license  as  a 
tavern-keeper  or  without  being  in  any  way  authorized,'*  etc.,  it  is 
ruled  that  the  use  of  the  disjunctive  particle  *'or"  furnishes  no  ground 
of  objection  to  the  indictment,  for  it  does  not  render  the  statement 
of  the  offense  uncertain.^^  Further,  the  addition  of  such  a  general 
phrase  will  sometimes  save  the  indictment  from  an  objection  to  one 
or  more  of  the  particular  specifications.  Thus,  under  a  complaint 
charging  a  sale  of  liquor  by  defendant,  he  not  being  authorized  to 
sell  under  the  provisions  of  a  cited  statute,  which  had  been  repealed, 
nor  by  any  legal  authority  whatever,  it  was  held  that  the  allegation 
as  to  the  statute  might  be  rejected  as  surplusage.^ 

Thirdly,  in  some  of  the  states,  (though  perhaps  not  in  all,^*)  the 
courts  will  accept  an  allegation  which  merely  denies  the  defendant's 
right  or  authority  to  sell,  by  the  use  of  a  general  formula,  without 
specific  references  to  statutes  or  to  particular  kinds  of  license.  All 
the  following  forms  have  been  held  good,  as  sufficiently  negativing 
the  defendant's  right  to  sell  in  any  mode  permitted  or  not  prohibited 
by  law : — 

Without  then  and  there  having  any  license,  appointment,  or 


"  Comm.  v.  Shaw.  5  Cush.  522. 

73  State  V.  Sutton.  25  Mo.  800;  SUt6 
V.  llornbeak.  15  Mo.  478;  State  v.  Fan- 
ning. 38  Mo.  359. 

'*  People  V.  Gilkinson,  4  Park.  Crlm. 
26. 

Comm.  V.  Peto.  186  Mass.  155. 
'*  In  Vermont,  it  has  been  ruled  that 
the  indictment  ought  to  allege  that  the 


respondent  was  not  authorized  to  sell 
liquors  in  any  mode  designated  by  the 
statute,  particularly  negativing  each 
source  from  which  he  might  have  ob- 
tained a  license.  State  y.  Sommers,  8 
Vt.  156.  But  compare  SUta  y.  Clark, 
28  Vt  298.  See,  alio.  Sute  y.  Webster, 
10  N.  J.  Law,  296. 
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autboritj  thereforj  hxEt  AxAj  had  and  obtained  as  required  bj  lav  in 
thii  eonnuoDweiilihp  and  wi^oml  ihm  ood  tbm  im?isig  mmj  hffi 

Witboiit  tmiig  duly  AQtbotiied  mi  ftsi^&tfid  fbamto  i 

to  law,"^^ 

"Without  having  aoy  legal  appointments  MthotStj^  fliiiwioB-^f^ 
^Sat  faftfing  then  mi  iiim  ugr  antibotlfy  or  Appcmtmoiil  UMflj^ 

ing  to  law  to  make  euch  sale."^ 

'  Without  fti^  ftn&ocii^  so  to  do^  oontrai?  to  tht  foioii  of  tilt  sM^ 

ute."« 

^'Withoot  baling  ft  lieoiiM  &»r  tliftt  ptirpofio  ocmimmBg  m  lcm% 
Oi^iitimry  to  the  form  of  the  statute."^ 

**Not  being  then  and  there  licensefl  accortlingto  the  lawa  of 
in  force  at  the  time,  to  sell  intoaacating  ii^aor  at  retails" 

'^Not  being  then  and  thsie  Iteensed  itHsording  to  law  to 
iatosiioiifing  iiqnorB.^ 

WLere  tba  statute  makes  It  a  mis^Gmt?aTior  to  sell  liqoor  wil 
firet  obtftining  "a  lioenee  or  permit  tbt^rbfor/'  an  lUl^gation  that  def^ 
ant  sold  %uai  "without  first  having  obtaiuodm  lliianae  thwafdr»" 
that  he  "had  no  license  authorizing  such  sale,"  is  saffioient  wiihoal 
alleging  that  he  had  no  "permit,"  as  that  word  is  used  merely  to 
denote  a  particular  kind  of  license  issued  to  pharmacists.^ 

With  particular  reference  to  unauthorized  sales  by  persons  not 
licensed  as  town  agents,  in  the  jurisdictions  where  that  system 
obtains,  it  is  said  that  it  is  not  neoessary  to  set  forth  that*  the  defend- 
ant was  not  appointed  an  agent  for  selling  for  certain  purposes,  ate. 
An  averment  that  he  was  not  "duly"  or  ^'legally"  appointed,  or  "was 
not  appointed"  such  agent,  or  that  he  "was  not"  such  agent,  at  the 
time  of  the  sale  charged,  is  sufficient.^   And  as  the  authority  of  soeh 

"Comm.   y.   Dunn.  14  Gray,  401;  South.  Rep.  S65.   See.  also,  Troet  v. 

Comm.  y.  Wilson,  11  Cush.  412.  State.  64  Miss.  188,  1  South.  Rep.  4Sk 
78  Comm.  y.  Clapp.  5  Graj-,  97;  Comm.       »- State  y.  Wishon.  15  Mo.  508. 

y.  Keefe.  7  Gray.  832:  Comm.  y.  Ro-       w  giate  y.  Buckner.  63  Ind.  27a 

land.  12  Gray.  132;  Coram,  y.  Boyle.  14       "Coverdale  v.  Slate.  60  Ind.  807. 

Gray,  8;  Comm.  y.  Clark.  14  Gray,  867.       »  Neuman  y.  State,  76  Wis,  lid,  45  N. 

7«Comm.  y.  Lafontaine,  3  Gray.  479.  W.  Hep.  30. 

w  Comm.  y.  Conant.  6  Gray,  482.  "  State  v.  Barker,  8  R.  L  880;  State  v. 

« Norton  v.  State.  65  Miss.  297.  8  Johnson,  Id.  94. 
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an'  agent  is  limited  to  sales  made  within  the  city  or  town  for  which 
he  is  appointed,  it  is  unnecessary  that  the  indictment  should  negative 
his  being  agent  for  any  other  city  or  town  than  that  in  which  the 
sale  is  alleged  to  have  been  made.^  Where  two  or  more  persons 
are  jointly  indicted,  the  language  of  this  allegation  should  be  broad 
enough  to  apply  to  each  and  all  of  them.  But  it  is  held  that  an 
indictment  alleging  that  A.  and  B.,  ''not  being  a  licensed  tavemer  or 
retailer,"  did  sell,  etc.,  sufficiently  negatives  the  qualification  of  each 
of  them."  And  conversely,  an  allegation  that  A.  and  B.  were  not 
town  agents  is  held  sufficient,  as  it  imports  that  neither  of  them  was 
such  an  agent.* 

§  460.   Beferring  to  the  Statute. 

If  different  sections  of  the  same  statute,  on  the  subject  of  the  liq- 
uor traffic,  impose  different  penalties,  the  indictment  must  show  on 
which  of  the  sections  it  is  founded."*  And  so,  if  the  statute  does 
not  put  all  sales  upon  the  same  footing,  but  makes  a  substantial  dis- 
tinction, in  its  separate  sections,  in  the  sales  which  make  parties 
responsible,  although  it  provides  the  same  penalties  for  all  unlawful 
sales,  there  is  a  substantial  reason  for  requiring  the  indictment  to 
indicate  which  section  the  defendant  is  charged  with  violating.*^ 
But  except  in  such  cases  as  these,  it  is  sufficient  to  refer  to  the  stat- 
ute generally,  without  a  reference  to  the  section  imposing  the  partic- 
ular penalty.^  In  Ohio,  the  decisions  sanction  the  practice  of  indi- 
cating the  law  alleged  to  have  been  violated  by  referring  to  the  num- 
bered sections  of  the  revised  statutes.**  And  in  Massachusetts,  a 
complaint  which  charges  an  unlawful  sale  of  intoxicating  liquor 
''contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided,'* need  not  allege  more  specifically  whether  the  ofifense  was  in 
violation  of  one  or  the  other  of  two  statutes  passed  in  different 
years.**    But  if  there  are  two  statutes,  one  general  throughout  the 

testate  V.  Shaw.  85  N.  H.  217.  ^^Kee  v.  McSweeney,  15  Abb.  New 

State  y.  Burns.  2  J  N.  H.  550.  Caa.  229. 

Stale  V.  Wadsworth.  80  Conn.  55.  "  Osbe  v.  SUte,  87  Ohio  6l.  494. 

•0  State  V.  Leavitt.  d8  N.  H.  881.  *•  Comm.  y.  Keefe.  7  Gray.  882. 

•1  Benalleck  y.  People.  81  Mich.  80Q. 
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tate,  and  the  other  special  to  a  particular  locality,  the  indictm^t 
hould  show  which  of  the  two  the  defendant  is  charged  with  violat- 
ig;  for  otherwise  it  will  not  be  sufficiently  certain  to  bar  a  second 
rosecQtion  for  the  same  ofifense.^  A  statute  which  forbids  any  per* 
on  to  sell  or  give  away  intoxicating  liquors  within  a  certain  county 
I  a  public  statute,  though  of  local  application,  and  need  not  be  spe- 
ially  pleaded  in  an  indictment.^  And  the  same  is  true  of  an  act 
rohibiting  the  sale  of  liquor  within  a  certain  distance  of  a  deeig- 
ated  locality .•^ 

§  461.   Conclusion,  Against  the  Form  of  the  Statute. 

It  has  been  said  that  where  one  statute  defines  an  offense  against 
iie  system  of  excise  of  the  state,  and  another  statute  prescribes  the 
unishment,  the  indictment  must  conclude  in  the  plural  form,  contra 
'omiam  statutorum,  or,  ''against  the  statutes  in  such  case  made  and 
rovided;"  but  that  if  the  offense  is  fully  defined,  both  as  to  its  con- 
bituent  elements  and  its  punishment,  in  one  of  the  statutes,  although 
[le  other  statute  may  impose  another  and  further  penalty,  the  indiet- 
lent  may  well  conclude  in  the  singular  form.*"  In  some  of  the 
bates,  all  indictments  are  required  to  contain  an  allegation  that  the 
cts  complained  of  were  "against  the  peace  and  dignity**  of  the  state, 
lut  in  some  others,  it  is  considered  that  this  formula  is  not  neces- 
ary  to  be  inserted  in  an  indictment  for  a  statutory  misdemeanor 
nder  the  liquor  laws.* 

\  462.   Complaint  for  Violation  of  Municipal  Ordinance. 

Most  of  the  rules  and  principles  stated  in  the  foregoing  sections 
rill  be  found  applicable,  mututia  mutandis,  to  the  case  of  complaints 

wCamp  V.  State,  27  Ala.  53.    See  ^King  v.  State.  2  Ind.  528;  Kane  t. 

Imstead  y.  State,  80  Ala.  16,  7  South.  People.  8  Wend.  212;  Batman's  Case,  8 

:ep.  775:  Seifried  v.  Comm..  101  Pa.  Me.  118;  State  v.  Robbins,  1  Strobh.  865; 

t.  200;  Stone  v.  State,  (Miss.)  7  South.  State  y.  Dayton,  28  N.  J.  Law,  49; 

cp.  500.  State  y.  Wilbor,  1  R.  L  199, 86  Am.  Dec 

w  Powers  y.  Comm.,  (Ky.)  18  a  W.  24o. 

ep.  450.  w  State  y.  Miller,  U  Cons.  5111. 
*7  State  y.  Wallace,  94  N.  Car.  887. 
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under  municipal  ordinances  on  the  subject  of  liquor-selling.  It  is 
said  that  the  facts  constituting  the  ofifense  mast  be  set  out  in  the 
complaint  as  fully  and  completely  as  they  are  required  to  be  stated 
in  an  indictment  for  a  similar  ofifense  against  the  state.^^  And  if 
the  complaint  quotes  the  ordinance,  but  fails  to  show  in  what  manner 
it  was  violated,  it  is  defective.'®*  But  if  the  complaint  substantially 
follows  the  language  of  the  ordinance  under  which  the  prosecution 
is  brought,  it  will  in  general  be  sufficient.'"  It  is  also  held  that  it 
is  sufficient  to  state  in  the  complaint  that  the  prosecutor  has  just 
caase  to  suspect,  and  does  saspeot,  the  person  charged,  provided  the 
complaint  in  all  other  respects  conforms  to  the  requirements  of  the 
common  law.'®* 


Part  II.    Particular  Averments. 

§  463.   Alleging  Character  or  Occupatioii  of  Defendant. 

If  the  statute  upon  which  an  indictment  is  founded  makes  the  act 
charged  an  ofifense  only  when  it  is  done  by  a  person  belonging  to  a 
particular  class,  or  possessing  a  certain  qualification,  or  pursuing  a 
given  business,  so  that  the  crime  can  be  committed  only  by  one  who 
is  so  situated, — as,  where  the  statute  forbids  the  sale  of  liquor,  under 
certain  circumstances,  by  '^merchants,''  ''licensed  retailers,**  "whole- 
sale liquor-dealers,"  etc., — the  indictment  must  show  on  its  face  that 
the  accused  comes  within  the  class  designated  by  the  statute.'^  Thus, 
a  complaint  under  a  statute  forbidding  the  sale  of  liquor  after  ''notice 
to  any  tavern,  hotel-keeper,  merchant,  grocer,  saloon-keeper,  distiller, 
brewer,  or  any  other  person  having  or  keeping  any  Buob  intoxicating 
liquors,"  etc.,  must  allege  that  defendant  was  one  of  the  persons  enu- 
merated.*^   Bo,  where  one  statute  forbids  any  person  to  sell  any 

CuDDingham  v.  Berry,  17  Oreg.  Sute  v.  Ranyan,  96  Mo.  167;  State  v. 

622.  22  Pac.  Rep.  115.  Andrewt.  Id.  169;  Bode  v.  State.  7  GiU. 

101  Marietta  v.  Alexander.  (Qa.)  12  S.  826;  State  v.  Martin,  84  Ark.  840;  Peo- 

£.  Rep.  681.  pie  y.  Page.  8  Park.  Crim.  600;  SUte  v. 

i<»3MaDkato  v.  Arnold.  86  Minn.  62. 80  HeiUch.  29  Minn.  184.  12  N.  W.  Rap. 

N.  W.  Rep.  805.  868. 

'MRoberaon  t.  Lambertyllle.  88  N.  J.  » State     HeitMsh,  29  Minn.  184.  If 

Law.  69.  N.  W.  Rap.  868. 

>«4SUta  T.  Ryan,  80  Mo.  App.  109; 
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"fenoeuted  of  distilled  li(iuor"  oa  Sunday^  and  anotbaf  aUiato  loi* 
liiB  any  kee^  nf  «  dnm^aliop  to  vaU  mtiy  "falfitiimffay  S|Mn"  m 
%m^j,  fts  indiotment  chargiiig  a  pefsoti  iritis  nttiag  "intiiaiBt^ 
liquors"  od  Siuitlay  ia  bad,  unlesB  it  also  cbarges  that  he  was  the 
keeper  of  a  dram-shop. We  End,  however^  an  occaaiotial  dedijoc 
lb«i  it  ie  «iiffloiaiit  if  the  Qbameler  m  oooapaiicm  ot  Ibe  dafflndut 
in  efideno^  or  10  otherwise  efttiaEaetoiriljr  witWiahed  liiim 
wndition  of  judgment. But  tbis  ie  not  in  hftinaimy  with  tim  gM- 
iBtA  prinfiiple  wbiefa  leqtiires  the  indictment  to  nhow  every  ful 
ettftty  In  eourtititte  ih«  offense.  And  in  aocordance  with  the 
nlei  it  th*  statota  im^oees  different  peoaltiaa^wpGii  mm  ^iM  of  p» 
BOOS  from  those  imposed  upon  another  classj  for  doing  the  asme  aot» 
the  indictmeat  Bhould  indicate  the  class  to  which  the  defendant 
htlongs.  Saoh,  (or  example,  the  case  where  the  law  impoaes  a  fins 
Upon  my  peram  mSBng  liquor  to  iniiicm^  bnt|  if  thA  ?mipr  ii  a 
lienifrd  dealer,  imposes  the  additional  penalty  nl  IbflBlbm  if  Ui 
lioense.''^^  But  on  tho  other  band,  if  the  charaeter  Of  ooonpfttioo  of 
defendant  is  not  an  eaawti^ingredient  2^_^|!4SiM$^^t!p 

prohibited  act,  irrespective  of  their  calling  or  basiness, — itia  not  nee- 
essary  that  the  indictment  should  contain  any  such  allegation.^ 
Thus,  an  indictment  for  selling  liquor  without  a  license  need  not  charge 
that  defendant  was  a  liquor-dealer;  for  no  one  can  sell  without  license, 
whatever  bis  business  may  be."^  But  if  the  defendant  is  deacribed 
in  the  indictment  as  a  "trader  in  goods,  wares,  and  merchandise, 
and  spirituous  liquors,"  there  is  no  room  for  objection  on  that 
ground.^"  And  an  indictment  against  two  defendants  jointly,  for 
keeping  open  a  saloon  where  intoxicating  liquors  were  sold  dnring 
the  day  of  an  election,  is  not  defective  because  it  fails  to  allege  a  part- 

»w  State  V.  Lisles.  .58  Mo.  359.  Luddy,  143  Ma88.  568. 10  N.  E.  Rep.  448; 

Brown  v.  State.  2  Head.  180.  State  v.  Farmer,  104  N.  Car.  887,  10  a 

»«Baer  v.  Comm..  10  Bush.  8.  E.  Rep.  563. 

>»  State  V.  Butcher.  40  Ark.  363;  John-       "^gtate  v.  Butcher,  40  Ark.  86t. 
son  V.  People.  83  111.  431;  Comm.  v.  State  v.  Fant.  2  La.  Ann.  887;  Slate 

Rucker,  14  B.  Mon.  228;  Comm.  v.  Fear-  v.  Began,  Id.  888. 
son.  8  Mete.  (Mass.)  449;  Comm.  v. 
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nership  between  the  defendants,  or  that  either  of  them  owned  or  con- 
trolled the  salooD.^" 

§  464.   Misnomer  of  Defendant. 

It  is  a  familiar  rule  of  criminal  pleading  that  a  substantial  mistake 
in  the  name  of  the  defendant,  as  given  in  the  indictment,  is  good 
ground  for  a  plea  in  abatement;  but  a  misnomer  is  waived  by  a  plea 
of  not  guilty.  This  rule  applies  as  well  to  prosecutions  under  the 
liquor  laws  as  to  any  other  criminal  cases.  Thus,  in  a  case  in  Ala- 
bama, the  defendant  was  indicted  under  the  name  of  ''Zachariah 
Lawrence,"  for  selling  liquor  without  a  license.  He  pleaded  in 
abatement  that  his  name  was  "Zachary  Taylor  Lawrence."  The 
plea  was  sustained."*  In  Vermont,  where  an  information  for  main- 
tainiug  a  liquor  nuisance  named  the  respondent  as  ''Thomas  J.," 
and  he  pleaded  in  abatement  that  his  name  was  "Timothy  J./*  it  was 
held  that  the  information  might  be  amended."^ 

§  466.   Allegations  of  Sales. 

In  a  majority  of  the  prosecutions  instituted  under  the  liquor  laws, 
the  gist  of  the  offense  is  a  sale  of  liquor,  made  under  circumstances 
which  render  it  unlawful.  In  such  cases,  the  sale  should  be  alleged 
in  the  indictment  by  the  use  of  proper  technical  terms.  There  is, 
however,  some  authority  for  thinking  that  the  term  ''sell"  is  not  abso- 
lutely indispensable  in  this  connection.  In  a  case  in  Massachusetts, 
an  indictment  was  held  good  which  alleged  that  the  defendant  "did 
presume  to  be,  and  was,  a  retailer  of  spirituous  liquors  to"  a  person 
named.  The  court  held  that  this  language  substantially  charged  a 
sale.  '*To  retail,"  they  said,  **is  to  sell  in  small  quantities.  To  retail 
to  any  particular  individual  is  to  sell  to  him  in  a  small  quantity.""* 
But  the  careful  pleader  will  make  use  of  the  one  word  which  precisely 

luJaDks  V.  State.  (Tex.  App.)  15  S.  804.   The  omission  of  the  auxilary  verb 

W.  Hep.  815.  "did,"  which  should  have  been  joined 

l.awrence  v.  SUta.  50  Ala.  61.  with  the  words  "sell  and  dispose  of. " 

State  V.  Murphy.  55  Vt  547.  it  not  fatal  npon  a  motion  In  arrest. 

"•Comm.  V.  Kimball.  7  Mete  (MaM.)  State  v.  Whitney.  15  Yt  29a 
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describes  the  transaction.  If  this  alkgation  ii  Inradv  fhui  tht 
kmM  of  ttifi  itfttntor  tiba  wpmtHHidMt  wflcda  mfty  nmilly  1w4ii^ 
regaidedf  pnmded  there  is  no  essential  repiignaDce.  ThwB^  when 
tbe  indictment  charges  that  the  defendant,  without  a  license,  **di4 
unlawfully  sell  for  one  dime^  barter  for,  and  give  awaj«  certftin  intoi- 
kating  liquor,^  mA  Iha  fltatnt«  imt  not  make  it  ui  oStmm  to  *(m 
away^  or  '*barlar  for**  liquor^  tbe  iadktnient  will  be  Bovbdnod 
S  motion  to  qiiaah,"^  And  conversely,  although  the  st&tat« 
Udditional  or  cutnulative  termSjit  does  not  follow  thai  the  indiel 
mm%  employ  tfaeia  all.  for  uutewe,  wbm  tb«  atetttto  la 
againjit  any  ima  nho  afaall  w  be  bi  mj  mim  ooaoeniad 
iog/*  it  38  enough  if  the  indictment  simply  charge.^  that  the  defeod- 
ant  ''sold''  liquors. So,  under  a  statute  ffovidiog  iimi  ikq  oalw 
oensed  person  ibftll  "barter,  sell,  exobange,  m  ottonili 
for  hia  ^in  or  beiiifit«  aay  apiiitaoDfi  liqnonii*  it  ia  nUt  m 
Iba  iaditoeat  abould  aUofs  tbat  the  aale  eharged  waa  made  by 
defendant  "for  his  gain  or  benefit.  Where  the  sale  was  mi 
to  one  who  aetod  aa  the  agent  of  an  lUi^aQloaed  principal,  it  ia  held 

aaaaala  to  tbe  priiieipal»  if  he  is  afterwards  discoverad*^**  U  the 
sale  was  made  by  an  agent  or  servant  of  the  defendant,  the  nam©  of 
aneh  person  should  be  given,  if  it  is  intended  to  chaiiga  ^he  ael  aa  a 
sale  by  tbe  master  or  principal.  But  if  tbe  latter  ia  indieted  for 
being  "interested  in*'  an  unlawful  sale,  it  is  not  neceaaary  to  name 
the  subordinate  through  whom  the  sale  was  made.^  When  the 
defendant  is  charged  under  a  statute  against  selling  liquor  as  a  traTel- 
ing  agent  for  another  person  or  firm,  the  indictment  sboold  name  tbe 
person  or  firm  for  whom  the  accused  acted  as  agent.^  Where  tbe 
statute  provides  that  a  delivery  of  liquors  in  a  non-license  town  shall 


diPlfl 

[iii4l 


steel  v.  State,  26  Ind.  92.  See.  aUo, 
State  v.  Fant,  2  La.  Ann.  837;  State  v. 
Finan,  10  Iowa.  19;  Slate  v.  Woodward. 
25  Vt.  616. 

"7  Needham  v.  State.  19  Tex.  832. 

Anderson  v.  People.  68  111.  58.  See. 
also.  ArriDgton  v.  Comm.,  (Va.)  12  S. 
£.  Rep.  224. 
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*»Comm.  V.  Very,  18  Gray.  124; 
Comm.  y.  McQuire.  11  Gray,  460;  Stale 
v.  Wentworth.  85  N.  H.  443. 

i»>0'Bryan  v.  State.  48  Ark.  48,  8  & 
W.  Rep.  889. 

u^Sute  y.  Higgina,  58  Yt.  19L 
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be  deemed  a  sale  there,  an  indictment  containing  an  ordinary  charge 
of  a  sale  in  such  town  is  sufficient.^ 

§  466.   Alleging  Evasionfl  or  Devices  to  Conceal  a  Sale. 

We  have  already  seen  that  any  transaction  which  in  reality 
amounts  to  a  sale  of  liquor,  in  violation  of  law,  will  be  punished  as 
such,  whatever  devices  or  subterfuges  the  parties  may  resort  to  for 
the  purpose  of  concealing  the  sale  or  evading  the  statute.*^  Where 
such  cases  are  met  by  the  terms  of  the  law, — as,  where  the  statute 
provides  that  "the  giving  away  of  intoxicating  liquors,  or  other  shift 
or  device  to  evade  the  provisions  of  this  act,  shall  be  deemed  and 
held  to  be  an  unlawful  selling," — the  indictment  may  simply  allege 
a  "sale,"  and  under  this,  ail  the  facts  necessary  to  constitute  a 
sale  may  be  proved.'**  Bo,  where  an  unlicensed  person  sells  liquor 
with  another  article  and  receives  pay  for  both  together,  it  is  sufficient 
to  allege  the  sale  of  the  liquor  only.^  And  so,  when  the  statute 
speaks  of  selling  liquor  directly  or  indirectly,  or  on  any  pretense  or 
by  any  device,  it  only  designs  to  describe  different  methods  of  com- 
mitting the  same  offense ;  and  it  is  not  necessary  that  the  indictment 
should  state  in  what  method  the  selling  was  accomplished.^  But 
when  the  statute  does  not  prohibit  the  giving  away  of  liquors,  unless 
done  '*with  the  purpose  of  evading  the  law,**  it  is  thought  that  where 
the  transaction  charged  as  the  gravamen  of  the  offense  pretended  to 
be  a  gift,  thoagh  it  was  really  a  sale,  the  indictment,  to  be  sufficient, 
must  charge  that  the  gift  was  made  '*with  the  purpose  of  evading  the 
law."'''  And  if  the  statute  prohibits  the  giving  away  of  liquor  ''in 
consideration  of  the  purchase  of  other  property, the  proper  method 
is  to  charge  a  gift,  adding  the  words  of  the  statutory  qualification.'*' 

estate  y.  Basterman,  54  Conn.  88,  6  ^^^StaUworth  v.  State.  16  Tex.  App. 

Atl.  Rep.  185.  845.  But  a  prohibited  sale  being  a  yiola- 

IS*  Svpra,  g  409.  tlon  and  not  an  evasion  of  the  law.  an 

People  y.  Sweetser,  1  Dak.  808,  46  indictment  need  not  allege  the  sale 

N.  W.  Rep.  452.  to  have  been  made  with  that  purpose. 

i»Comm.  y.  Thayer,  8  Mete.  (Matt.)  McMillan  y.  State.  18  Tex.  App.  875. 

52.5  »SUte  T.  FInan,  10  Iowa.  10. 

Instate  y.  Deyine.  4  Iowa,  448. 
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S  467.  CSiargliiflr  TJme  or  IMspoBlttcm  of  UqjiionL 

There  are  some  easee  in  whieh  it  will  be  neoeesaiy  for  the  i 
ment  to  show  the  parpose  for  whieh  the  liquors  ware  sold,  or  ti 
or  disposition  intended  to  be  made  of  them.  For  ezamj^e,  i 
to  constitute  the  offense  whieh  the  indictment  atteoapts  to  el 
the  defendant,  being  a  draggist,  most  have  sold  the  liqaor  as  \ 
erage,  the  indictment  is  fatally  defective  if  it  does  not  so  eha 
And  so  an  indictment  for  the  sale  of  cider,  mider  s  sfcatote 
only  prohibits  its  sale  ''as  a  beverage  or  for  tippling  poxposee," 
allege  that  it  was  sold  for  snch  pnrpoees.'**  Sometimes  the  nee 
of  charging  the  purpose  of  the  sale  will  be  snflBciently  met  bj  i 
ative  allegation,  to  the  effect  that  the  liqaor  was  not  sold  for  i 
the  specially  excepted  and  permitted  uses ;  as  under  a  genera 
hibitory  law,  forbidding  all  sales  except  for  medieal^  sffjfintif 
mechanical  purposes.^*^ 

§  468.  E[nowledge  and  Intent  of  Vendoir. 

If  it  is  an  essential  ingredient  of  the  offense  eharged  the 
defendant  should  have  known  the  special  facts  whieh  made  the 
unlawfal,  such  knowledge  should  be  alleged  in  the  indietment. 
in  all  cases  where  ignorance  or  mistake  of  faet  woold  not  eonsi 
a  defense,  such  an  allegation  is  not  needed.  Thus,  if  the  sfa 
prohibiting  the  sale  of  liqaor  to  minors  does  not  provide  that  th 
must  be  ""knowingly  and  wilfully**  done,  to  constitute  the  offieni 
is  not  necessary  that  these  words  should  appear  in  the  indietma 
Begard  must  be  had  to  the  statute.  And  if  the  indictment  doei 
contain  enough  to  make  out  the  statutory  misdemeanor,  it  will 
be  aided  by  the  employment  of  the  common  law  formulas, 
instance,  under  a  statute  prohibiting  the  sale  of  intoxicating  liq 

Instate  y.  Buckner.  20  Mo.  App.  420.  State  y.  Shackle.  29  Kant.  841 

Bee.  aUo,  People  v.  Hincbman,  75  Mich.  ^s^Comm.  y.  Sellers,  180  Pa.  St.  t 
687.  43  N.  W.  Rep.  1006.  AU.  Rep.  54L 

State  y.  Dunlap.  81  Me.  389, 17  AtL 
Rep.  818. 
(640) 


Ch.  19] 


INDICTMENTS  UNDER  LIQUOR  LAWS. 


§  459 


"as  a  beverage/*  an  indictment  charging  that  defendant  did  sell 
intoxicating  liquors  ''maliciously  and  wilfully"  does  not  state  an 
offense.*" 

§  469.   Allegatioii  as  to  Time. 

An  indictment  for  an  unlawful  sale  of  liquor  should  always  con- 
tain  an  allegation  of  the  time  when  the  sale  charged  was  made.*** 
But  the  degree  of  particularity  with  which  the  date  must  be  given 
will  depend,  in  large  measure,  upon  whether  the  indictment  is  drawn 
under  common-law  rules  or  under  statutes  dispensing  with  a  precise 
statement  of  time  where  time  is  not  of  the  essence  of  the  offense. 
Under  the  former  system,  a  complaint  which  does  not  state  the  year 
in  wbich  the  alleged  sale  was  made  is  fatally  defective.**  And  it 
must  also  specify  the  particular  day;  and  if  the  day  of  the  month  is 
left  blank,  although  the  month  and  the  year  may  be  named,  it  is  not 
sufficient.***  As  to  the  sufficiency  of  a  charge  that  the  offense  was 
committed  ''on  or  about*'  a  certain  specified  day,  the  authorities  are 
not  harmonious.  In  some  jurisdictions,  such  an  allegation  is  held 
good  at  common  law ;  in  others,  it  is  considered  insufficient ;  in  oth- 
ers, it  passes  muster  by  the  aid  of  a  statute.*''  It  is  usual  and 
proper  to  repeat  allegations  of  time  and  place,  before  material  aver- 
ments  in  the  same  count,  by  the  use  of  the  phrase  "then  and  there.** 
But  it  is  said  that  a  count  alleging  that  the  defendant  did  "then  and 


i» State  y.  Hafsoos.  (a  Dak.)  47  N. 
W.  Hep.  400. 

i^ComiD.  y.  Adamt.  1  Gray,  481; 
Comm.  V.  Kingman,  14  Graj.  85;  Comm. 
y.  Thiirlow,  24  Pick.  374;  State  y.  Ken- 
nedy. 86  Vt  568;  State  y.  O'Keefe.  41 
Vt.  691;  State  V.  Bruce.  26  W.  Va.  158; 
Clark  V.  State.  34  Ind.  436;  State  y. 
Zeitler.  63  Ind.  441.  See  Olmstead  y. 
IState.  (Ala.)  9  South  Rep.  787:  PhiUipi 
y.  Slate.  (Ga.)  12  S.  E.  Hep.  6.50. 

State  V.  Kennedy.  36  Vt.  563.  An 
alleiration  in  an  indictment  that  the  of- 
fense therein  charged  was  committed 
on  a  certain  specified  "^day  of  Septem- 
ber now  past. "  it  not  ttated  with  suffi- 


cient certainty.  Comm.  t.  Griffin,  8 
Cush.  528. 

i»  Clark  y.  State.  84  Ind.  486.  Com- 
pare Sayage  t.  Comm.,  84  Va.  582.  5  8. 
£.  Rep.  568. 

»»8e6  State  y.  O'Keefe,  41  Vt  691; 
Rawton  y.  SUte.  10  Conn.  292;  Comm. 
y.  Purdy.  147  Mats.  29;  State  y.  Layake. 
26  Minn.  526.  6  N.  W.  Kep.  889.  87  Am. 
Rep.  415.  See.  also.  State  y.  McMickle. 
84 Tex.  676;  State  y.  Elliott.  Id.  148;  Peo 
pie  y.  Aro.  6  Cal.  207.  65  Am.  Dec.  508; 
Farrell  y.  State.  45  Ind.  871;  Cokely  y. 
State.  4  Iowa.  477;  State  y.  Harp.  31 
Kans.  496.  3  Pac.  Rep.  482;  State  y. 
Toller.  84  Conn.  280;  Fish  v.  Manning. 
81  Fed.  Rep.  840. 
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there"  unlawfully  sell  liquoij  no  other  reference  to  lime  being 
in  thftt  oanait  Bltbopgh  a  deflnifo  time  was  ind  tils 
count,  IB  demarrable/"*   If  the  allegation  of  time  ondertabet 

than  is  necessary,  (as,  specif  Ting  a  day  of  the  week,  when 
not  enter  into  the  oJ]:easaJ  the  s[irplua  matter  may  be  re|ec;ed ;  tt  ii 
HO  gloMd  for  difttnisii&g  tbe  tomplaint  or  quashing  the  mdie&iiMiiL** 
8o  a  eomplaiiit  for  not  closing  a  saloon  at  nind  o'clock  ii  not  bi|. 
because  nine  o'clock  of  the  evening  ie  not  specified,***  And  a  eoa* 
plaint  which  charges  the  defendant  with  having  been  eogajiad  ta  la^ 
illegil  oGcnpatioa  b&m  a  ipeeified  day  "unto  the  day  of  Ilit  jftlj 
hereol/  tbe  eamplaint  being  fully  dated  aa  to  diiy«  rnxmA^  and  pH 
euttlciently  alleges  the  time  of  the  offeiisej*^ 

In  several  of  the  states,  as  we  have  already  intimated,  tbe  .^''^'v  « 
provide  that  an  indictment  shall  not  ba  rendered  invalid  for  514:^14 
iitt|i0  tlsa%  tli«  tiiaa  at  wbieh  the  offenie  ma  iiimimllad«  wbm  KH 
ienot  of  the  eggence  of  the  off  en  Be.  IT  ndor  such  a  proviaiOQ,  ageoml 
allegation  ae  to  the  time  of  tbe  sale  charged  is  eufficiGnt,***  And  i:  i* 
not  invalidated  by  tbe  fact  that  the  day  of  the  month  ia  nol  glveji,  if 


certain  to  allege  that  the  sale  was  made  "on  or  about  tbe  monlfcirf 
January,  Fehruary,  and  MrtrclK"^**  It  is  also  ruled  that  time  is  not 
a  material  ingredient  of  the  oilcuse  of  keeping  a  saloon  wheroin  intoa- 
Idating  liqnoia  wm  wM^  lutd  radi»f  m  tadiotmaat  dhatgiiig  lalea  m 
a  specified  ft  conviction  may  be  bad  for  sales  made  al  any  ^jsm 
within  three  years  prior  to  tbe  finding  of  the  indictment**  An  avffr 
ment  that  the  defendant  sold  liquor  "on  the  6th,  7tb»  Slb^  and  Ift 
days  of  Junef  and  for  thirty  days  prenoue  to  said  Slli  of  Jom^  sal 
on  each  and  iietj  of  nid  days/  bas  been  beM  «Bffl«&eii|  in  ^ 

•Smie     Bruce.  26  W,  Va.  153.  SnvHge  v. 

s*felnte  V.  Fletcher,  13  B.  L  522.  E,  Hep  ii'*3. 

Peoiile  V.  HuM©d,ia  lUeh.  m/k  16  StaU  v.  Findley,  77  Mo,  38a 

W,  Hep*  SitH<3      Wambold,  TZ  Ii>wi^4«gLll 

HtCdiami     Spsomati,  10  Anta,   X  ^^  rup-  3i3. 
401 .  "  M  !i)  or  of  New  York  v*  Mmioa.  4  %. 

Arnagt^aTi  OoWkfi  ilFfc)  IX   Smith,  142,  Cotnpara 
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§  460.   Laying  the  Time  with  a  Oontinaando. 

When  the  offense  charged  is  oontinnous,  consisting  of  a  succession 
of  acts,  or  a  prohibited  traffic  carried  on  from  day  to  day,  it  may 
properly  be  laid  with  a  continuandoJ^  And  where  an  offense  of  this 
kind  is  charged  to  Dave  been  committed  on  a  certain  specified  day 
and  *'on  divers  other  days  and  times  between"  such  day  and  the  day 
of  finding  the  indictment,  the  allegation  is  good,  althongb  the  date 
specified  may  have  been  beyond  the  period  of  limitations.^^  But  this 
form  of  allegation  is  not  strictly  proper  where  the  offense  charged  is  not 
continuous  in  its  nature,  but  consists  of  a  single  act.  Nevertheless, 
if  the  date  specified  is  within  the  time  of  limitations  and  is  laid  with 
sufiicient  certainty,  the  clause  in  relation  to  **divers  other  days  and 
times"  maybe  rejected  as  surplusage,  and  so  the  indictment  will  be 
sustained.'* 

§  461.   AllegaUon  as  to  Place. 

An  indictment  for  an  unlawful  sale  of  liquor  should  always  contain 
an  allegation  of  the  place  where  the  sale  charged  was  made.''^  And 
in  some  states  it  is  held  that  an  allegation  which  does  not  charge  the 
offense  to  have  been  committed  in  any  other  place  than  the  county  is 
not  good.'^'  But  it  need  not  designate  the  place  of  sale  with  any 
greater  accuracy  than  by  naming  a  particular  town  or  city  in  the 
appropriate  county.^  Thus,  an  indictment  which  describes  the 
defendant  as  **J.  8.  of  N.,  in  the  county  of  W.,**  and  alleges  that  he 


Our  House  v.  State.  4  Greene, 

(Iowa.)  172. 

Slate  V.  Cofren.  48  Me.  364. 
"»Dan8ey  v.  State.  23  Fla,  816.  2 
South.  Rep.  602;  Comm.  v.  Bryden,  0 
Mete.  (Mass.)  187;  Coram,  v.  Walton.  11 
Allen.  288;  Comm.  y.  KendaIM2  Cusb. 
414;  Comm.  v.  Rhodes.  148  Mass.  123. 
19  N.  E.  Rep.  22;  South  v.  Comm.,  79 
Ky.  493;  People  Gilkinson.  4  Park. 
Crim.  26. 

Young  V.  Comm..  14  Bnsh,  161; 
Grimuie  v.  Comm.,  5  B.  Hon.  263; 


State  Peterson.  88  Minn.  148.  86  N. 
W.  Rep.  448;  Loughridge  y.  State, 
(Miss.)  8  South.  Rep.  667;  Comm.  y. 
Head.  11  Gratt  819;  Arrington  y. 
Comm..  (Va.)  12  8.  K  Rep.  224.  Com- 
pare State  y.  Cottrill  81  W.  Va.  162.  6 
a  £.  Rep.  428. 

Grimme  y.  Comm..  5  B.  Mon.  268. 
Compare  State  y.  Emery.  98  N.  Car.  668, 
8  S.  £.  Rep.  686. 

^2  Zumhoff  y.  State.  4  Greene.  (Iowa.) 
526;  Sayage  y.  Comm.,  84  Va.  619.  5  a 
£.  Rep.  56S. 

(543) 


flOM  ^xm  onlawfidly  ^ftt  M*/  tbois^H  withoiit  iftjittg  ^'nid  M.*  or 
jA&ding  the  name  <lf  thft  doiiiitf ,  imffiaiiDlly  staiaa  the  plaM  ol  Ihl 

eommiBsioTi  of  the  offense,'^    But  a  complaint  wbich  meri4j  char^jes 
an  aolawfal  sale  of  lifjuor  "at  W-,"  without  saying  "at  the  town  d 
W.,*"  and  without  giriog  the  oame  of  the  eoonty,  m  fatally  defeetim** 
fofth^  flwi  tpaeif^riiig  Ibe  mmtf  mcA  town  it  is  nol  gaxsmUj  oat*  ^ 
iaiarj  to  go.    Tbua,  fbii  indictment  need  not  Btate  whetber  Uie  «lt  i 
was  made  from  a  dwelling-house,  or  from  a  tavern,  or  oth&r  place  ot  i 
common  resort,  although  the  Btatnte  may  preecnba  diiferaot  rolas  ai  j 
t(i  4ti#  etU^^ee  i^qtiiiii  in  IM  two  eaeea.^  The  me^ptioo  to  Wil 
ndd»  however,  is  found  in  oaHee  whera  theaeta  wmplained  of  are  bik^ 
as,  under  the  local  statute,  would  constitute  the  particular  plaee  where 
ihej  were  done  a  nuisanoe.  Hera  the  place  moat  be  described  wiAd 
i^ffiebnl  Mlnra^  In  idintilr  li  tTudertlila  tttqttiMmflat,  it  ii 
that  an  aOiflptlon  that  the  olfeoift  mm  eommttted  ''at  Op,  in  tbe  m9|| 
of  B.,  in  a  stone  building  QBed  and  occupied  by  the  defendant  ai  i 
grocery  and  a  dweiliag^honfle  at  the  time  of  the  aala^*"  ia  a  auffieient 
deamptlm  tsS  tbe  pUm*^^^^^  mk  m  ftU^gatioii  dtootibiQg  the ' 

known  aa  West's  drug^store,"^^  But  it  m  held  that  an  indictment 
charging  that  the  defendant  "on  or  about  the  eighteenth  day  of  Mofem- 
ber,  A.  D.  1865,  a  certain  frame  building  •  •  •  did  sell  intoxi- 
cating liquors/'  is  bad  on  motion  to  quash,  by  reason  of  theomiaaioB 
of  the  word  "in"  before  the  words  "a  certain  frame  building.*  In 
making  this  decision,  the  court  said  that  the  place  of  the  alleged 
offense  must  be  so  described  in  the  indictment  aa  that  an  officer  exe- 
cuting process  would  be  able  to  identify  it,  one  reason  being  that, 
under  the  statute,  all  places  where  intoxicating  liqaora  were  aold  in 
violation  of  law  might  be  shut  up  and  abated  as  nuiaancea.^ 


^  Comm.  V.  Cummlngs,  6  Gray,  487. 

^  Comm.  V.  Barnard,  6  Gray,  488. 

i»  Comm.  V.  Clapp,  5  Gray,  97.  See 
Burch  Republic,  1  Tex.  608;  Coch- 
ran y.  State,  26  Tex.  678. 

(544) 


>M  State     Muntz,  8  Kant.  888. 
^  West     Columbus,  20  Kant.  80. 
w  Hagan  v.  State,  4  Kana.  88. 
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§  462.   lOLying  the  Venue. 

The  caption  or  introduction  of  an  indictment  should  definitely 
name  the  county  and  state.  And  when  this  is  done,  the  name  of  the 
state  need  not  be  repeated  in  the  counts,  and  the  county  may  there- 
after  be  referred  to  as  "said  county  of  A.,"  or  as  "the  county  afore- 
said." Thus,  for  example,  if  the  indictment  begins  with  the  words 
"The  jurors  of  the  grand  jury  of  the  county  of  Riley  and  state  of 
Kansas  empanelled,"  an  allegation,  in  the  body  of  the  indictment, 
that  the  offense  was  committed  "at  Ogden,  in  the  county  of  Biley 
aforesaid"  is  a  sufficient  laying  of  the  venue.^  Bo  also,  where  the 
indictment  is  entitled  "The  district  court  for  the  counties  of  Lyon 
and  Lincoln,  and  state  of  Minnesota,"  the  place  of  the  commission 
of  the  offense  is  sufficiently  described  by  an  allegation  that  it  was 
done  "in  said  county  of  Lincoln. "^'^  But  it  will  be  observed  that  in 
a  case  like  the  last,  where  two  counties  are  named  in  the  caption  or 
introduction,  it  would  not  be  sufficient  to  refer  to  "the  county  afore- 
said,"  because  it  would  be  ambiguous. 

§  463.   Where  Place  is  of  the  Essence  of  the  Offense. 

There  are  some  cases  in  which  the  place  of  its  commission  is  so 
far  a  material  element  of  an  offense  as  to  require  to  be  stated  with 
great  particularity.  Thus,  under  a  statute  prohibiting  the  sale  of 
malt  liquors  "at  or  within  three  miles  of  Providence  College,"  an 
indictment  charging  that  defendant  sold  such  liquors  ''at  Nettleton, 
in  violation  of  an  act  of  the  legislature,"  (referring  to  the  said  stat- 
ute by  date  and  title,)  but  not  alleging  that  the  sale  was  made  within 
three  miles  of  Providence  College,  was  held  fatally  defective.*^*  So, 
where  the  law  appropriates  all  moneys  accruing  from  fines  for  viola- 
tions of  the  liquor  laws  committed  within  the  limits  of  a  city  to  the 
use  of  the  city,  and  makes  a  different  disposition  of  the  fines  where 

i»  State  V.  Muntz.  8  KaoB.  888;  Bute  i^iRagan  y.  SUta,  67  Mitt.  882,  7 

V.  Shaw.  :^  N.  U.  217.  8oath.  Rep.  280. 

i<»  State  V.  Lavake.  26  Minn.  526,  6  N. 
W.  Hep.  339.  37  Am.  Kep.  416. 
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the  oSeuBBB  ware  committed  beyond  the  cit;  limits,  the  exact  jkm 
0f  an  otfeue  ebaiged  tteeoniea  mttttelalaiid  taitist  be  provei  aa  lail^ 

eixiil  vbote  the  Uxpsm  mi  aeld,^ 

§  464-    Allegation  of  Name  of  Purchaser, 

la  an  indictmeBt  for  an  unlawful  sale  of  intoxicaUog  lif|iion,  h  i 
oeoesia^  to  allege  the  name  of  the  person  to  whoni  the  wlej 
made?  Vpm  tbia  qiMiioii  fbe  gatlioiitieB  we  m  MtiM^jr  < 
that  neither  side  can  be  said  to  be  supported  by  a  gemerml  \ 
jadicial  opinion >  In  the  first  place,  there  are  many  re8[«daUi 
dedeious  to  the  effect  thai  the  name  of  the  Tdndee^  if  kxio«ii«  moA 
ha^ftted  in  tbe  indieliaetit^  and  if  it  it  110I  knoim  to  tb#  inuwuiy 
OT  the  paad  j^iy,  tbat  faet  mmBt  be  stated  as  an  excuse.***  ThMl 
rulings  proceed  opou  the  grtQnd  that,  without  such  an  allegatiD^ 
the  indictment  would  not  {KMaeSB  the  re^uiBite  degree  of  oertaioQll 
Sayi  tiie  aupretaaMorli^  Ifiaaeaota;        ofiiOM  obatged alMl| 

d0i^d^)MttlMainty  nfl  ttaf  ffirtlirtlWitlBi 

particular  thing  with  which  he  ia  charged.  Otherwiee  be  emaol 
know  how  to  prepare  his  defense.  Such  certaiDty  is  also  t^qoiAtf 
that  ht  may  eonveniently  aTail  himself  of  an  aegntltal  or  conriie^s^ 
in  1m  M  #  nt^if^i  pcifii^tion  fot  tbe  aaim  matter.*'*'^  Sa  i 
Texas  it  ia  aiked :  ''Haw  ia  he  to  kii0ir  nbat  partioolar  sale  be  kli 
wswer  for,  nnless  the  indictment  in  soma  way  identifies  the  tfb 
complained  of  by  the  state  as  a  violation  of  law?  Most  be  em 
piepand  to  jmn  fbe  legd^  iriT  Meh  of  Iba  tbonMnd  aatea  be  in 


l«Lcgon  V.  State.  8  Bm,  A  Mar.  SfT*  Dixon  v.  Slaic,  31  Tv\.  A  pp.  517.  IS 

•aVouiig  V.  Comm.,  14  Bush,  IGI.  W.  Heir.  44W:  Stnte  v.  SiMi  kt-T,  3  Blmki 

»*Coiiim*  V.  Deau.  21  Pick.  SS4;  Sute  Biodgei      ^Ihiq,  3  lad.  AOS.  Siil* 

V.  Doyle.  11  R  I         tiiute     Walker,  liurgess.  4  lad.  606;  McLaofaiii 

aEarr,iO«L}  517l  Hoberaon  v.  Um-  Buie.  45  iDd.  838;  Siato  v.  AJtoa* 

MHvillai  IS:      J.  Lmw.  t»i  tistale  Iowa,  lili  Wilton     Ovmm»  14  fi^ 

^itollibl.  MH.  X  Uw,  118;  C^priiz  y.  159;  BMm  7.  Flic^  IS  Keic;  Ml 

state  v,  FauceU,  4  K,  W*  Bmp.  M;  Mmm  %  9m 

Bar*  ft  B.  L.  lOTs  Bute     Btarnaj,  91  (Habr.)  iB  N.  W«  Htn,  QBc  Ml  «^ 

2}.  Car.  m-.  State     Bcbroder.  f  m%  BcSkm$XL  M  MXwa.  Hei 

(a  Car.  J  51;  Stale  v.  Stt'cdmau,  S  Ulvh.  ^Qialft  1 
lAW,  Sid;  Dormaa  v.  titale,  ^4  Ala.  216^ 
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made?  To  require  this  would  be  unreasonable  and  oppressive.  It 
is  not  unreasonable  to  devolve  upon  the  state  the  not  difficult  duty 
of  informing  the  accused  which  one  of  the  sales  made  by  him  is 
complained  of  as  unlawful." "The  statute  makes  each  act  of 
selling  a  crime.  It  is  proper  that  the  act  be  so  described  as  to 
identify  it  from  other  acts  of  a  similar  kind  as  near  as  practicable. 
And  this  can  be  best  done  by  giving  the  name  of  the  vendee  if 
known,  or  if  unknown,  so  alleged."*''  To  this  view  also  inclines 
the  federal  circuit  court  in  Oregon,  although  it  holds  that  the  omis« 
sion  to  name  the  purchaser  is  not  sufficient  cause  for  the  reversal  of 
the  judgment  on  error."* 

On  the  other  hand,  a  great  number  of  authorities  sustain  the 
doctrine  that  it  is  not  necessary  for  the  indictment  either  to  name 
the  purchaser  or  to  allege  that  he  is  unknown,  or  to  make  any  reference 
to  him  further  than  that  implied  in  the  allegation  that  a  sale  was 
made.^^    In  this  connection,  we  quote  from  a  decision  in  Louisiana 


Dixon  V.  Stale.  21  Tex.  App.  517, 1 
S.  W.  Rep.  448. 

Slate  V.  Pischel,  16  Nebr.  608,  21 
N.  W.  Hep.  468. 

i«  Nelson  v.  United  States.  80  Fed. 
Hop.  112.  Said  Judge  Deady:  "I  do 
not  think  this  omission  is  a  matter  that 
can  be  alleged  here  as  error.  The  name 
can  only  be  required  for  the  more  cod- 
vcnient  iduutification  of  the  transac- 
tion. It  is  not  a  necessary  ingredient 
of  the  offense,  particularly  where  the 
prohibition  to  sell  is  general,  irrespect- 
ive of  persons.  If  it  was  a  case  of  pro- 
hibition to  sell  to  a  particular  person 
or  class  of  persons,  as  a  woman  or 
minors,  there  would  be  more  reason 
for  holding  that  the  name  of  the  per- 
son to  whom  the  sale  was  made  is  a 
necessary  part  of  the  statement  of  the 
offense. " 

United  States  v.  Gordon,  1  Cranch 
C.  C.  58;  People  v.  Adams.  17  Wend. 
475;  State  v.  Munger.  15  Vt  290;  Comm. 
V.  Schoenhutt.  8  Phila.  20;  Comm. 
Baird.  4  Serg.  &  R.  141;  State  Bailey. 
43  Ark.  150;  Johnson     Sute,  40  Ark. 


458;  State  y.  Pamell,  16  Ark.  506.  68 
Am.  Dec  72;  McCuen  y.  SUte.  19  Ark. 
680;  Cochran  y.  Stote.  26  Tex.  678; 
State  y.  Heldt.  41  Tex.  220;  Hill  y.  Dal- 
ton.  72  Ga.  814;  Lea  y.  State.  64  Miss. 
201,  1  South.  Rep.  51;  Riley  y.  Stote,  48 
Miss.  897;  Dansey  y.  htate.  28  Fla.  816, 
2  South.  Rep.  692;  Jordan  y.  State.  22 
Fla.  528;  State  y.  Kuhn.  24  La.  Ann.  474; 
Suto  y.  Brown.  41  La.  Ann.  771,  6 
South.  Rep.  688;  State  y.  Hickerson.  8 
Ueisk.  875;  State  y.  Staley.  8  Lea.  565; 
Hulstead  y.  Comm.,  5  Leigh.  (Va.)  724; 
Stote  y.  Ferrell.  80  W.  Va.  688,  5  S.  E. 
Rep.  156;  State  y.  Pendergast,  20  W. 
Va.  672;  Rice  y.  People.  88  111.  485; 
Cannaday  y.  People.  17  III.  158;  State 
y.  Becker.  20  Iowa.  488;  Stote  y.  Brooks. 

88  Kans.  708,  7  Pac.  Rep.  191:  Junction 
City  y.  Webb,  44  Kans.  71. 28  Pac.  Rep. 
1078;  State  y.  Ladd.  15  Mo.  480;  Stote 
y.  Spain,  29  Mo.  415.  (overruling  Neale 
y.  State,  10  Mo.  480;)  Stoto  y.  Rogers. 

89  Mo.  481;  State  y.  Fanning.  88  Mo. 
859:  Stato  y.  Jaquea,  68  Mo.  260;  Stato 
y.  UouU,  86  Mo.  App.  265;  State  y. 
Bielby,  21  Wit.  204;  Stoto  y.  Gummer. 
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11 


M  follows;  "The  poiat  made  on  iho  third  gran&d  of  tb^ 
Ito^  bk  iitibxM  M  ftn  nfiimDl  giwig  tfasmnnn  of  fb»  bpftr  of 
epiritooEifl  liqaorfl,  the  aocaaed  h  aaable  to  make  bis  defeue^  aad 
would  be  deprived  of  the  means  of  meeting  a  second  charger  for  iht 
same  otfenae.  Aa  the  gravamen  of  the  misdi^meaiior  iB  the  s^lUug  of 
lifQOf  vitbo^IIi  m  liis^iiMt  liia  pMcat  df  the  pftfty  puiiltAfliiigiftMliA^ 
eseeotial  ingredient  d  Ibt  €im§^  The  statute  makos  m  i 
lioii  of  grade  or  degree  of  the  offense,  lmB*^d  on  the  age,  bb%,  or  j 
nnaiiiy  in  an j  way  of  the  perions  to  whom  the  li^uoca  an  i 
Beooe  xmme  of  the  buyw  fa  ft  imUtgr  of  tm  oiaeotial 
to  MUfeetiora  of  the  indietfliettt.  H  odDUiiw  ft  spec 
of  the  date  of  tbe  offeoBe  char<.^o<l,  and  that  is  aafficient  to  Roardl 
aocused  againet  a  aecond  proaeeotion  for  the  same  offense/*'^ 
ftbo  xematked  b;  the  ooutt  in  WiflMoaan;  "The  offenae 
ot  m^B  m  itqiiz7  fipo&  tbe  indiTidiid  r^te  of  Iba  penoB  to 
the  aale  was  made,  and  none  are  supposed  to  be  violated ;  and  ! 
the  designation  of  such  person  by  name  is  in  oo  way  material  toeoo* 
stitute  the  oifenae.""^    In  Kansas,  the  atatuta  e^preaalj  and  ^mt* 


be  stated  in  the  ilMWKttti  if  SUUlisiS  i 

this  legislation^^ 

It  will  be  perceived  that  Uttaify  all  the  foregoing  autboriliea  pobit 
to^  m  imply,  a  rale  that  if  tbe  0m&mmd  the  oienae  charged  it* 
Jile  AMidi  to  ft  person  belongiflg  to  ftp«)te6led  or  prohibited  eta^ 
as  a  minor,  an  intoxicated  person,  or  ftn  habitnal  dmtillftld,  Ike 
iv^airement  of  certainty  will  oblige  tbe{iMdar  to  state  the  name  ol 
ibft  fttudee^  if  il  li  M0ini»  1^  toft  1^  of  imqiieaiimiftble  pzopiii^ 
mi  ItiuAlM*  ftnd  IS  alflo  soppditea  1^  wm$  ftttthoritiee  iinri^J^ 
Bat  on  tliG  other  band,  if  the  particnlnr  sale  alleged  is  not  thi 
essence  of  the  offensep  but  only  an  ini^tance  or  evidence  of  it,  tb-r 
name  of  the  purchaser  is  clearly  not  material.  Thus  the  o^umir 
*toaf  1ii%iti^4l  tfbl  liiinsiei*    li|wiHwlIteir  i^ttoitl  m 


m  Wla  441  i  Feaj^e  t.  Bwrnme*  t  IMt,      ^  eMta  v.  Blelbj.  ai  Wis,  Wl 

Qriii^£w«|Sftih  ^  ibikL  m  mm^.  iiiMSM;  m 
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Here  each  act  of  selling  is  not  a  distinct  offense,  although  it  is  nec« 
essary  to  prove  one  or  more  sales,  and  therefore,  even  if  a  particular 
sale  is  alleged  in  the  indictment,  it  is  in  no  way  necessary  to  state 
the  name  of  the  person  to  whom  that  particular  sale  was  made.'^^ 
For  cases  falling  between  these  two  extremes,  there  is,  as  we  have 
stated,  no  generally  accepted  rule,  and  the  careful  pleader  will  con- 
form to  the  precedents  in  his  own  state. 

§  466.   How  Purchaser  is  Described. 

Supposing  it  to  be  necessary,  according  to  the  rule  prevailing  in 
the  particular  state,  to  name  the  person  to  whom  the  liquor  was  sold, 
in  the  indictment,  or  that  the  pleader  at  any  rate  undertakes  to  do 
so,  we  shall  find  that  the  ordinary  rules  of  criminal  pleading  will  be 
applicable.  Thus,  the  purchaser  may  be  described  by  the  name  by 
which  he  is  commonly  and  usually  known,  although  it  may  differ 
from  his  baptismal  name ;  and  where  he  is  known  by  two  or  more 
names,  he  may  be  described  by  one  or  all  of  them.^^  But  as  the 
allegations  and  proofs  must  correspond,  an  indictment  for  unlaw* 
fully  selling  to  A.  will  not  authorize  proof  of  selling  to  B.^'*  If  the 
name  of  the  purchaser  has  not  been  discovered,  he  may  be  described 
as  "a  person  to  the  jurors  unknown."  But  what  would  be  the  effect, 
upon  an  indictment  so  framed,  of  the  fact  that  the  purchaser's  name 
was  really  known  to  the  grand  jury,  or  could  have  been  ascertained 
by  them  upon  inquiry,  is  a  question  upon  which  the  authorities  are 
not  entirely  clear.  Probably  it  must  depend  upon  whether,  in  the 
particular  jurisdiction,  the  name  of  the  vendee  is  considered  an  indis* 
pensable  part  of  the  indictment.  It  has  been  ruled  that,  in  a  case 
such  as  that  supposed,  the  indictment  should  not  be  sustained.^^^ 
But  in  another  state,  it  is  said  that  the  knowledge  of  the  grand  jurors 
of  the  name  of  such  person,  is  of  no  importance,  where  the  case  has 
proceeded  to  trial  without  preliminary  objection.'^    An  indictment 

J"*  Mansfield  v.  Slate.  17  Tex.  App.  ^Trgtaie  v.  Carter.  7  Humph.  158; 
468:  State  v.  Muse.  4  Dev.  &  B.  819.  Comm.  v.  Hitch ioKS.  5  Gray.  482. 

Henry  v.  State,  113  Ind.  804.  15  N.  Blodget     State.  8  Ind.  408. 

E.  Rep.  5U3.  >^  People  v.  Bradley.  (Sup.)  11  N.  Y. 

"«  C  omm.  V.  Taggart.  8  Gratt  697.        Supp.  594. 
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for  Mlling  lienor  without  s  license  zoaj  charge  the  sale  to  two  per* 

mm^    ihi  mam  oowt.^ 

f  4Wk  Hewifirtiioa  of  Ziipyim  fldUL 

In  an  indiotment  for  an  ualawtal  Mle  of  liquor,  in  ttia  dwat^fiM 
of  the  article  boIiI,  it  generally  be  BufBcient  to  follow  the  ]?iTi|rnn^^t 
ol  thfi  statute  on  which  the  prQsecutioa  ia  founded*^  The  fact  UuU 
Uw  tedintaiml  itt  ita  caption  cba^gea  ito  dafeniint  iriili  boiag  intoi^ 
Wtad  in  th«  iale  of  lttwr>  wUk  tbe  ohargiiig  part  aws  that  lie  wai 
interested  in  the  sale  of  a  eompouDd  of  anient  Hqnors,  ia  M  imma- 
terial variance,  where  the  bodj  of  tbe  count  distinctly  states  tba  par* 
tionlar  ofienae.'"  And  if,  after  tba  naa  of  a  general  term,  aa  ''qiiiw 
itoiiMt''  tiim  kHimm  ft  opdeiiwtiim  of  a  ^artimUir  nf  Bqaor* 
laid  under  a  videlkBt^  this  will  mot  Mtriet  Ibe  proseotttion  to  proof 
of  a  sale  of  the  particular  liqoor  eo  named/*  But  the  liquor  prowl 
to  bave  been  sold  must  come  with  id  the  general  terms  used  in  tbe 
til^B$tm«lp  If|  fcxf  iiS8iaiio«p  Ihe  del anAmt  U  ^aiged  with  bavinf 
told  ^spriMiil^  TmoQB,  or  toalt  liqnors,"  it  must  be  ghown  thtA 
be  sold  one  or  more  of  the  kinds  of  liqoor  mentioned,  and  proof  ih%\ 
the  article  sold  was  intoxicating  is  not  sufficient  without  further 
proof  that  it  was  either  spirituous,  vinous,  or  malt.'^  Where  the 
statute  provides  that  the  word  ''intoxicating,"  as  used  therein,  shall 
include  all  liquors  containing  more  than  a  certain  proportion  of  alco- 
hol, a  complaint  charging  the  unlawful  keeping  of  strong  and  malt 
and  intoxicating  liquors"  is  not  defective  for  failure  to  inform  tbe 
defendant  as  to  whether  be  is  accused  of  keeping  unlawfully  liqoQrs 
in  fact  intoxicating,  or  those  deemed  by  law  to  be  intoxicating.^ 
The  mere  clerical  omission  of  the  word  "liquor,"  after  ''intoxicat- 
ing," in  the  allegation  that  defendant  was  not  licensed,  will  not  viti- 

»o Peer's  Case.  5  Oratt.  674.  i»  Williams  v.  Btate.  47  Ark.  880, 1  a 

>«8ee  Comm.  v.  Morifan.  149  Mass.  W.  Rep.  149. 

814.  21  N.  E.  Rep.  869;  State  v.  Spaul-  i»Briigier  y.  United  SUtet,  1  Dak.S. 

ding.  61  Vt.  505. 17  Atl.  Rep.  844.  An  in-  46  N.  W.  Rep.  502. 

dictment  for  unlawfully  selling  spirit-  Brantly  y.  State,  (Ala.)  8  Soiitk 

uous  liquors  by  retail  is  not  bad  for  us-  Rep.  816. 

ing  the  word  ''spiritual"  instead  of  State  y.  McKenna,  IS  B.  L  886^  IT 

"•pirituouf. "  State  v.  Clark,  3  Ind.  4ol.  Atl.  Rep.  61. 
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ate  the  indictment  where  the  lillegation  of  the  sale  ases  the  fall 
expression.'^ 

§  467.   Not  Neoessary  to  Specify  Fartioular  Kind  of 

Liquor. 

It  is  a  well  settled  and  accepted  rule  that  an  indictment  for  the 
nnlawfal  sale  or  keeping  of  liquors  need  not  specify  the  particular 
kind  of  liquor  which  it  is  expected  to  prove  at  the  trial.  That  is,  if 
the  indictment  charges  the  sale  of  **spirituoa8*'  or  ''intoxicating" 
liquor,  or  uses  any  other  general  term  employed  in  the  statute,  it  will 
be  sufficient  without  an  additional  allegation  that  the  liquor  was 
whisky,  rum,  gin,  wine,  beer,  etc.'^  The  class  or  species  of  the 
liquor  sold  is  not  a  material  ingredient  of  the  offense,  and  the  defend- 
ant is  not  entitled  to  more  detailed  information  on  this  point,  if  the 
other  allegations  of  the  indictment  describe  the  particular  transac- 
tion  with  sufficient  certainty  to  identify  it.  And  in  some  states, 
where  the  statutes  prohibit  the  unlicensed  sale  of  "spirituous,  vinous, 
or  malt  liquors,"  it  is  held  that  the  particular  kind  of  liquor  alleged 
to  have  been  sold,  whether  spirituous,  vinous,  or  malt,  need  not  be 
named  in  the  indictment  by  either  of  those  terms;  it  is  sufficient  to 
allege  that  the  defendant  sold  ''intoxicating  liquor."^    And  further. 


w»  Walter  v.  State.  105  Ind.  589.  5  N. 
E.  Rep.  735. 

United  States  Gordon.  1  Cranch 
C.  C.  58;  State  v.  Dorr.  82  Me.  841.  19 
Atl.  Rep.  861:  State  v.  Blaiadell.  88  N. 
H.  888;  State  v.  Reynolds.  47  Vt  297; 
Comm.  V.  Cooant.  6  Gray.  482;  Comm. 
V.  Timothy,  8  Gray.  480;  Comm.  v. 
Ryan.  9  Gray,  187;  Comm.  v.  Clark.  14 
Gray,  867;  Slate  v.  Teahan,  50  Conn.  93; 
8ava^?e  v.  Comm..  84  Va.  582.  5  S.  E. 
Rep.  568;  State  Packer.  80  N.  Car. 
489;  Dansey  v.  State.  28  Fla.  816.  2 
South.  Rep.  692;  Powell  v.  State.  69 
Ala.  10;  Boon  v.  State.  Id.  226;  Cochran 
V.  State.  26  Tex.  678;  State  y.  Sterna.  28 
Kans.  154;  State  y.  Brooks.  83  Kans. 
708.  7  Pac.  Rep.  191;  State  y.  Whfsner. 
35  Kans.  271,  10  Pac  Rep.  852;  State  y. 


Witt.  89  Ark.  216;  State  y.  Graeter.  6 
Blackf.  106;  Stote  v.  MuUiniz.  Id.  554; 
Simpson  y.  State.  17  Ind.  444;  Downey 
y.  State.  20  Ind.  87;  Fetterer  y.  State. 
18  Ind.  888;  Leary  y.  State.  89  Ind.  360; 
Connell  y.  SUte.  46  Ind.  446;  State  y. 
Hannum.  58  Ind.  885;  Hooper  y.  State. 
56  Ind.  158;  State  y.  Whalen.  54  Iowa. 
758,  6  N.  W.  Rep.  552;  Foreman  y. 
Hunter.  59  Iowa.  550.  18  N.  W.  Rep. 
659;  Sute  y.  Rogers,  89  Mo.  481;  Fris- 
ble  y.  State.  1  Oreg.  248;  People  y. 
Sweetser.  1  Dak.  808.  46  N.  W.  Rep. 
452.  Compare  State  y.  PischeU  16  Nebr. 
490.  21  N.  W.  Rep.  468;  Sute  y.  Fox.  16 
N.  J.  Law.  152. 

Callahan  y.  SUte.  (Ind.  App.)  28 
N.  £.  Rep.  717,  citing  SUte  y.  Hanoum. 
58  Ind.  886;  Hooper  y.  State.  56  Ind.  158; 
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ifi  in  thfl  allegstioii  of  aaldi  ^fler  the  me  of  a  genBrol  tenit«  Meh  i» 

1^  ^rtiiitilaf  kind  ol  liiioor,  laid  under  m  mifHcMiplkm  mH  out  xwtmt 
tlie  prosecution  to  proof  of  a  sale  of  the  particnlar  liqnor  ao  ap^eifitd. 
Tbus,  under  an  indictment  for  unlawfully  selling  ''spirilaoas  liqaoni 
to  vit,  oiift  fiat  €i  irMgk^/  ft  Mtiviofiioii  tsaiif  be  bad  m  Finor  tfa 
mh  <Kf  tuf  tiiii  ol  ip£rilmma  %tiof»^ 


§  468.   Ohargin^  Bald  of  Various  Iii^t:tior6  In  tha  Dte*. 

Il  li  Dot  error  to  charge  an  offense  consisting  of  an  nnlawful  ft&k 
of  KquoTB  in  tba  diBjtmetiTa,  inrtMd  of  tbe  iwijnziatiTtQ,  tgr  \ 
word  "or*'  instead  of  "and,"  in  deaeribii^  Hw  mdCHia  ktuda  of  1 
alleged  io  the  iiKlietuient  to  have  been  so  aold*'^  An  allegatioii  10 
framed  ia  not  open  to  a  obarge  either  of  dopHcitj  of  onoertaoi^i. 
la  aomi  oaaotp  Hit  mmi  Imii  tmplof  odt  f^owiiag  Urn  putiale  ^'a^' 
mug  b«  tfltw  w  tiylM«toqr  ^  tha  ftMading  taitt»  m  if  lii  ml 

"H^^^itiT    State,  fl§  %fti  dtel 

V.  Siiitt'.  ^  Infl  lOh  PhinkeU  v.  StaH^ 
69  Ind.  68;  WiHs  y.  State.  Id.  286. 

i»  Brugier  v.  United  States,  1  Dak.  5, 
46  N.  W.  Rep.  502.  Io  this  case  the 
court  observed:  "A  videlicet  will  not 
avoid  a  variance,  or  dispense  with  ex- 
act proof  in  an  allegation  of  material 
matter.  The  allegations  of  time,  place, 
quantity,  quality,  kind,  and  value,  when 
not  descriptive  of  the  identity  of  the 
subject  of  the  action,  will  be  found  im- 
material, and  may  not  be  proved  strictly 
as  alleged.  It  is  sufticient  if  the  proof 
agree  with  the  allegation  in  its  sub- 
stance and  general  character  without 
precise  conformity  in  every  particular. 
An  indictment  describiui^  a  thing  by  its 
generic  term  is  supported  by  pruof  of  a 
species  which  is  clearly  comprehended 
within  such  description.  Thus  if  the 
charge  be  of  poisoning  by  a  certain 
drug,  and  the  proof  be  of  poisoning  by 
another  drug,  it  is  sufficient;  or  if  the 
charge  be  of  a  felonious  assault  with  a 
(552) 


iiiff,      Wpfoot  %9  of  audi  m  at- 

•ftuit  wiib  a  stone.  1  Greerjl.  fltli 
£d.)  80-97.  and  notes,  are  autboritiet 
sufficient  upon  this  point,  and  are,  gen- 
erally, all  in  favor  of  this  position  hereto 
laid  down.  In  cases  where  there  are 
two  words  or  phrases,  as  In  this  case.— 
'spirituous  liquor' and  *  whisky/— the 
broader  includes  the  latter.  Tlie  stat- 
ute does  not  use  the  word  'whisky.' 
but  whisky  is  spirituous  liquor.  Proof, 
then,  of  the  giving  or  selling  of  *svMr- 
ituous  liquor,'  the  word  being  000- 
troUed  by  a  videlicet,  whateTer  the  alle- 
gation in  the  indictment  might  be,' 
whether  rum,  gin.  brandy,  or  whisky, 
or  any  other  thing  which  Is  splritooot 
liquor.— should  be  regarded  as  compe- 
tent to  sustain  such  charge  In  the  is- 
dictment.  1  \Vhart.  Crim.  Law,  9St 
and  cases  there  cited. " 

Cunningham  v.  SUte,  5  W.  Va.  £08; 
Barth  v.  State,  18  Conn.  432;  Osgood  v. 
People.  89  N.  Y.449;  Morgan 
7  Gratt.  592L 
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'*or"  had  the  force  of  "to  wit."  Thus,  where  a  complaint  charges 
the  sale  of  "intoxicating  or  malt  liqaors/'  the  word  "malt"  may  be 
understood  as  a  more  specific  designation  of  the  kind  of  intoxicating 
liquors  intended. 

§  469.   Allegation  of  Intoxicating  Properties  of  Liquor. 

We  have  just  seen  that  the  pleader  may  allege,  in  general  terms, 
an  unlawful  sale  of  "intoxicating  liquor/'  or  "spirituous  liquor,"  or 
otherwise,  according  to  the  language  of  the  statute.  If  he  prefers, 
instead  of  tbis,  to  name  the  particular  kind  of  liquor  sold,  he  must 
add  an  allegation  that  the  same  was  spirituous  liquor,  or  intoxicating 
liquor,  unless  the  article  named  is  a  liquor  of  the  intoxicating  prop- 
erties of  which  the  courts  will  take  judicial  notice.'^  An  indictment, 
for  instance,  which  charges  a  sale  of  "whisky"  without  alleging  that 
the  whisky  sold  was  "intoxicating  liquor,"  the  words  used  in  the  stat* 
ute,  is  sufiicient;  for  the  courts  know  officially  that  whisky  is  intoxi- 
cating.^** But  an  indictment  charging  the  selling  of  "liquor,"  with- 
out any  averment  that  it  was  intoxicating,  will  be  quashed.^^  If  the 
particular  article  stated  in  the  indictment  is  referred  to  by  name  in 
the  statute,  it  is  of  course  not  necessary  to  add  such  an  allegation; 
for  if  it  is  prohibited  by  the  statute,  it  is  immaterial  what  its  prop* 
erties  may  be.  Thus,  if  the  statute  expressly  forbids  the  sale  of  beer, 
an  indictment  need  not  allege  it  to  be  intoxicating.^^  If  the  article 
sold  belongs  to  the  doubtful  class,  of  which  the  courts  are  not  willing 
to  take  official  notice  in  respect  to  their  properties,  and  if  it  is  not 
named  in  the  statute,  the  best  method  is  to  lay  it  under  a  videlicet; 
as,  for  example,  "intoxicating  liquor,  to  wit,  beer."  Here,  although 
beer  in  general  may  be  of  a  kind  intoxicating  or  not,  so  that  the  word 
does  not  necessarily  mean  beer  that  is  intoxicating,  yet  the  term 
"intoxicating  liquor"  controls.^^    Liquors  which  are  not  actually 

State  V.  Boncher.  59  Wis.  477.  18  Ward     Stale.  48  Ind.  2W. 

N.  W.  Rep.  SST);  State  v.  Nerbovlg,  88  »«i8late  v.  Thornton.  68  N.  H.  114; 

Minn.  4i<0,  24  N.  W.  Hep.  821.  Slate  v.  Jenkins.  64  N.  H-  875,  10  All. 

Bullcr  V.  Slate,  25  Fla.  847.  6  South.  Rep.  699. 

Rep.  07.  "•State     Brown.  51  Conn.  1. 

»»3Siftie  V.  Jones.  (Ind.  App.)29  N.  E. 
Rep.  274;  $upra,  §  12. 
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intimeatiEigf  Intt  vrkkk  the  stotnte  dsolimi  "«haU  be 

S  470.   Allegmtion  as  to  Quantity  Sold* 

Ab  &  general  role,  an  iDdtctment  for  an  unlawful  sale  of  jntoii* 
aatiiig  liquors  ebould  eontdio  an  allegation  setting  forth  the  qwh 
of  liqnor  sold.^*  Tbb  ft  fuvatiftb^  neoemty,  M  m  mhwSL  pi^ 
mi&j  see,  when  the  prooeotitbti  it  upon  a  statute  wbioh  proliilMl 
tlie  selling,  by  certnin  pereons  or  under  certain  eircnmaiaQfifii^  fal 
quantities  "less  than"  a  eartain  measure.  On  tba  otiiar  faand,  I 
are  aptaa  offetiaea  against  the  %not  laws  irbeia  tfaa  quantity  i 
nol  at  all  matariaU  here,  at  will  be  ^fwa  m  m  later  \ 
the  quantity  need  not  be  stated.  Subject  to  this  exeeptiiiiiy ! 
tbe  general  rule  requires  the  insertion  of  such  an  aUe^lion 
indiGtmenl*  lb  Virginia,  a  charge  of  telling  ardent  spirits  to  bli 
itwik  whete  icddp  withoiit  Wsmm,  mttsi  omI^ii  Uie  imla  "If 
iJttl0l^^  And  in  Arkansas,  an  ]niii!toent  for  keepiugaii  uffiMMil 
aalCKAii  whiob  does  not  show  whether  the  defendant  is  charged  witJi 
10011^  bj  the  |aart  or  in  larger  quantities,  is  fatally  imcertaiOp 
iNfttfi^  BntilhtafeiM 
held  thai  ao  iUgpitl^  im.  m  indietapent  for  attlioaiimd  8aIUi« 
tbat  tbe  precise  quantity  of  liquor  sold  is  unknown^  is  sufficieatif 
«ertain.>*^  In  one  state,  ire  find  a  decision  to  the  affect  thatp 
m  lsMiim^  im  mOmim^tllM.  speeding  the 

qnantify  and  tba  Mod*  to  be  drank  where  sold*  without  Um 
proof  of  retailing  any  quantity  of  an^  kind  of  wdmt  ifilileb  to  hi 
drunk  where  sold,  is  snfficient,^ 


md,  tbeia 
on  tn  fa| 


.    Timothy ,  9  Gray.  4SXk  '••Boyla     C3ainia„  14  Oratt, 
^MKDTelle     Btate.  58  Ind,      Bias-  Stale  t.  Ckyton.  m  Afk.  t8a 

dell  V.  He  wit,  8  Ciilt3e«.  137.    Coi&iiiie  *>^KIlboi]rn  t.  Stat«t  9  Co&n.  ElOa 

CouiiiL     OoDant,  6  Gray,  48S.  ^  Brock    OcmtiL*  6  411 
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§  471.   Charg^ing  Sale  of  One  ^^Glass"  or  ''Drink." 

When  the  qaantity  of  liqaor  sold  by  the  defendant  is  to  be 
specified  in  an  indictment,  it  should  always  be  given  according  to  the 
established  and  recognized  measures;  as,  a  quart,  a  pint,  a  gill. 
The  use  of  a  term  not  employed  in  the  arithmetical  tables  of  meas- 
ures is  always  a  dangerous  experiment.  For  although  the  courts 
may  sometimes  recognize  such  a  term  as  importing  a  definite  and 
known  quantity,  it  is  never  certain  that  they  will  do  so.  For  instance, 
it  is  held  that  *'one  drink"  does  not  signify  any  given  quantity. 
But  in  a  case  in  Maine,  an  indictment  was  sustained  which  charged 
the  selling  of  ''one  glass"  of  spirituous  liquor.  The  court  said: 
"What  is  meant  by  a  glass  of  spirits  cannot  be  very  unintelligible  to 
dealers  in  that  article,  and  our  statute  of  jeo/aiU  requires  only  that 
the  averments  should  be  such  as  that  the  accusation  should  be  intel- 
ligible."'^ And  so  in  New  Hampshire,  an  indictment  charging  the 
illegal  sale  of  *'two  glasses"  of  intoxicating  liquor  was  considered 
sufficiently  definite  and  certain,  the  court  observing  that  whether  a 
glass  was  understood  to  mean  precisely  half  a  gill,  or  the  quantity 
usually  contained  in  a  drinking-glass  as  a  single  draught,  it  was 
intelligible  enough  as  a  description  of  quantity.*^  But  it  must  be 
observed  that»  in  this  last  case,  the  statute  prohibited  the  sale  of  any, 
the  least  quantity,  of  liquor  without  due  authority.  So  that  the  aver- 
ment of  quantity  was  not  material,  further  than  as  showing  that  «om« 
liquor  was  sold.  And  in  Indiana,  it  is  held  that  an  indictment  for 
the  sale  of  liquor  in  a  less  quantity  than  a  quart  must  set  forth  the 
quantity  sold  with  greater  accuracy  than  by  the  description  of  ^'two 
glasses.""* 

si>3Cool  V.  State,  10  Ind.  855.  fame  effect,  tee  State  y.  Reed.  85  Me. 

so^New  Gloucester      Bridgbam,  28    489;  Wrocklege     State.  1  Iowa,  167. 
Me.  60.    For  other  deciBioni  to  the  State  v.  Rast.  85  N.  H.  488. 

"•Haver  y.  State.  17  Ind.  455. 
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nle  of  liquor,  by  certain  perBona  or  under  oertttiii  eoaditi 
quantities  less  tban  a  pre6cri()ed  Btatutory  minimnm.  Wbemtii 
indictment  ia  based  on  auch  a  law,  it  must  show  on  ite  face  that  Ui» 
gUiaH^  fold  hf  lhaielBiidsnl  ww  toeb  m  to  tiriiig  the  oili ' 
tll0  tifmi  of  the  act.^  There  ia  not  the  least  qaartioil 
general  rule,  stated  in  them  broad  terms.  But  the  momeDi 
iDqiiife  into  tbe  Bufficiency  of  variona  forms  of  aUegatioQ%  iDltodij 
to  ifaow  the  Quantity  sold,  we  find  omelves  m«fipQCi  of  wed  qmd 
ttMtii  ina  #03tfli«lhig  fti^aiiMift.  U  Vtm  AnI  fliiMp  mhm  of  m 
et^a  boh!  that  if  th^  sale  is  charged  as  ""in  a  less  qnanlitj  thin  i 
fOart,"  (or  otherwise  according  to  the  statnte,)  that  will  be  saSicieii^ 
without  adding  a  spedfteation  of  a  preetae  qoa&tit j."^  But  other  i 
ioiii  fe^qife  the  Btatetueiit  of  wmm  fartfaatar  yiaiiti^^  wl 
b  he  knowQ  aa  a  meastire  leas  than  the  atatatory  niiiiiiiiiiiiu^ 
next  place,  let  ua  suppoae  that  the  indictment  chargeo  a  sale  mwHj 
of  some  known  and  definite  quantity  of  U^uor,  which,  aa  a  oiatter  el 
«iiiimiifiiiii  1m  Wm  1S»  t^mMitmma  in  the  alaliilB,  Im* 
09l  m  idlB^il  AUi^efttiott  that  the  sale  waa  ''m  a  loae  ftaal^ 
than'*  snch  miniranm*  Will  this  be  sufficiently  eerlatn?  Mmird 
tbe  autboritiea  return  an  affirmative  anawer.  They  bold  that  if  ^li 
dtfMiiSil  li  ^0hifgid  iritt  aeiUint  pint,*'  "oiia  gm."  alt.»  lib 
difiiiiMy  means  thai  be  sold  tbat  qtmntity  and  no  inot«;  aalitM 
an  ftllef^ation  t!mt  tbe  pint  or  gill  aold  was  lees  than  a  qnart.  a  ^l\m, 
etc.,  would  be  auperliuoua  and  nnneceaaary.^^^  But  tbia  very  seoiitJi 
dooMntf  IB  uiA  nmteraally  aeeepted.  to  lewral  eaaea,  tbe  oauna. 
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•'GmpeT.  SUte.e?  Ind.  337;  Hule  i*'^  Reams     State,  23  lod.  Ul;  ifr 

Ifcnily.  2i  iDd.  268:  State  T.  Wilktori ,  Cool  v.  SMe,  Id.  It7;  WlUard  l^M 

eS  9bhAn.  873;  m^kelf  T.  3Ut«,  57  4  Ind.  407;  SUte  y«  Owen, 

Xte.  WSbi  ilate  T.  L%mmhlom  45  Ark,  Slate    Uvake,  81  MJan.  m  •  IL 

m.  Itop*        m  Am.  Refk        $i«if  1^ 


*  State  T.  Zelilerp  i8  Sl4  foili  Bi&t«  v«  Wytt«it, .  #  JDa  «  & 
Sbaw,  3  Pev,  1981  Bep^  llll 
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taking  a  refined  and  hypercritical  view  of  the  qaestion,  have  been  led 
to  the  conclusion  that  an  allegation  charging  the  sale  of  a  pint,  a 
bottle,  a  gill,  etc.,  is  not  enough.  They  say  it  does  not  affirmatively 
appear  from  such  an  allegation  that  the  quantity  specified  was  not 
part  of  a  larger  quantity  sold  at  the  same  time,  and  which  might  be 
above  the  statutory  amount;  and  hence  the  charge  is  insufficient, 
unless  it  adds  that  the  defendant  sold  no  more  than  the  amount 
named,  or  that  the  sale  was  of  a  quantity  less  than  that  fixed  by  law 
as  the  limit.^^'  '*It  is  undoubtedly  true,"  says  the  court  in  Indiana, 
"that  courts  and  juries  may  legally  take  notice  of  known  and  estab« 
lished  measures  of  quantity;  they  may  notice  that  a  gill  is  a  quantity 
less  than  a  quart.  But  does  the  allegation  bring  the  defendant  within 
the  prohibition  ?  We  think  not.  The  gill  sold  may  have  been  but 
part  of  a  larger  quantity,  a  quart  or  more.  Suppose  the  defendant 
sold  a  quart,  which  he  had  a  right  to  do  without  license;  it  would  be 
true  that  he  sold  a  gill,  it  would  be  true  that  be  did  just  what  the 
information  charges  him  with  doing. And  again :  ''The  question 
is  not  whether  the  courts  will  take  notice  of  the  standards  of  meas- 
ure, and  therefore  that  a  gill  is  less  than  a  quart ;  bat  whether  the 
courts  can  or  will  legally  assume  that,  because  the  appellant  sold  a 
gill,  he  did  not  sell  any  more  at  the  same  time,  and  therefore  that 
he  committed  an  offense.  *  *  •  The  gill  may  have  been  but 
a  part  of  the  larger  quantity  sold."^  But  the  answer  to  this  argu- 
ment is  not  far  to  seek.  On  every  principle  of  the  right  use  of  lan- 
guage, a  statement  that  the  defendant  sold  a  gill  excludes  the  idea 
that  be  sold  a  quart.    And  if,  in  point  of  fact,  the  gill  sold  was  part 


Comm.  v.  Odlln.  28  Pick.  275;  Peo- 
ple V.  Bradt.  10  N.  Y.  Supp.  157.  46 
Hun.  445.  Struckman  v.  State.  21  Ind. 
16():  Wood  V.  Slate.  Id.  276;  Arbintrobe 
V.  Stale.  67  Ind.  267.  88  Am.  Rep.  86; 
6tate  V.  Fanning.  88  Mo.  409. 

Struckman  v.  State.  21  Ind.  160. 

Arbinlrobe  v.  State.  67  Ind.  267.88 
Am.  Hep.  86.  Tbo  Indiana  practitioner 
tvill  observe  Ibal  tbe  supreme  court  of 
^bnt  siAle  bas  several  times  vacillated 
from  one  side  et  tbis  question  to  the 
oiber.  aitbougb  tbe  doctrine  finally  ac- 


cepted appean  to  be  that  the  specifica- 
tion of  a  particalar  quantity  Is  nof  alone 
suflScieDt  Compare  the  following  line 
of  cases:  Willard  v.  Sute.  4  Ind.  407; 
Struckman  State,  21  Ind.  160;  Wood 
y.  Sute.  Id.  276;  Reams  v.  State.  28  Ind. 
Ill;  McCool  V.  State.  Id.  127;  Smith 
State.  Id.  182;  State  v.  Mondy.  24  Ind. 
268;  State  y.  Zeitler.  68  Ind.  441;  Arbin 
trobe  V.  State.  67  Ind.  267.  88  Am.  Hep. 
86;  Grupe  v.  State.  67  Ind.  327;  Quinn 
y.  State.  128  Ind.  59.  23  N.  E.  Rep.  977. 
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Ht »  lit|{ir  ^aantitjp  that  is  entirely  a  matter  of  e^idenoe^  wludi  tl 
eoitrts  mm  not  oiUlad         in  ocifMiQi^  iltiw  to  iHonie  m  to  nfi 

dtate. 

But  if  the  doctrine  prevsiih  that  the  Bpecifieatioii  of  a  bioimqiiii 
tit;  is  not  in  itself  sufficient^  the  queation  anaea  wheiber  ibe  ib^ttjl 
of  H  etanadp  *'t]ia  Bftme  being  then  and  tbeire  Iota  tban"  tbo  rtdH 
Hmiti  wonM  moke  the  indiatnifiiii  snffioifiiitlj  oertain.  Sotto^^ 
hold  that  it  would,^*  But  these  decisions  cannot  be  atistauied  i 
piineiple.  Suppose  that  the  indictment  now  readsp  ''did  sellonep 
of  intoxieating  liqaor«  the  Bame  being  then  and  than  Im  Vnf^ 
^iiftTf/  We  may  a&y-^aieetinv  tabltfj^  tnUi  fltibtl0^f^H 
the  interpolated  phrase  will  not  aid  the  mdietmeni^  boouaa  it  a| 
nothing  to  the  information  of  the  conrt  or  the  eerteinty  of  i 
charge.  It  merely  alleges  that,  at  the  time  and  place  of  tbe  aakj 
fpU  was  lots  ibaii  ft  qnafl^  fart  whLoh  mmU  bt  jndidfllfy  m&6m 
And  ibd  indiotmenti  as  thus  amended  ^  might  be  tnio  ud  J«t  ebi]] 
no  offense.  For  a  ^rill  (being,  as  alleged,  less  than  a  qoarl)  m^^ 
^iljU  be  pait  of  a  iargei  quantity  sold.  On  tbe  wbolOy  lbinfoii|i 
m^i£il6M  %^  to  ptOTiHt  iNi  mm^'^^m 
All»  for  tfat  flgftjbr  is  to  iolloir  tbe  words  of  lbs  atatoli  « 

lay  the  precise  quantity  nnder  a  videlicet^  He  shonld  allege  that  ll 
defendant  sold  liquor  *'io  a  quantity  less  than  one  ^nari^  to  wil^  <■ 
gill,*'  of  oonne  varying  the  qnantitiea  to  aait  tbe  at&tato,   Mm  ll 

'ti^ec  aame  statute,  in  its  different  clauses,  prescribes  difM 
fiSM^ties  or  limits  for  different  parsons  or  under  differont  conditioe 
tbe  Indictment  must  clearly  show  under  whicb  elanse  tbe  defendiJ 

Ibt  tpflisg  lit  quantities  less  thailAfiifli   »   •    >    aeeood,  for  id 

ing  in  quantities  of  one  quart  and  less  than  five  gaUoDt,"  ele^l 
indictment  wkich  cliarges  a  sale  "by  the  measorei  lees  tbM  a  giUol 

l9  qnMt,''  Umaij  to  etmv  «Mbi 

^j^aOmi  if  fA«stf6i.  miht  &m  fiist  m  itoond  pwgmgkJ^  1 

WftiA^ Stiii«.  aa  iQd.  I3g|  <)iiimi  w^^wei.  Odltn,  ae i>M.im  « 
SusiWltar toaplf>.  17  lit  ^  ^AMi  m  8titM«  m  ILCat^M 
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where  the  act  prohibits  the  sale  of  liquor  *'in  less  quantity  than  a 
quart  at  a  time"  without  a  license,  an  indictment  for  selling  less  than 
a  quart  need  not  allege  that  the  sale  was  made  at  one  time."^ 

§  473.   Where  Quantity  is  not  Material  to  the  OfTense. 

If  the  quantity  of  liquor  sold  is  not  made,  by  the  statute,  a  material 
part  of  the  offense, — as,  where  the  law  prohibits  the  sale  of  any  liquor 
to  be  drunk  on  the  premises  of  the  seller, — the  indictment  need  not 
contain  any  allegation  as  to  the  quantity  sold."*  So»  on  an  indict- 
ment for  the  sale  of  liquor  on  Sunday,  it  is  not  material  to  prove  the 
particular  kind  or  quantity  of  liquor  sold,  and  if  the  kind  or  quantity 
is  alleged  in  the  indictment  under  a  videlicet,  the  allegation  may  be 
treated  as  surplusage.^  The  same  is  true  of  a  prosecution  for  sell- 
ing to  a  person  intoxicated  at  the  time ;  any  allegation  of  the  quantity, 
not  impossible  or  repugnant,  will  be  held  sufficient,  even  though  it 
may  be  described  in  a  form  which  would  not  be  accepted  if  the 
quantity  were  a  material  ingredient  in  the  offense.^  On  similar 
principles,  a  count  charging  the  keeping  of  "intoxicating  liquors/ 
with  intent  to  sell  the  same  unlawfully,  need  not  specify  the  kind  or 
quantity. And  so  an  indictment  for  manufacturing  liquor  for  sale, 
contrary  to  the  provisions  of  the  act,  need  not  allege  the  quantity 
manufactured.^ 

§  474.   Allegation  of  Price  PaicL 

It  has  been  held,  in  numerous  cases  in  the  state  of  Indiana, 
that  an  indictment  for  an  unlawful  sale  of  liquor  must  contain 
an  allegation  of  the  price  paid;  if  it  omits  this  averment,  the  defect 
is  fatal  on  motion  to  quash. ^   The  same  cases,  however,  hold  that 

8.  E.  Rep.  687.  See.  also,  Slate  v.  Green-    v.  Corll.  78  Ind.  585;  Comm.  v.  Eaton.  9 
hagen.  36  Mo.  App.  U;  State  v.  Ryan.    Pick.  165;  Block  y.  State,  66  Ala.  408. 
80  Mo.  App.  159.  «»  McCuen  v.  State.  19  Ark.  686. 

Mullen  V.  Slate,  96  Ind.  804.  »  Berry     State.  67  Ind.  222:  Brow  v. 

Comm.  V.  Churchill.  2  Mete.  (Mass.)    State.  108  Ind.  188.  2  N.  E.  liep.  296. 
ll^i;  Comm.  V.  Brown,  12  Mete.  (Mass.)       ^  State  v.  Teahan.  50  Conn.  92. 
522;  Plunkott  V.  Slate.  69  Ind.  68;  SUle       «Comm.  v.  Clark.  14  Gray.  807. 

n  Divine  v.  State.  4  Ind.  240;  State 
(55U) 
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the  defect  is  one  that  is  cured  bj  Terdiet,  and  will  aol  Miliili  I 
motion  im  a  new  Irtal^^  !I%e  leaipQ  of  tMa  rale  Is  gma  w  lol 
lows:  "'Every  fact  essential  to  be  pmted  «lloal)i  ti9  aUeged.  Hctfi 
the  pleader  ant?ges  a  '  sale/  which  is  a  conclusion  from  thi^  fads 
and  leaves  the  important  element  of  pricey  a  fact  essential  to  frtinpej! 
thi  id0fi  0(  flile,  to  be  infemd.  Perliapi»  hftd  att  Ibe  ImImh 
stated,  tbo  eotirl  might  have  considered  it  a  barter.  It  is  mfipH 
the  order  of  pleading  to  alk>f;c  conclnsiona  and  leave  the  faetsf 
inference/'  ^  But  this  doctrine  ie  not  generally  aea«^pl«^d.  Ou  111 
doatf  a]7»  tl^  mh  aitablialied  hy  the  demsians  in  a  majority  of  tk 
states  is  that  the  indictment  need  not  specify  may  priaa  for  wUi 
the  liquor  x^^as  sold.^  That  the  transaction  was  msk  M  ^ft  or  I 
barler  is  snfiicieotlj  indicated,  according  to  theee  atiifaorilies^  hf  u 
use  of  tke  word  "seU,"  f  bat  term  imports  a  price  paid  m  agni 
to  be  paicig  and  no  f artber  partfuMilari^  mim  tbal  liead  ie  raqniril 
And  where  an  indie tment  for  eelliDg  or  bartering  liquor  dot's  IM 
allege  any  price  aa  having  been  paid,  neither  need  it  aver  in  tern 
tbatit  was  done  "for  porposes  of  gaiiii''^   So,  where  ibe  defim 

*^aboiii  f  1,25,"  it  was  held  that,  as  the  amount  received  t&e  II 
liquor  was  entirely  immaterial,  the  indictment  was  safficieot.**  C 
similar  principles,  an  affidavit  that  defendant  bartered  a  pint 
B^t»^  icr  a  iakm  #  peol  ebeek  was  beU  snffioirat,  Iboogb  o 
stating  IbA;  ti|^^  iif  the  check,  or  that  it  was  an  artiele  ot  valee. 
And  where  an  information  charged  that  defendant  "die!  sf-lt,  Imrti 
and  give  away  intoxicaiing  liqnor,"  bnt  did  not  allege  wbat«  |f  §f 
Ubi^  Mift  fmiili^  the  U^oor,  it  wai  beld,  on  mofion  to  quaalv  ^ 
tt»  iif^  ft  iHi  ani  beiiit  lAuMiU  be  etcUkeKi  ool  ae  ei 

T»  lilleSi  Id  0T7;  Btato  7.  Lockstaod.  v.  MunUp  S  EfiOfi,  S83 :  HUite  RofI 

Id.  67^2;  Hilw  v.  Blato,  5  Ind.  216;  hny-  89  Mq.  43i;  Staly  v.  Kttntatt^,  8»  I 

der  V.  5tatu<  Id,  1&4;  B«ffur  v.  8tatc.  6  a51l:  Siiiie  v.  PisL^ht^l,  16  K«tir.  eol 

Iihi.  m:  State  v.  Downs,  7  Ind.  337:  Hup.  4&S:  BtikM.  U 

Llubi:mrd     a«tt,  U  Ind.  5Si-p  Cool  v.  i.  i^'^   ^v^^.  liUo,  Forkii«r  Bmu. 

^Xiiie,  IS  Indi  iiftrBlili     JTsofcii.  91  ind       SuLiicbt  Aita,iaULI 

Inil.  412.  ^  ^liUcht    Staia.  a*  Ind.  tm 

^*        T.  BlaLG.  4  Ind.  241.  »asrt  v*  italt,  5  lowm,  iOa 

^  Dlvlae  V.  at»tOi  4  Inii  ^  VfciiliMr  v.  8111%     fa^  ML 
iiiSaieff.£lowaet^Sim«»tAlll« 
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plusage,  and  that  the  information  sufficiently  charged  the  ofifense  of 
giving  away  intoxicating  liquor.** 

§  476.   Charging  Sale  of  Liiquor  to  be  Drunk  on  Premises. 

In  several  of  the  states  it  is  made  a  misdemeanor  to  sell  liquor  '"to 
be  drunk  on  the  premises  where  sold/'  when  the  sale  is  made  by  a 
person  having  no  license  or  having  a  license  limited  to  sales  for  other 
purposes.  In  an  indictment  for  this  offense,  it  is  essential  to  allege 
the  purpose  and  intent  of  the  vendor  that  the  liquor  should  be  con- 
sumed  where  it  was*  sold.*^  And  it  is  not  sufficient  to  charge  a  sale 
of  the  liquor  and  that  the  defendant  did  ''suffer  and  permit"  the 
drinking  of  the  same  on  the  premises.*"  But  it  is  not  necessary  for 
the  indictment  to  allege  that  the  liquor  was  drunk  on  the  premises, 
or  that  it  was  drunk  anywhere,  because  that  is  not  necessary  to  com- 
plete the  offense.*"  Where  the  allegation  is  that  the  liquor  was  sold 
"to  be  drunk  on  the  premises,"  this  is  held  to  be  equivalent  to  charg- 
ing that  it  was  sold  "with  the  intent  to  be  drunk"  on  the  premises."* 
But  prudence  will  suggest  a  close  following  of  the  language  of  the 
statute  in  the  wording  of  this  averment.  In  some  jurisdictions,  the 
prohibition  is  against  the  sale  of  liquor  to  be  drunk  "in  the  house" 
of  the  seller.  Where  this  is  the  case,  it  is  thought  to  be  sufficient  to 
describe  the  place  as  "the  dwelling-house  by  the  said  A.  used  and 
occupied."  *"  Or  it  may  be  described  as  "a  certain  building  then  and 
there  situate  and  in  the  possession  and  occupancy  of  the  said  A., 
erected  on,"  etc.*"  But  in  Indiana,  where  the  statute  requires  that 
the  liquor  should  have  been  sold  to  be  drunk  on  premises  owned  or 
controlled  by  the  defendant,  it  is  not  sufficient  to  charge  a  sale  of 
liquor  "to  be  then  and  there  drunk  on  the  premises  where  sold.""' 
As  to  whether  it  is  necessary  to  describe  the  situation  of  the  prem- 
ises with  any  degree  of  particularity,  the  authorities  leave  us  in  some 


»  Eagan  v.  Slate.  58  Ind.  ISS. 

Bi8ee  Lay  ton  v.  State,  49  Ind.  229; 
State  v.  Williamson.  19  Mo.  884;  Picket 
V.  State.  22  Ohio  St.  405. 

«Vanderwood  v.  8Uie.  50  Ind.  M; 
Blougb  V.  State.  121  Ind.  855.  28  N.  B. 
Rep.  153. 

INTOX.LIQ. — 36 


"•Eisenman     State.  49  Ind.  511. 
««Bllbro     State.  7  Humph,  534. 
^  Comm.  ▼.  Moulton.  10  Cush.  404. 
"•Hintermeistar  V.  State.  1  Iowa,  101. 
Stata     WooUej.  92  Ind.  181. 
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doubt.    Id  an  early  case  in  Indiana,  wbera  ihe  indictmeiii 
iliA  MmniAni  k.  iriUi  Mfaifiuig  liqiK^  in    MOttlTi  «iibiMi« 

to  be  druuk  in  the  bouae  of  him,  tbe  BBid       whdt«  ttie  wmm 

Bold  as  aforeBaid,  it  was  beld  tbat  tbe  fact  that  the  said  boose 
in  N.  coubIj  (suppoemg  it  aught  to  appear)  was  sbown  witb 

isfis  ma;  b«  described  ad  m  ft  designated  ward  in  a  oiiy» 
ing  tbe  nftiM  of  tba  atMl  ^  ibo  iitiml»er  of 


if 


§  476.   AUegfiiig  Sale  in  Prohibited  Plaoaa, 

Whm  tbe  proeecQtioQ  is  upon  a  statute  probibitiog  tbtt 
lifiicxf  in  iim  vicinity  of  «  ebnfob^  emni^iii^dtiiiiib  ftollMl.  ftpiraitiiii 
fftif,  dto,,  Ihd  plaoa  k  of  liie  eatetiee  tji  tiw  otflMa,  nmil  t 
described  witb  such  pttrtietil:inty  as  to  ezoliidft  ft^y  ftmbigniljl 
uncertainty.  And  tbe  allegations  mnst  be  snob  aa  to  lirizig  tbe  mi 
bil9lMj  nitbm  tbe  eiattita.  We  miqr  illaetrnta  thia  rule  hf  ft  ded 
ion  in  bidiaBfti  wbet«  tfaa  indicittaent  waa  iQniid  tmder  an  ftol  losllj 
ding  the  aale  of  liquor  T^ithin  two  milei  ivf  my  religicniB  aoncipll 
at  a  ** booth,  tent,  wagon »  huckster  ahop>  or  other  place  erected 
brought,  kept,  continued,  or  maintained  within  the  distance  aforesaid. 
Tbe  indictment  charged  a  selling  within  one-half  mile  of  a  religioa 
assembly,  but  did  not  charge  that  the  liquor  was  sold  at  a  booth,  etc 
And  it  was  held  that  it  charged  no  offense.*^  But  where  a  specii 
statute  prohibited  the  sale  of  liquor  within  three  miles  of  ''a  Metbo 
dist  church  in  M.  county,  known  by  the  name  of  White  Church,' 
and  an  indictment  charged  a  sale  within  three  miles  of  *'Whit< 
Church  in  M.  county,"  it  was  held  that  the  description  of  ttiechnreli 
was  sujfficient.'^  When  the  prohibition  is  against  the  sale  of  liquon 
within  a  certain  distance  of  any  academy,  etc.,  the  indictment  need 
not  allege  the  incorporation  of  the  academy;  but  if  such  allegatioo 
is  made,  it  must  be  proved.'^^  And  the  indictment  is  not  defectiTe 
for  failing  to  allege  that  the  academy  is  in  the  county  in  which  the 

«w  State  V.  Shearer,  8  Blackf.  262.  ^^Blackwell  v.  State.  86  Ark.  i:a  U 

^Schwab  V.  People,  4  Hun,  520.  Tennessee,  we  find  a  ruling  tbat  the  in- 

^  Bouser  v.  State,  1  Ind.  408.  dictment  need  not  designate  the  institi- 

Block  y.  SUte,  66  Ala.  493.  tion.    State  v.  Odam.  2  Lea,  m 
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indictment  is  foand,  if  it  avers  that  the  order  of  the  ooanty  court 
prohibiting  the  sale  within  three  miles  of  the  designated  academy 
was  made  in  compliance  with  the  act.*^  An  indictment  for  selling 
liquor  within  a  district  wherein  such  sale  has  been  prohibited  by  a 
special  act  must  be  framed  under  that  act,  and  not  under  the  gen- 
eral liquor  law.*" 

§  477.   Allegation  of  Sale  to  Minor. 

An  indictment  for  selling  liquor  to  a  minor,  contrary  to  the  statute, 
may  describe  the  purchaser  as  "then  and  there  a  person  under  the  age 
of  twenty-one  years,"  and  it  is  not  necessary  to  give  his  age  more 
specifically.'^  There  is  also  authority  for  the  proposition  that  the 
use  of  the  word  "minor/'  in  such  an  indictment,  without  more,  suffi- 
ciently describes  the  person's  age.***  If  the  statute  makes  the  sale 
of  liquor  to  a  minor  an  offense  only  when  it  is  '^knowingly"  done,  it 
is  probable  that  the  indictment  should  contain  an  allegation  of  the 
seller's  knowledge  of  the  buyer's  minority,  as  this  is  then  a  constitu- 
ent element  of  the  offense.  This  might  be  done  by  the  use  of  some 
such  formula  as  "to  him  then  and  there  known  to  be  a  person  under 
the  age  of  twenty-one  years, "  or  "well  knowing  that  the  said  A.  was 
then  and  there  a  minor."  But  if  this  word  is  not  found  in  the  stat- 
ute, there  is  a  great  controversy,  as  we  have  already  seen, as  to  the 
validity  of  a  defense  of  ignorance  or  mistake  of  fact  as  to  the  buyer's 
age.  We  apprehend,  however,  that  it  is  not  necessary  for  the  indict- 
ment to  charge  knowledge.  For  if  the  defendant  is  allowed  to  excuse 
himself  on  the  ground  of  ignorance,  this  is  a  defense  which  he  must 
set  up  and  prove;  it  is  not  a  matter  which  the  indictment  should 
anticipate  and  negative.***  Neither,  except  when  it  is  made  an  essen- 
tial prerequisite  by  the  statute,  is  it  necessary  to  allege  a  previous 
notice  to  the  defendant  forbidding  him  to  sell  to  the  minor.**  Where 

>«  Wilson  ▼.  Bute.  85  Ark.  414.  »«V^aller  ▼.  8Ute.  88  Ark.  656; 

State  y.  Orton,  41  Ark.  805;  8Uta  Comm.  ▼.  O'Brien.  184  Mats.  198. 

V.  Calhey.  Id.  808.  ^'trpra.  gg  416-418. 

i«^RriDkman       State.  57  Ind.  76;  M  Ward  ▼.  8Ute.  48  Ind.  289. 

Scbafler  v.  Sute.  106  Ind.  810,  6  N.  E.  >«SUte     Hyde,  87  Minn.  158.  6  N. 

Rep.  8ia  W.  Rep.  556. 
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1  431  %AW  OF  msxyxwArmB  liquobs, 

Ihe  aot  forbids  the  aale  of  liquor  *'to  aa^  white  peraoa  under 

timt^-ood  ywm/'  m  te^i^tiil  la  AeE^tUrt  wUoli  Am  iiiilftlh«i 
tbal  the  minor  m  a  while  pmcm^^   Farther,  altboagb  the  metier 

may  not  be  entirely  settled  upon  the  authoritiesj  tht?  better  opioi  in 
appears  to  ha  that  tho  nam  of  the  miBor  should  be  staled  in  thd 
indioimdtit  if  known,  ot,  if  not  hno«ni  that  he  flhoiild  be  deeoribii 
aa  a  person  to  the  gpmnA  joxy  onknoim^   We  haTe  seen  timA  tbefi 

fire  stilistantial  reasons  for  requiring  an  allegation  of  the  name  of  the 
parchasdr^  when  ha  belongs  to  a  Bpeoiallj  proteoted  or  pfohibiled 
islaea**^ 

hk  eome  of  the  itatae,  the  eale  of  liquor  lo  a  minor  la  hbvfal  wImii 

made  to  pursuance  of  the  written  permidsion  of  bis  p&reiite  or 
guardian.  And  when  tbia  is  the  case,  the  theory  of  anch  permissioii 
having  been  given  must  he  met  by  an  appropriate  negatfr^  allegauoci 
in  the  indi0lm6&t.a«  WhrnB  the  rttttate  ptohibite  enob  eals  **willsoiit  ^ 
Ifca  written  consent  or  rtqueit*  of  the  parent,  an  indictment  allegiog 
a  flalo  **withaLit  the  written  consent  and  requept"  of  such  person,  doee 
not  charge  the  statutory  ofienae^^*And  where  the  sale  ia  ehaiged  1^ 

but  the  indictment  does  not  negative  the  consent  of  his  guardian,  it 
is  bad  on  demurrer.^  So,  an  indictment  charging  a  sale  withoat 
the  consent  of  the  minor's  ''father"  only  is  defective."^  And  the 
same  is  trae  of  an  allegation  which  only  negatives  aathority  from 
the  mother  of  the  purchaser.^  Bat  an  indictment  which  alle^ 
that  the  sale  was  made  "without  the  consent  of  the  parent,  guardian, 
or  person  having  the  legal  charge  of  the  said"  minor,  is  not  demur- 
rable because  it  omits  the  word  "master"  after  the  word  "guardian,* 
as  used  in  the  statute.^  And  where  the  statute  prohibits  a  sale 
"without  the  written  consent  or  order  of  the  parent  or  guardian," 

Comm.     Ewing.  7  Bush,  106.  ^  Lantznester     Bute.  19  Tex.  Appi 

»>  Supra,  §  464.  820. 

Parkinson  V.  State.  14  Md.  184,  74  »6  Newman  v.   State,  68  Ga.  583. 

Am.  Dec.  622.  But  such  an  indictmeat,  if  not  de- 

^  Comm.  V.  Hadcraft,  6  Bush.  91.  murred  to,  is  made  valid  by  eTidence 

^  State  y.  Emerick.  do  Ark.  824.  that  the  minor's  father  was  demd  and 

But  compare  State  v.  Shoemaker,  4  Ind.  he  had  no  guardian.    Reich    State,  83 

100.  Ga.  616. 

»7  Weed  V.  SUte,  65  Ala.  18. 
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an  indictment  is  not  demnrrable  becaase  it  omits  the  words  "or 
order." 

§  478.   Allegation  of  Sale  to  Habitual  Drunkard. 

In  indictments  for  the  sale  of  liqaor  to  habitual  drunkards,  con- 
siderable strictness  is  required  in  conforming  to  the  statutory  defi- 
nition of  the  offense.  But  if  the  sale  is  prohibited  to  a  person  "in 
the  habit  of  being  intoxicated,"  an  indictment  charging  a  sale  to  a 
person  '*in  the  habit  of  becoming  intoxicated"  is  sufficient."*  It  is 
especially  necessary  that  the  indictment  should  show  that  the  intem- 
perate habits  of  the  purchaser  existed  at  the  time  of  the  particular 
sale  charged.  It  has  been  held  that  this  requirement  is  sufficiently 
met  by  an  allegation  that  the  defendant  ''did  then  and  there  unlaw- 
fully sell  to  one  H.  intoxicating  liquor,  he,  the  said  H.,  being  a  per- 
son in  the  habit  of  becoming  intoxicated."^  The  prudent  pleader, 
however,  will  see  to  it  that  there  is  no  room  for  ambiguity  on  this 
point.  As  a  general  rule,  it  is  not  necessary  to  aver  that  the  defend- 
ant knew  of  the  intemperate  habits  of  the  person  to  whom  the  liquor 
was  sold ;  the  sale  is  made  at  the  peril  of  the  party  selling.*^  The 
exception  to  this  rule  is  where  the  statutory  offense  is  ''knowingly" 
selling  to  an  inebriate.  In  such  case,  knowledge  being  an  essential 
element  of  the  offense,  the  indictment  must  charge  that  the  accused 
knew  the  buyer  to  be  a  drunkard.^  The  name  of  the  purchaser 
ought  also  to  be  stated  in  the  indictment,  if  it  is  known.  The  same 
reasons  for  this  requirement  exist  which  obtain  in  the  case  of  a  sale 
to  a  minor,  as  noticed  in  the  preceding  section.  In  Indiana,  the 
statute  prohibits  the  sale  of  liquor  to  an  habitual  drunkard  "after 
notice  shall  have  been  given  him  in  writing"  that  such  person  is  a 
drunkard.  Under  this  law,  an  information  charging  such  sale  after 
due  notice  in  writing  had  been  served  upon  the  proprietor  of  the 

"•Moffler  V.  Stale.  47  Ark.  109.  14  8.  WMapea  v.  People.  69  III.  528;  Wer- 

W.  Hep.  478.  neke  v.  State.  50  Ind.  22.    See.  tupra, 

»•  Slate  V.  Dolan.  122  Ind.  141.  28  N.  §  426. 

E.  Hep.  761.  »-Comm.  v.  Bell.  14  Bush.  483.  See 

»  Slate  ▼.  Dolan.  122  Ind.  141.  23  N.  Parker  v.  Suta.  4  Ohio  St  563. 
E.  Hep.  761.   Compare  WiedemaiiD  v. 
People.  92  Ul.  814. 
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talooe  in  wMch  the  aooEsed  was  employed,  wbieb  noiioe  wai  lill  i^ 
Mill  Mlofiii,  ia  insuffieiml  in  nd  nlwgiiig  mitiee  to  tiw  «0moi.^ 

^  hiDofOQstioti  in  the  recorder's  ooart  of  a  town  for  the  violation  of 
an  ordinance  prohibiting  the  eale  or  gift  of  intoxicating  liquors  to  an 
lial)itual  drunkard  ia  sufiieient  though  it  does  not  aet  out  the  i 
iittiieo  litoniUyt  but  mdj  eifttea  iti  I«gal  el^el  ia  sMluiig  it 
lo  loiauh  %iicir  to  ndi  ] 


S  478.   Oharging  Sale  on  Sunday* 

In  an  indictment  under  the  laws  prohibiting  the  sale  of  liqnor  OQ 
Snnday^  the  day  of  the  commiaaion  of  the  offense  may  be  dvacriM 
aa  *'lha  first  day  of  the  wdek«  oommanly  oallad  Smad^,'*^  or  aa  "tbi 
Sabbath  day/**  or  othanriie  aeaovding  to  tba  kngiiaBa  ot 
nte.    And  an  indiatEiant  which  charges  that  the  <it  fondaalp  M  a 
Bpecified  day,  '*the  same  being  the  Sabbath  ilay,  in  tho  nif*ht*tiiiie 
of  eaid  day,  so  being  the  Sabbath  day/*  did  nnlawluUj  keep  apao  a 
til^^bonae^  ia  aaffieimk'*  B  ia  luiial  moA  ptap&t  to  mU  a  i 
ification  of  the  day  of  the  month  and  the  year.    And  in  this  : 
the  time  shoald  be  laid  with  sufficient  certainty  to  ahow  that  it  is  not 
beyond  the  period  of  limitations.    Bat  the  day  of  the  month  ia  not 
an  essential  element  of  the  offense.    The  gist  of  the  offenae  ia  the 
doing  of  the  act  on  Sanday,  and  the  statement  of  the  day  of  the 
month  is  not  more  important  than  in  other  offenses.    Hence  if  the 
indictment  charges  the  offense  to  have  been  committed  on  Banday, 
but  upon  a  day  of  the  month  which,  as  a  matter  of  fact  and  judicial 
knowledge,  was  some  other  day  of  the  week,  the  error  ia  immaterial 
and  the  allegation  is  good.^   The  vital  part  of  the  allegation  ia  that 
it  should  name  Sunday  as  the  day  of  the  commission  of  the  offense. 
It  is  not  sufficient  to  charge  that  the  sale  was  made  on  a  apeeifiad 

Instate  V.  Smith.  122  Ind.  178.  28  N.  »•  State     Petaraon,  88  Minn.  14t^  II 

E.  Rep.  714.    See.  also,  Geraghty  N.  W.  Rep.  448. 

State.  110  Ind.  103.  11  N.  E.  Rep.  1.  ^  Kroer     People^  78  Dl.  294. 

Woods  V.  Prineville,  19  Oreg.  108,  »  Slate  v.  Eakridge,  1  Swan,  418;  Roj 

28  Pac.  Rep.  880.  v.  State.  91  Ind.  417;  Marqaardt  State. 

State  V.  Roebm.  61  Mo.  82;  State  v.  62  Ark.  269.  12  a  W.  Rep.  (MB;  Frasie* 

Eock.  Id.  117:  Henry  v.  Sute,  118  Ind.  v.  State.  5  Mo.  586;  Megowan  Comm.. 

804,  15  N.  E.  Rep.  598.  2  Met  (Ky.)  8;  People  t.  BaU,  42  Barbi 
(566) 
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day  in  a  specified  month  and  year,  even  thoagh,  in  point  of  fact,  that 
date  fell  on  Sunday.^  And  on  an  even  stronger  reason,  if  the  given 
date  was  not  a  Sunday,  the  allegation  is  bad.*^  Since  only  the  day 
of  the  week  is  here  important,  it  follows  that  greater  latitude  will  be 
allowed  in  the  statement  of  the  date  than  would  otherwise  be  toler« 
ated.  Thus,  a  complaint  charging  the  sale  of  liquor  "on  or  about 
the  17th  day  of  February,  1884,  that  being  the  first  day  of  the  week, 
commonly  called  Sunday,"  is  sufficiently  definite  as  to  time.^  In 
prosecutions  for  this  offense,  the  quantity  of  liquor  sold,  as  well  as 
the  place  where  it  teas  drunk,  are  immaterial,  and  it  is  not  necessa- 
ry that  the  indictment  should  specify  either.^  But  under  the  Indi- 
ana statute,  it  must  be  averred  and  proved  that  the  liquor  was  sold 
to  be  drunk  as  a  beverage.'^'  Where  the  act  prohibits  the  sale  of 
liquor  on  Sunday  ''unless  the  person  to  whom  the  same  is  sold  shall 
have  first  procured  a  written  prescription  therefor  from  some  regular 
practising  physician  of  the  county  where  the  same  is  sold,"  the  omis- 
sion of  the  word  "therefor"  in  reference  to  a  purchaser's  failure  to 
obtain  a  prescription  is  not  fatal  to  an  indictment  against  a  drug- 
gist."* 


824.  Hoover  Sute.  M  Md  584:  Suta 
y.  Drake.  64  N.  Car.  589;  Comm.  ▼. 
Newton.  8  Pick.  284;  Comm.  ▼.  Kings- 
bury. 5  Maas.  496;  1  Bishop,  Crim. 
Proced.  §  899;  Wharton,  Crim.  Plead. 
<^  121.  Compare  Werner  ▼.  State,  51 
Ga.  426. 

Gilbert  ▼.  State,  81  Ind.  565. 
^0  Robinson  v.  State.  88  Ark.  548. 
Brown  ▼.  Sute.  16  Nebr.  658, 21  N. 
W.  Rep.  454.  In  this  case  Reese,  J., 
obserTed:  "While  it  is  indefinitely  al- 
leged to  be  *  on  or  about '  the  date 
named,  yet  it  is  definitely  charged  to 
have  been  on  the  particular  day  desig- 
nated by  the  statute.  This  was  equiva- 
lent to  charging  the  act  to  have  been 
committed  'on  the  first  day  of  the 
week,  commonly  called  Sunday,  and 
which  was  on  or  about  the  17th  day  of 
February,  1884.'  The  sobsUntlal  alle- 


gation of  date  was  necessary  for  the 
purpose  of  showing  that  the  proseoa- 
tion  was  not  barred  by  the  statute  of 
limitations,  but  for  no  other  purpose. 
The  particular  date  on  which  the  Sun- 
day occurred  was  wholly  immaterial, 
except  for  the  purpose  named.  The 
object  and  purpose  of  the  provision  of 
the  section  under  which  the  complaint 
was  drawn,  was  to  prevent  the  sale  of 
liquors  on  the  day  known  as  Sunday. 
The  sale  is  alleged  to  have  been  on  that 
day  and  within  the  time  in  which  the 
prosecution  could  be  maintained.  This 
is  sutBcient "  See.  per  contra,  EflSnger 
Sute.  47  Ind.  285. 

s^Megowan  v.  Comm.,  8  Met  (Ky.)8. 

S7>  Morel  v.  State,  89  Ind.  275;  Dow- 
dell  V.  State,  58  Ind.  888. 

»4Shepler  Suta.  114  Ind.  194, 16  K. 
B.  Rep.  521. 

(567) 


1480 


I  480.  Obfli^^Qf  SoIq  m  Bloollcal  Tfm^m 

When^a  gtatute  ptobibite  the  keeping  open  of  a«lix»ii%  i 
irf  MfiKiri  on  or  duritig  tfai  d»f  of  fltoetion,  it  & 
wms  nf  tbd  fftates,  that  the  indictment  la  not  suffioifliit  tl  it  m«re^ 
cbarges  a  sale  made  "on  an  eleotiom  day^"  wiifaont  foiihar  allegiai 
that  an  election  was  in  faet  held  cm  that  day;  beoaoae  if  then  m 
fio  eleelbm,  im  oftenM  waa  MmnifUad,  and  ihii  tuMntwl  fael  mmm 
be  left  to  inference,*^  In  Teiinoi^see,  boweTfif,  the  docirine  pf^Tail 
tbat  it  will  he  preBumed  that  an  iilection  was  held  on  tb©  day  legall 
appointed  for  it,  and  hence  that  the  indictment  D&ad  not  slate  Mta 
an  eleeitoti  wu  ftoittilly  opmed  and  beld;  tf  M  cilMiiiiii  wm  Ml 
i\m  voidd  bo  a  matter  of  defense,*^  In  Texas,  it  is  nofse&urjr  ll| 
not  merely  tbat  an  election  vas  held,  but  wbiit  the  aleetioa  «i 
for,^  An  allegation  that  the  election  was  "held  by  lawful  atitliM 
for  the  eleeticm  of  one  alderman,  and  Hiat  it  wu  then  mmA  tbacM 
bald  ""by  iMfM  1^  aQtlKinty»"  &  mffieieiiify  ipeeiflQ^  wiHMHifl 
^  iiE^  m  terms  that  it  was  a  speeial  eleetion,  ordezod  fbe  ei^  4 
eil,  and  tbat  the  required  notice  had  been  given  Under  a  statoi 
wbieh  makes  it  an  offanae  for  cme  to  keep  a  bar  open  on  a  day  a 
iriUiAl  W  ^Mtim  it  Itsld  ni  pcmlBi^  om  mtmot  te 
for  selling  in  a  certain  justice's  precinct  on  a  day  wben  nn 
WB.B  there  being  held,  without  an  alleviation  that  it  waa  hh  precinct" 
In  Indiana,  it  is  held  that  the  indictment  is  defeclive  i£  it 
gtole  mifit  of  UiA  lovniii^  in  nMdfc  Mit^iiiiM 
altbofigii  tbe  Ui0  iM  iJl^^  to  bave  been  made  on  a  day  upm  i 
^.tfcw  roQnireft  gsnemt  tovnsMp  eleettons  tci  be  bild*^ 

tiiitaloT,  pQirell,  i  Lei,  lei;  Blatif;      s^Smitki     State,  Ifi  TWi^  SLpp.  M 

iRBoik^iM  Sialic  flte*  App.  m  a9ii.iai 

wiiilifb  ir«a9«v  «KlM^||i 


Ch.  19] 


INDICTMENTS  UNDER  UQUOR  LAWB. 


§  481 


§  481.   Being  a  Common  Seller. 

Under  the  statates  in  force  in  some  of  the  New  England  states,  as 
we  have  seen  in  an  earlier  chapter,  penalties  are  imposed  upon  any 
person  who  shall  ''presume  to  be  a  common  seller"  of  intoxicating 
liquors,  without  due  license  or  authority  therefor.  In  charging  this 
offense,  it  is  sufficient  for  the  indictment  to  aver  that  the  defendant, 
at  a  certain  time  and  place,  "was,  without  being  duly  authorized  or 
appointed  thereto  according  to  law,  a  common  seller  of  intoxicating 
liquors,  against  the  peace  of  the  commonwealth  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided."  ^  The  indict- 
ment need  not  set  forth  any  particular  sales,  or  any  number  of  sales; 
and  if  particular  instances  of  selling  are  alleged,  but  defectively,  the 
allegation  may  be  treated  as  surplusage  and  exscinded  without 
destroying  the  indictment.*"  And  if,  after  the  averment  that  defend- 
ant was  a  common  seller,  it  is  added  that  he  "did  then  and  there, 
as  aforesaid,  sell  and  cause  to  be  sold  to  divers  persons,  to  the  jurors 
unknown,  divers  quantities  of  strong  liquors,"  the  indictment  charges 
but  one  offense,  and  is  not  bad  for  duplicity Even  if  a  particu- 
lar sale  of  a  definite  quantity  to  a  named  person  is  set  out  in  the 
same  count,  in  addition  to  the  charge  of  the  general  offense,  this  will 
not  vitiate  the  indictment.*^  As  to  the  allegation  of  time,  the  author- 
ities hold  that  if  the  indictment  avers  that  the  defendant  at  a  certain 
place,  on  a  certain  day,  and  at  said  place  from  said  day  to  the  day 
of  finding  the  indictment,  "was  then  and  tbere  a  common  seller  of 
intoxicating  liquors,"  it  lays  the  time  with  sufficient  certainty  and 
charges  but  one  offense.*""  An  indictment  for  this  offense,  charging 
its  commission  at  a  town  named  within  the  state,  need  not  allege 
that  the  liquors  sold  were  in  the  state  at  the  time  of  the  sale.*"  Two 

»J  Comm.  V.  Hoye.  11  Gray.  i&2,  Goodhoe    Comm..  6  Melc  (Mut.) 

»»Comm.  V.   Edwards,  4  Gray.  1;  558. 

Comm.  V.  Wood,  Id.  11;  Comm.  V.  Hart.  **Comm.  ▼.  Woods,  •  Gray,  181; 

11  Cush.  130;  Comm.  v.  Pray,  18  Pick.  Comm.  v.  Kingman,  14  Gray,  85;  Comm. 

859.  8dow,  Id.  20. 

^  State  v.  Stinson.  17  Me.  154;  Sute  <MComm.     Jonet.  7  Gray,  415. 
V.  Churchill.  25  Me.  808.    See,  aUo, 
State  V.  Nutt,  28  Yt  68a 
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iaa7  jointly  indicted  under  these  statatea.  And  in  an 
mm,  ihe  rdgtilat  mtmm  Iff  to  mto  ib#  mimiEftmt  ftpmiifld  m  to  m1 
tad  to  negatiTd  the  lioaose  or  attlfaiuity  of  neh.    Bat  it  Be&mM  ii 

AH  iodietiaent  averring  that  two  pergODs  at  a  eertaio  time  and 
^HlM  A  oommoLL  seller  of  intoncatmg  liqaors/  im  aufficioQl  ta 
ft  eoQidb&iii  itf  tbft  &Bt>^  ftfiir  «  Mill 
tit®  imioii4«*^ 

I  482«   XXiOiiwAaiy  Pursmios  Buslnew       T  tiniiii  njB 

Wiiere  the  statute  makes  it  an  offense  to  engage  in#  or  cai^l 
or  pursue  the  business  or  oceopatioo  of  a  dealer  in  liquors,  wi(h< 
paying  tbe  required  tax  or  procuring  the  necesttary  licensep  ii  is  j 
mmmsy  fhfti  Ike  mdiotment  AmU  alle^  m  ipwifift  m  mA 
bitt  il  la  anffldeut  to  ohugd  that  tbt  mmimi  mi  ^igaged  in  < 
ImaiiqeBV  of  selling,  etc.*^  Begard  should  be  bad  to  tbe  etatnk 
diftolttoii  of  the  offense,  and  the  moat  prudent  oottiae  la  to  foUovl 
IwgQige  thMft  emplcgridi  Bflb«toiitte%  if  not  Ktanrilyw  For  «mJ 


«  'wiMft  the  itatoto  referi  to  Mlm^WSBSm^  ^tifiofis^  q>irittiOii%  m  m 
liquors/  an  indictment  charges  no  offenf^e  when  it  alleges  that  def^r 
ant  engaged  in  the  business  of  selling  '^spiritaons,  vinoaSy  or  m 
liquors,  or  intoxicating  bitters,"  the  sale  of  the  last-mentioned  artic 
not  being  necessarily  an  offense  under  the  statnto."*  On  the  oth 
hand,  where  the  act  prohibited  by  the  statute  is  to  carry  on  or  eoi 
duct"  the  business  without  license,  it  is  said  to  be  sufficient  to  ehaii 
that  defendant  '*did  engage  in  and  manage  the  business  of  a  deah 
in  intoxicating  liquors*'  without  procuring  a  license.''*  An  indietmei 
for  this  offense  must  contain  an  allegation  of  the  place  at  which  th 
business  was  carried  on.^  Under  the  statute  in  Michigan,  it  is  bel 
that  an  averment  that  a  druggist  sold  whisky  to  be  ased  as  a  bem 
age  sufficiently  states  that  he  was  engaged  in  a  business  that  reqairst 
payment  of  the  special  tax  required  of  retail  liquor  dealers,  a  dmggif 

»7Comm.  V.  Colton.  11  Gray.  1.  Roberts      State,  (FUu)  7  8o«tl 

People  V.  BreidenBteIn,  65  Mich.  Rep.  861. 

65.  81  N.  W.  Rep.  628.  »» Harris     Stata,  50  Ala.  1S7. 
^  Allred  v.  Stata,  89  Ala.  112, 8  Sooth. 


Rep.  56. 
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not  being  exempt  from  such  tax,  if  he  desires  to  sell  liquor  to  be  used 
as  a  beverage.*^ 

§  483.    Keeping  liquon  for  TTnlawfol  Sale. 

An  indictment  for  a  violation  of  a  statute  which  prohibits  the 
keeping  of  intoxicating  liquors,  with  intent  to  sell  the  same  unlaw- 
fully, will  in  general  be  sufficient  if  it  substantially  follows  the  lan- 
guage of  the  statute.*^  But  a  literal  copying  of  the  statutory  words 
is  not  always  necessary.  It  will  be  sufficient,  for  instance,  to  allege 
a  keeping  of  liquors  "for  the  purpose  of  sale,"  although  the  statute 
uses  the  words  '*with  intent  to  sell."^  And  an  allegation  of  an 
intent  '^unlawfully  to  sell  the  same  within  the  commonwealth*'  is 
sufficient,  although  not  alleging  an  intent  to  sell  in  the  place  where 
the  liquor  is  kept.*"  But  an  allegation  that  the  accused  did  "keep 
•  •  .  for  the  purpose  of  sale,  and  not  for  the  purpose  of  exportation," 
is  not  admitted  to  be  equivalent  to  an  allegation  that  the  liquors 
were  kept  for  sale  and  not  for  sale  for  exportation.^  Nor  will  the 
indictment  be  sufficient  to  sustain  a  conviction  of  the  person  having 
the  liquors  in  his  possession,  without  an  allegation  that  the  same 
were  intended  by  him  for  sale  in  violation  of  law.*'  An  indictment 
which  charges  that  in  a  certain  building  the  defendant  kept  intox- 
icating liquors  for  sale,  and  did  then  and  there  sell  the  same,  does 
not  charge  two  distinct  olBFenses  and  is  not  bad  for  duplicity .'^  And 
the  same  is  true  of  an  allegation  that  the  defendant  '"did  keep,  and 
was  concerned,  engaged,  and  employed  in  owning  and  keeping  intox- 
icating  liquors  to  sell.""*  The  place  of  the  commission  of  the  offense 
should  of  course  be  alleged.  But  where  the  indictment  charges  the 
illegal  keeping  of  liquors  for  sale,  as  distinguished  from  charging  the 

osLutoD  y.  Palmer,  09  Mich.  610.  87  N.  £.  Rep.  684.   See  Bute  v.  Perkins, 

N.  W.  Rep.  701.   See.  Also.  People  68  N.  H.  Ma 

Quinn.  74  Mich.  632.  42  N.  W.  Rep.  604;  m  state     Camphell.  18  R  L  147. 

Allen  ▼.  State,  (Tex.  App.)  18  a  W.  «w  Sute     Learned,  47  Me.  426. 

Rep.  998.  M  State  ▼.  Beclier.  20  Iowa,  488:  Bute 

Comm.  ▼.  Gilland.  9  Gray,  a  Baoghman.  Id.  497. 

Instate  v.  Mohr.  58  Iowa,  261.  6  N.  Vaughn    SUU,  6  Clarke,  (Iowa.) 

W.  Rep.  188.  869. 

sMComm.     GUlon,  148  Maar  16,18 
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maintenanoQ  €f  a  teztement  for  that  purpose,  a  TBriAoee  st  taj 
plftee  ii  J^ot  nmt^iaiL"**  It  m  alia  ti«td  that  %hm  k&eping  of 
for  Bale  may  he  a  ooatuiaiiig  offense,  and  henee  maar  be  allQf(ei  1 
a  contlnuando.^  Finally,  it  appears  that  the  liceose  or  MtfcqtM 
the  deffiEdant  aboold  be  negatived.  la  a  case  in  "ftfninnrhMi 
wheca  the  atatnle  enacts  lhat  ""no  person  shall  sell,  or  mpommm 
im  apfritnotis  or  intoxieatiiig  Iff aotB^  exMpI  mm  anliidlHj 
this  act,"  a  complaint  whteh  merely  alleged  that  the  defeni 
''anlawfully  did  expoie  sad  kmp  for  sale  mtoxicating  liqnor^.  i 
intent  onlawfully  to  seQ  the  same  within  this  commomrealia/  \ 
hM  imaSb^i  ior  wt  aE^gjuig  nnxl  ot  siiitiwdty,** 

Where  the  atatote  prohibits  all  tmaathoiiMd  persons  to  ''km^ 
plaee*^  or  **mamtain  a  tanAinrat,'*  used  far  the  illsipd  keaping  or  i 
of  intoxicating  liqnorB,  an  indictmeDt,  charginf;  a  violfttiitt  of  4^ 
prohihitioo»  will  in  general  be  good  if  it  subatantiany  follows  thil 
guage  of  the  atatute.^  But  if  this  is  attetupted,  no  m&teri&t  wwd 
tbfi  statute  wk  mbfy  oodiM.  Par  wantple.  if  tlba  sW 
deelitfas  tbat  no  person  withoat  a  lioensa  timSl  ^BngrngB  ja  tti  1 
ness  of  keeping"  a  tavern,  an  allegation  that  the  defendant  "did  ht 
such  a  place  is  demurrable«'<^  And  so,  if  the  I&w  is  directed  agmi 
keeping  of  mlm^^m  '^m^  U  a  plaoe  of  iMur^"  tlie  omiaa 
nt  m  vofda  tUfrtfid  ia«%«  tto  iiidiilttitti  imtmm%  iko^ 
seems  it  may  be  amended  at  any  stage  of  the  proeeediitf^**  $0 
tmder  a  eomplainl  which  merely  charges  defendant  with  keephig 
$t^Qon  as  a  plaee  of  pnblia  resort^  where  intoueatin^  lifoors  m 
wM^  finlataoii  itf  Iftir/^  h$  ownot  be  ooAnpfetid  nf  Ibe  ^tmim  of «l 

"»Cdmm.  V.  Kern,  147  M&aft.  59S«  18  Rep.  972:  State  v,  McGougb.  H  R  t 

N.  E.  Rep.  m,  30S  Ugmlkm  m  Satflb,  state  V.  Price.  75  Iowa,         3»  X, 

2TVtS2a  Hep.  Wli  Comm.       Pttnly,  14t  Jh 

Comm,      Wamfti^KklAi*  Kit  20.  IG  N.  E.  Hep.  745;  Qomm.  S 

Hep.  337.  ball.  7  Qnj,  mi  Ookua.  Ttwtwm 

"^Sea  SUto  AdMUt,  10  1st,.  IITi.  ^^tiHieiis  t.  BtAte«  19  JJ^  M 
8tM  T.  Eoanl,  128  Iii4      it  S.  ^fllili^t  fltiiD%  M  i|a 
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iDg  liquors  without  a  license.'^  And  so,  under  the  Massachusetts 
statute,  which  provides  that  no  unlicensed  person  shall  ''keep  or 
expose  for  sale*'  any  intoxicating  liquors,  an  indictment  charging  the 
defendant  with  "keeping  an  open  bar/'  or  ''keeping  a  public  bar  for 
the  sale  of  spirituous  and  intoxicating  liquors/'  does  not  sufficiently 
set  forth  the  offense.*^  But  an  indictment  for  this  species  of  offense 
is  not  bad  because  it  contains  two  counts  setting  forth  the  same 
offense  in  the  same  manner,  with  certain  slight  verbal  variations."* 
And  an  averment  that  the  defendant  kept  a  tenement  "used  for  the 
illegal  sale  and  illegal  keeping  of  intoxicating  liquors'*  is  not  bad  on 
the  ground  of  duplicity."*  An  indictment  which  charges  the  defend- 
ant with  keeping  a  disorderly  liquor-shop,  and  sets  forth  the  partic- 
ular disorderly  acts  of  those  allowed  to  drink  at  defendant's  shop,  is 
good  at  common  law.*^*  In  a  recent  decision  in  Massachusetts,  it 
was  held  that,  on  an  indictment  for  maintaining  a  place  kept  by  a 
"club"  for  the  purpose  of  selling  and  distributing  intoxicating  liquors, 
there  is  no  variance,  though  the  club  is  incorporated  under  a  name 
other  than  that  stated  in  the  indictment,  it  being  as  well  known  by 
one  name  as  by  the  other.*^'  If  the  indictment  charges  that  the  tene- 
ment was  used  for  the  ^'illegal  sale  and  illegal  keeping  of  intoxicating 
liquors,"  it  need  not  more  distinctly  negative  the  defendant's  author- 
ity to  sell  or  keep  liquors."* 


§  486.   Keeping  a  Tippling-Houfle. 

Under  the  statute  in  Kentucky,  an  indictment  charging  that  the 
defendant  "did  then  and  there,  in  said  house,  keep  a  tippling-house, 
without  first  having  obtained  a  license  then  and  there  to  keep  a 
tavern,"  is  held  to  be  good  and  sufficient."*  But  an  allegation  that 
defendant  "kept  a  tippling-house  in  the  town  of  P.  by  then  and  there 

>M  state       Gamber.  87  Wit.  298.  »« State  Hoard.  128  lod.  84,28N. 

See  Volmer  v.  State.  84  Ark.  487.  £.  Rep.  972. 

^  Comm  y.  Hickey.  126  Mass.  260.  Comm.  Jacobs,  (Mass.)  9S  N.  B. 

3«».^late  ▼.  Doyle.  15  R  L  627.  9  AtL  Rep.  468. 

Rep.  900;  State  v.  Brady.  16  R  L  61. 12  »sComm.  Edds.  14  Gray.  406. 

Atl.  Rop.  288.  •uComm.  Turner.  4  B.  Hon.  4. 
Comm.     Foss.  14  Gray.  ML 
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retailing,"  etc.,  is  not  good,  beeanie  it  ooas  not  diaige 
in  a  hoose  kept  by  him  for  that  pnrpofla,  whieh  is  nnnw 
oat  the  Btatatory  oflfense.*^^  It  has  been  roled,  in  the  i 
that  an  indictment  charging  the  defendant  with  keepiiig 
house,  '"not  under  pre    se  of  keeping  m  taTent,*  is  good  al 
as  these  terms  manif    ly  imply  that  he  had  no  lioi 
Indiana,  the  courts  ha^    sustained  an  indietmeni  for 
tippling-bouse,  which  al     d  that  the  defendant  on,  et 
kept  a  certain  tippling-honse  wherein  spiritnons  liqoon 
without  license,  to  be  drunk  in  and  aboat  the  same,  whie 
house  was  then  and  there  kept     him  in  a  disorderiy 
annoyance,  etc.,  contrary  to  the  form  of  the  statnte.*"* 

§  486.   Ohargliig  Malntenanoe  ot  ISiadmm 

When  the  prosecution  is  upon  a  statute  whieh  pzovid 
places  kept  for  the  illegal  sale  of  liquor  shall  be  deemed 
sances,  and  directs  the  punishment  of  the  keeper  of  soeh 
indictment  against  such  person  will  ordinarily  be  good  if  i 
the  olBFense  in  the  language  of  the  statute.**^    It  mast  be 
shown,  on  the  indictment,  that  the  place  complained  of  i 
mon  nuisance.    This  is  sufficiently  done  by  an  allegatio 
defendant  kept  and  maintained  a  certain  tenement*  na 
illegal  sale  and  illegal  keeping  of  intoxicating  liqnora,  wh 
by  force  of  the  statute  in  such  case  made  and  provided^  the 
ment,  so  kept,  maintained,  and  used,  was  then  and  there 
nuisance.^^^  Bat  where  the  statute  defines  as  naisanoM  pla 
for  the  illegal  sale  of  liquor,  it  is  not  sufficient  to  oharge 
tenance  of  a  saloon  "resorted  to"  for  such  illegal  Bale**^  ] 
a  statute  so  worded,  will  the  indictment  be  good  if  it  men 
that  the  building  complained  of  was  "occupied**  by  its  owni 

si«Our  y.  Comm.,  0  Dana,  80;  Woods  (Me.)7  Atl.  Rep.  475;  Comm 

y.  Comm..  1  B.  Mon.  74.  12  Allen,  190. 

»w  Webster  v.  Comm.,  7  Dana,  215.  s^Comm.  T.  Howe,  18 

si>ShillinK  V.  State.  5  Ind.  443.  And  see  SUta  v.  Freemat 

WSee  Skinner  v.  State.  120  Ind.  127,  888. 

22  N.  £.  Rep.  115;  State  v.  Welch,  State     Dodge,  78  Me. 

Rep.  87(S. 
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purposes.^  On  the  same  principle,  an  allegation  that  the  defendant 
"kept  a  grocery  and  did  retail"  is  not  good ;  it  sboald  be  alleged  that 
the  grocery  was  kept  for  the  retailing  of  liquors.*^  Since  it  is  the 
essence  of  the  offense  of  maintaining  a  liqaor  nuisance,  that  intoxi- 
cants were  kept  for  sale,  or  were  illegally  sold,  at  the  place  described, 
this  fact  must  be  distinctly  charged  in  the  indictment.*^  And  hence 
it  must  be  averred  either  that  the  defendant  had  sold  liquors  at  the 
place  mentioned,  or  that  be  kept  them  there  for  the  purpose  of 
selling.^  But  if  it  is  charged  that  he  kept,  maintained,  and  used 
the  building  for  the  illegal  sale,  and  illegal  keeping  for  sale,  of  intoxi- 
cating liquors,  no  allegation  of  specific  sales  will  be  necessary.*^  It 
may  or  may  not  be  essential  to  charge  that  the  building  in  which  the 
nuisance  was  maintained  was  owned  or  controlled  by  the  defendant. 
This  will  depend  upon  whether  the  statute  makes  such  ownership  or 
control  a  necessary  ingredient  of  the  offense."*  Where  the  indict- 
ment is  against  the  owner  of  the  building,  on  the  charge  of  know- 
ingly letting  it  to  a  tenant  for  the  purpose  of  being  used  as  a  nuisance, 
it  is  sufficient  to  allege  that  the  defendant  "a  certain  room  knowingly 
let  to  and  permitted  to  be  used  by  one  G.  for  the  illegal  sale  and 
keeping  for  sale  of  intoxicating  liquors."^  As  against  the  person 
who  kept  the  nuisance,  it  is  not  necessary  to  allege  that  he  knew  the 
place  he  so  kept  to  be  a  common  nuisance.^ 

In  relation  to  the  allegation  of  place,  it  is  to  be  observed  that  there 
is  an  important  distinction  between  criminal  proceedings  against  the 
person  guilty  of  maintaining  the  nuisance  and  proceedings,  qua%% 
criminal  in  their  nature,  for  the  abatement  of  the  nuisance  itself. 
In  the  latter  case,  the  place  must  be  described  with  great  exactness 
and  particularity.""   But  in  an  indictment  against  the  owner  or 


»Duke  Marston.  (N.  H.)  15  AU. 
Rep.  222. 

UcDsley  ▼.  State.  6  Ark.  252. 

^  Comm.  y.  Hill,  4  Allen.  589;  Comm. 
V.  Kelly,  12  Gray.  175;  State  v.  Adams. 
(Iowa.)  47  N.  W.  Rep.  770;  Sute  ▼. 
Crablree,  27  Mo.  232. 

^  State     Haas.  22  Iowa,  198. 

Slate  V.  Dorr,  82  Me.  157,  19  AtL 
Rep.  157. 


See  Bute  v.  NickeraoD,  80  Kans. 
545.  2  Pac.  Rep.  654;  SUta  Scbflling. 
14  Iowa.  455. 

»  Bute  Pierce,  (Me.)  15  Atl.  Rep. 
68. 

w  SUta  ▼.  Ryan.  81  Me.  107,  16  Atl. 
Rep.  406. 

Zomhoff  Y.  State,  4  Greene,  (Iowa,) 

526. 
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keeper  of  the  alleged  nuieaiice,  it  ie  mi  eisetttkl  IhftI  ill  loeslitti 
AmU  be  deaigiiatediritb  mj  apeeial  degree  oi  jmeMm  nr  miwl^ 
lliis,  fnrtljer  than  to  show  that  it  iswitbm  the  territorial  jariediettatt 
of  the  eourt."^  An  avermeni  that  dafeodaat  kept  the  uaiMnei  ^im 
a  oertain  frame  baildiiig  imdar  hie  ooDtEol'*  hm  hmk  bold  snffieieot.** 
And  io  oi  a&  fttle^ion  that  the  ntnaanoe  vaa  aiaiiitaiMd  "^ia  *  en^ 
taili  room  in  the  Windsor  Hotel'*  in  a  named  to  wo  and  eountj«* 
And  so  of  an  allegation  that  the  building  was  situated  ''at  the  conser 
of  Depot  square  in  said  town/'  though  without  itating  on  wbieb  eoi^ 
M^m  ^  n  ehatge  tttil  deteidaal  ""did  keep  sad  laamtalii «  mti 
tain  common  nuieanee,  to  irit^  m  bttildlng,  to  wit,  a  tenemilll  Jn  ^ 
building,"  is  not  inconsistent  in  its  description  of  the  place.***  In  a 
case  in  Illinois,  the  information  charKed  that  defendant  kepi  a  draoi- 
akoK  in  ivbielt  lie  aold  intodettiiiig  Uipmm  to  pemma  iotoxiMlid  wai 
lo  liafattQal  drunkards,  whereby  the  place  became  and  wob  a  pnhlie 
nnisance,  Iii  a  second  count,  it  charged  the  sale  of  intoxicating  Ii'i* 
uorii  on  the  same  premisee  in  leee  quantities  thaa  one  gaUaii«  w^ 


mation  did  not  charge  separate  offenses,  bat  only  the  offense  of  keep- 
ing  a  common  nuisance.*^ 


In  regard  to  the  allegation  of  time,  in  indictments  for  this  offenae, 
it  is  held  that  the  nuisance  may  be  alleged  to  have  been  kept  and 
maintained  on  a  day  named  "and  on  divers  other  days  and  timet 
between  that  day  and  the  day  of  finding  this  indictment.  **  Soeb  an 
averment  states  the  time  with  sufficient  certainty  and  is  not  opm  to 
the  charge  of  duplicity.*"  And  where  an  indictment  alleged  that  tbe 


»SUte  Becker,  20  Iowa.  488; 
Comm.     Logan,  12  Gray.  186;  Comm. 

Hill.  14  Gray,  24;  Comm.  v.  Welsh. 
1  Allen,  1;  Comm.  v.  Skelley,  10  Gray, 
464;  Comm.  v.  Quinlan.  (Mass.)  27  N.  E. 
Rep.  8;  State  v.  Ereig,  13  Iowa,  462; 
Howard  v.  State,  6  Ind.  444. 

»o  State  V.  Schilling.  14  Iowa,  455. 
State      Cox.  82  Me.  417.  19  AtL 
Rep.  857. 


"  State  HaU.  79  Me.  501. 11  AtL 
Rep.  181. 

ComuL  Lee.  148  ICasa.  8,  IS  X. 
E.  Rep.  586. 

^  Nicholson  People.  89  DL  Ap^ 
57.  See.  also,  State  Dean.  44  low^ 
648. 

•»Comm.  V.   Hoye.  9   Gray.  319; 
Comm.  V.  Keefe.  Id.  890;  Comm. 
Bheehan.  143  Mass.  468.  9  N.  S.  Bcjv 
839. 
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defendant  used  a  building  for  the  illegal  keeping  and  sale  of  liquor, 
with  time  and  place,  in  the  usual  manner,  but  the  allegation  that  he 
thereby  rendered  himself  guilty  of  keeping  a  nuisance  was  made  with 
the  blank  space  for  the  time  left  unfilled,  it  was  held  that  the  indict- 
ment contained  a  legal  and  sufficient  statement  of  the  time  when  the 
offense  was  committed.*"  It  is  also  ruled  that  a  second  clause  of  a 
count  of  an  indictment  for  maintaining  a  liquor  nuisance  need  not 
repeat  the  allegation  of  time.^"^  Two  persons  may  be  jointly  indicted, 
one  for  maintaining  a  liquor  nuisance,  and  the  other  for  aiding  in  its 
maintenance.*"  As  this  offense  is  statutory,  and  does  not  depend 
upon  the  existence  of  a  state  of  facts  which  would  be  sufficient  to  con- 
stitute a  nuisance  at  common  law,  it  is  not  indispensable  to  the  indict- 
ment  that  it  should  conclude  with  the  common  law  formula  "to  the 
common  nuisance  of  all  the  citizens,**  etc.,  if  the  facts  stated  bring 
the  case  within  the  statute;*"  but  it  should  conclude  "against  the 
form  of  the  statute,"  etc. 


§  487.   Violation  of  Screen  Law. 

An  indictment  for  a  violation  of  the  "screen  law"  *"  should  con- 
tain an  allegation  that  the  defendant  was  a  licensed  liquor-dealer, 
and  should  describe  the  place  with  certainty.  If  it  alleges  that  the 
accused  "did  then  and  there  place  and  maintain  upon  said  premises, 
so  used  as  aforesaid,  a  certain  screen,  blind,  shutter,  curtain,  and  par- 
tition [substituting  the  conjunctive  for  the  disjunctive  as  used  in  the 
statute]  in  such  a  way  as  to  interfere  with  a  view  of  the  business  con- 
ducted upon  said  premises,  and  with  a  view  of  the  interior  of  said 
premises,"  it  is  held  that  it  cannot  be  considered  objectionable  on  the 
ground  of  duplicity.*" 

«  State     Buck.  78  Me.  198.  8  AtL  For  the  BobBtaDtlve  law  of  this  of- 

Rep.  573.  fense,  see,  iupra,  g§  50.  158. 

^  State  V.  Brady.  16  R.  I.  51. 12  AU.  »«»  Comm.      Gibbons.  184  Mass.  197. 

Rep.  288.  8ee.  also.  Comm.     Keefe,  148  Mass. 

s»  State     Ruby.  68  Me.  548.  467,  0     £.  Rep.  84a 
Comm.  V.  Howe.  18  Gray,  96;  State 
▼.  Rhodes.  2  Ind.  821. 

u«Tox.UQ.— 87  (677) 
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§  488.  CharglJig  Ulef^al  Traasportetion  ot  TJUgOM^,  I 

I 

|n  BOTue  of  the  states,  it  is  a  st&ttitor;  oEFense  to  trfiBsport  in  tot* 
iditing  liquors  (rom  plaee  to  plaoe  witbiQ  the  state«  with  knowMfl 
or  Mumiftbli  mum  to  hAhw  thtt  %h%  mmB  mm  mtended  lor 
Mki  Jji  indiotment  for  this  offense  should  clearly  ftiid  dia^dq 
Btats  the  places  from  wbieb  and  to  which  the  liquor  was  being  eon* 
Teyed.***   £ut  if  it  is  allegdd  that  dafeudant  "did  bring  into  taidei^ 


0f  A.  faitoiioatiiig  liquor,  witb  hittet^  Hien  and  tbara»  in  mM 


^  aatne  liim«6lfp  in  violation  of  law,*^  tbm  mpottei  htm 


t#ms  used,  that  the  defendaut  was  qqI  tftoaportiiig  the  Uqam 
IlltoQgh  the  city  to  a  place  beyond,  and  is  ioffioirak**  And  ao  tfal 
eotuplaitif  it  anffi^ient  H  it  tbarieB  iha  illep^  tnntapoftatioii  to  hmn 
b$m  from  place  to  place  within  a  partiottUtf  oii^.^  Wbm  it  if  ful 

of  the  statntorj  definition  of  the  offense  that  the  liqoort*  eljotilcl  h.^n 
been  transported  with  an  intent  to  sell  them  withiu  the  Btat^%  Ihil 
jutent  mtiat  be  allfigid  in  tJie  indiatiQetit,  or  il  will  be  fMk 


I  4S9.   Violation  of  Laws  against  Adulteration* 

Under  a  statute  designed  to  prevent  the  adalteration  of  ligoor, 
liariitoi  mit  all  personst  prior  to  engaging  in  the  eale  d  % 
iiiifi^'fl^ilt^  and  snbseribi  an  oath  not  to  adnUemla  tiMir  eQ» 
moditieB,  and  also  give  a  bond  conditioned  for  tlte  due  obserTanee  fif 
this  requirement,  it  is  held  to  be  enongh  for  an  indictme  nt  to  alleft 
that  the  defendant  '^did  then  and  there  anlawfuUy  sell  spiriliioBi 
liqnm  .  »  »  «{th0tit  tkto  attd-fbeie  hftviiig  lifeiii  and  mk^ 
scribed  an  oath  and  given  a  bond,  ae  required  by  law  of  all  peiiOlis 
beto«;e  lellpg  of  offieripg  tu  atll  anab  And  il  tba  iiilMi 

WiCamm.  v.  Tlelly.  d  Gruy,  1 ;  State  v.        •«StatQ  t.  Uurcb.  «HeJ  7  AlL  li^ 
Lubu<3.  71»Me.  541,  II  Ail  Utip,  604         113;  Comm.  T.  Intoxicntttig  tJq«oi% 
^dntim.  V.  KeQti^,im  Mtm.m^9    188  Mau.  506. 
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is  80  framed  that  the  omission  either  to  take  the  oath  or  give  the 
bond,  constitutes  an  offense,  an  indictment  is  good  which  alleges  a 
failure  of  the  defendant  in  either  of  these  respects,  though  it  does 
not  negative  a  compliance  with  the  other  requirement.*^  But  where 
the  law  requires  that  all  liquors  ''imported  into  or  manufactured  in 
the  county"  shall  be  inspected  by  an  authorized  official,  and  makes 
it  penal  to  sell  liquor  not  so  inspected,  an  indictment  thereunder 
should  contain  a  general  allegation  that  the  liquor  sold  had  not  been 
inspected ;  it  is  not  sufficient  to  aver  simply  that  it  was  not  inspected 
in  the  county  where  it  was  sold,  for  it  might  have  been  inspected 
else  where. 

§  490.   Charging:  Violation  of  Local  Option  Law. 

In  several  of  the  states,  the  opinion  prevails  that  an  indictment 
for  selling  liquor  in  violation  of  a  local  option  law  need  not  contain  a 
statement  of  all  the  formalities  necessary  to  render  the  law  operative, 
or  even  an  allegation  that  it  was  in  force  in  the  particular  jurisdiction ; 
for  such  laws,  though  local,  are  public,  and  the  courts  will  take  judi- 
cial cognizance  of  them.*^  Bat  in  other  states,  it  is  held  that  the 
indictment  will  not  sustain  a  conviction  unless  it  charges  that  the 
local  option  law  was  in  effect  in  the  county  where  the  crime  was  com- 
mitted, as  the  result  of  an  election  held  for  that  purpose.  "The  fact 
of  the  adoption  of  that  law  rests  upon  matters  in  pais,  and  should  be 
averred  and  proved  as  any  other  material  fact  is  required  to  be."*^ 
Accordingly,  the  indictment  must  either  allege  that  the  election  was 
held  pursuant  to  the  local  option  law,  or  state  facts  and  circumstances 
sufficient  to  show  the  same;  and  an  averment  that  the  election  was 
held  "in  the  manner  prescribed  by  law"  merely  shows  that  the  elec- 
tion was  conducted  under  the  general  election  laws,  and  is  insuffi- 
cient."'   But  if  the  indictment  fails  to  allege  that  the  election  was 

»« State     Crowley.  87  Mo.  8«9.  «Loaghridg6   v.    Sute.  (Miss.)  8 

••Wood worth       State,  4  Ohio  St.  South.  Rep.  W7;  Norton      SUte,  « 

487.  Miss.  297.  8  Sooth.  Rep.  865;  State 

»>  JoDcs  V.  State.  67  Md.  256.  10  Atl.  Chambers.  08  N.  Car.  600. 

Rep.  216:  Sava^^e     Comm..  84  Va.  682,  »*  Cook     SUte,  26  Fla.  608, 6  Soath. 

6  &  £.  Rep.  563;  Bogan    State,  84  Ala.  Rap.  461. 

449.  4  Soath.  Rep.  856. 
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held  within  the  time  presoribed  after  notice,  snob  defeet  will 
by  verdict.*^  Where  a  portion  of  a  district  governed  by  a  Ice 
law  is  cut  off,  and  united  with  other  territory,  receiviiii;  a  m 
it  is  not  necessary,  in  an  indictment  for  a  violation  of  the  Is 
portion  of  the  district  not  severed,  specifically  to  state  that  it 
was  not  committed  in  that  part  of  the  district  which  was  cat  o 
indictment  ander  the  local  option  law  is  sufficient  if  it  chi 
offense  as  "contrary  to  the  form  of  the  act  of  assembly  in  s 
made  and  provided.^ 

§  491.   Oharginff  Second  OfTense. 

Where  the  prosecution  is  for  a  second  offense  against  t 
laws,  and  a  prior  conviction  for  a  similar  offense  beeomes 
with  a  view  to  the  measure  of  punishment,  the  indictmen 
contain  such  a  description  of  the  former  conviction  as  wi 
the  defendant  to  find  the  record.**  If  it  gives  no  informati 
time,  court,  or  county  in  which  the  prior  judgment  was  rei 
is  insufficient.^  So  also,  if  it  alleges  an  impossible  date  as 
of  the  prior  conviction;  though  this  will  not  vitiate  the  in 
as  to  the  new  offense  charged  therein."^  Bat  it  is  not  neeessi 
forth  particularly  the  record  of  the  prior  conviction,  bnt  a  bi 
gation  of  the  fact,  giving  the  necessary  data,  will  be  enoag 
an  indictment  for  a  single  unlawful  sale,  an  averment  of  p 
viction  is  sufficient  which  alleges  that  at  a  specified  term 
defendant  was  convicted  of  ''selling  a  quantity  of  intoxiea 
nors."*" 

State  V.  Houts.  88  Mo.  App.  285.       »7  State  v.  Small.  64  N.  H.  4 

See  Ninenger  v.  State,  25  Tex.  App.    Rep.  727. 

449.  8  S.  W.  Rep.  480;  Croom  v.  State.  State  v.  Dorr,  82  Mo.  84 

25  Tex.  App.  556.  «  S.  W.  Rep.  661.  Rep.  861. 

Jones  V.  State,  67  Md.  256,  10  Atl.  ^  State  v.  Robinson,  89  Mi 
Rep.  216.  ^  State  v.  Lashas,  79  Me.  5< 

866  Slymer  v.  State.  82  Md.  237.  Rep.  180;  State  v.  Wyman,  8C 

»«  State  V.  Small.  64  N.  H.  491. 14  Atl.    13  Atl.  Rep.  47. 
Rep.  727. 
(580) 
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EVIDENCE  IN  PROSECUTIONS  UNDER  THE  LIQUOR  LAWa 

§  492.  Competency  of  WitnesseB. 

493.  Evidence  of  Spies  and  Informers. 

49}.  Circumstantial  Evidence. 

495.  Snme:  Fintling  Liquor  on  Premises. 

496.  Snme;  Efforts  to  Conceal  Liquor. 

497.  Same;  Drunken  Men  about  the  Premises. 
49^.  Weight  and  Sufficiency  of  Evidence. 

499.  Knowledge  and  Intent 

5<)0.  Connecting  Defendant  with  Unlawful  Acts  Shown. 

501.  Record  of  Prior  Conviction. 

502.  Evidence  in  Case  of  Joint  Parties. 

503.  Proving  Sale  of  Liquor. 

504.  Allegation  of  Sale  and  Proof  of  Gift. 

505.  Evidence  of  Sales  Other  than  Those  Counted  on. 

500.  Evidence  of  Selling  without  License. 

507.  Burden  of  Proving  License. 

508.  Evidence  on  Question  of  License. 

509.  United  States  License  as  Evidence. 

510.  Evidence  of  Sale  by  Servant  or  Agent 

511.  Burden  of  Proving  Legality  of  Sale. 

512.  Evidence  as  to  Time  of  Offense. 

513.  Same;  Single  Unlawful  Sale. 

514.  Same;  Continuing  Offense. 

515.  Same;  Sale  on  Sunday. 

516.  Evidence  as  to  Place  of  Offense. 

517.  Identification  of  Purchaser. 

518.  Evidence  under  Allegation  of  Sale  to  a  "Person  Unknown.* 

519.  Evidence  of  Quantity  of  Liquor  Sold. 

520.  Evidence  as  to  Kind  of  Liquor  Sold. 

521.  Proof  of  Intoxicating  Properties  of  Liquor. 

522.  Same;  Chemical  Analysis. 

523.  Proof  of  Being  a  Common  Seller. 

524.  Proof  of  Pursuing  Business  of  Liquor-Selling. 
52o.  Proof  of  Keeping  Liquors  for  Unlawful  Sale. 

526.  Proof  of  Keeping  Place  for  Unlawful  Sale. 

527.  Evidence  of  Maintaining  Nuisance. 

528.  Evidence  on  Prosecution  of  '*Club.  " 

529.  Proof  of  Sale  of  Liquor  to  be  Drunk  on  Premises. 

530.  Proof  of  Illegal  Transportation  of  Liquors. 

(581) 


I  m.  Proof  of  nitgal  Sale  to  mnor. 
888.   Proof  of  ^li  to  latozf  efttad  Fmob 


§  493,   Ckimpeteiioy  of  Witnesses* 

For  the  most  paiti  the  iisaal  rules  relating  to  the  emn% 
wtlmmm  in  eritnitial  pnMfi(iiiti0iiB  iffll  be  immA  ttppUoaUft  in^tg 
atifliiig  undar  the  liquor  laws,    I&  seTeral  raspecfle  the  atalflH 

variotis  siui^s,  have  modified  the  laws  of  e^dance  for  the  purfiOM 
thia  BEiecial  ciass  of  cases,  wibh  a  Tiaw  to  £aeililatiii|{  tba  eonmti 
of  offondftr^  bat  &dt  in  rttfeioaae  fo  Ito  wtopetAiiey  or  w^tn%ji|g^ 
M  MAmm%  Thorn,  Ike  mlmbil^  ot  town  wiianfai  lOi^tt 
ofifense  of  unliceoeed  liquor-selling  was  oommitted  are  not  rtnA^i 
iDeompetent  as  witnesses  to  saat&in  the  proseoatioti  by  tiie  mm  i 
ttmt  thi  tN»im  will  be  entitled  to  the  penally  feommniJ^  AaA  iM 
OM  pemm  is  indicted  for  this  oSeasei  ftnothuft  wbo  wmB  to  pttfti 
pate  in  the  profits  of  the  bosiBSiSr  mniiot  olaim,  for  that  naeon 
be  exempted  from  teBtifjing  to  the  cotntidBBtoii  of  the  oSn 
When  baeband  and  wife  are  iiidktdd  fe^  keeping  a  honaa  where  uil 
ieaUng  Uqucmaie  tmlawnd^lHtAt  mi  w  Ixisd  tiiveih«r»  tbe  «| 
by  tlie  force  of  an  enabling  statute,  may  be  a  witness  for  her  fa 
baijd,  btit  ber  testimony  caniiot  be  conigiflered  in  her  own  behalf.' 
the  defendant  bimseif  takes  ti^e  witness-standi  he  is  to  be  Iteatoi 
mf  i3&^  may  %i  M^blirtal  ^  aoib 

a»  imld  be  proper  in  the  case  of  another  witness.  Tlma^  ^ 
aeonsed  has  t^Btified  that  he  kept  only  non-intoxieating  liqnor,  eifi< 
Buoh  as  be  drank  himself,  he  may  be  oross-examined  aa  to  bia  m»\ 
oil  of  emdnetidg  bit  bteiiiMi  Mom  and  afler  Iho  all^d  onlawi 
sale/  It  ia  alsd  tided  that  an  unlawful  sale  of  Upm  wmj  ba  pm 
by  other  witnesses  than  the  pumbaRer  And  as  the  buyer^  ina  i 
made  in  ?iolation  of  law,  ie  not  guill;  of  any  oriminal  offense, 
oannot  he  exettsed  from  testifying  on  lii  groniid  that  his  eri  ice 

>  state  \\  Stuart.  23  M©.  111.  Rop.  081.    See,  alto.  King  t 

'  State  V.  Davia.  23  Me.  m  77  Ga.  734. 

*  Btato  V.  Donovftn,  41  Iowa,  587.  *  Qaouii.  f .  Tinkhaei.  C^&f  U 
(582) 
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would  tend  to  criminate  himself.*  And  if  saoh  person  shows  him« 
self  an  unwilling  witness,  his  evidence  may  be  elicited  by  leading 
questions,  as  in  other  cases/ 

§  493.   Evidence  of  Spies  and  Informers. 

Prosecutions  under  the  liqaor  laws  are  frequently  sustained  upon 
the  evidence  of  "spotters"  or  paid  informers.  The  admissibility  of 
such  testimony  is  not  questionable,  and  its  weight  and  effect  are 
entirely  for  the  jury.  The  court  is  not  bound  to  charge  that  the  tes« 
timony  of  such  a  witness  "is  to  be  received  with  great  caution  and 
distrust;"  and  there  is  no  error  in  the  refusal  to  so  charge,  if  the 
jury  are  properly  instructed  as  to  the  matters  which  they  may  take 
into  consideration  in  weighing  the  evidence  of  the  witness.*  A  proper 
instruction  is,  that  the  jury  should  consider  all  the  circumstances 
tending  to  diminish  or  fortify  the  credit  of  the  witness,  and  decide  for 
thetnselves  what  confidence  should  be  placed  in  him.*  Also  the  fol« 
lowing  instruction  has  been  held  proper  by  the  appellate  court:  "In 
considering  B.'s  testimony,  the  jury  are  to  have  regard  to  what 
appears  in  the  evidence,  as  to  the  part  he  had  taken  in  connection 
with  the  case.  When  a  witness  has  by  words  or  acts  manifested  an 
intent  or  feeling  adverse  to  the  defendant  in  any  case,  or  for  any 
cause  might  be  affected  by  prejudice  or  bias,  the  jury  should  consider 
and  weigh  these  facts,  and  make  reasonable  allowance  therefor  in 
considering  his  testimony."'*  And  in  a  case  where  the  witness  was 
a  person  employed  at  a  per  diem  compensation  to  procure  illegal  sales 
of  liquor  for  the  purpose  of  prosecuting  the  sellers,  it  was  held  that 
it  was  sufficient  for  the  court  to  charge  that  the  jury  "must  weigh  all 
the  testimony  with  caution,  especially  where  they  see  any  reason  to 
doubt  its  truth  or  discredit  it."^^ 

•  Supra,  g  881.  Hozsie.  15  R.  L  1,  22  AU.  Rep.  1059. 
7  ComoL     Chaney.  148  Mast.  6, 18  K.       •  Comm.     W^hitcomb.  12  Gray.  126. 

E.  Rep.  572.  Comm.     Trainor.  128  Mass.  414. 

•  Comm.  Masoo.  185  Mass.  556;  ^  State  Hoxiie.  15  R.  L  1.  22  AiL 
Comm.     Trainer.  128  Mass.  414;  State    Rep.  1059. 
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III  A  pEMMiiticm  for  a  nolfttioB  of  Hkn  UfMr  Um^ 

be  establiahed  by  cirt^nmstantiol  evidence,"  would  be  stmu^i? 
indeed/'  saya  tbe  learned  couirt  m  New  York*  'ttial  a  man  loaj  Hi 
e^viiited  frf  mnrd^  opoa  moniDfttaiitial  dfiittMe^  and  yat  Um  am 
kind  of  avxdfiuoe  ma;  not  be  given  wben  tha  im  Im  4H 
ipirittioiis  liquor  without  a  license.*'"  And  even  where  Ifae  d^feni 
IB  supported  bj  tbe  poaitive  teatimony  of  witneBaea,  theie  tuy  I 
flinnmstaniial  emdanee  atrong  enoagb  to  amrcome  aaoh 
m&  to  mnaait  aooQfietmi*^  Ifhm  tbe  alatitia  pmvSdea 
dolivex;  o!  intaxioatiiig  liquor  from  any  other  place  than  m  i 
bouse  shall  be  prima  facie  evidence  of  a  sale,  the  method  of  abewfi 
a  sale  thus  authorized  is  not  axGlusive,  and  confiequeoUj  it  doei  li 
jiaibida  &b  jmrnwui^  f^rai  pnmim  tto  ImI  of  m.  tmlm  If  i 


JjUlk  gam  qpeeiaB  of  {Kiweraitieiii  mdMr  lha  Uqjam  lai 
keeping  liquor  with  intent  to  sell  the  earae  unlawfufly, 
tenement  for  the  illegal  aale  of  liquor«  maintaininis  a  liqiior  noisaiwi 
and  tha  ltke» — the  finding  of  liqaox  on  the  prwiinae^  or  tbe  diaemfl 
of  bait^  fcflga,  pil^bant  dUttrttai*  or  flinawar  «illi«r  aoocaUi 
liquor  or  evidently  having  been  recently  used  for  that  purpoaop  ia  afiv 
of  circumBtantial  evidence  which  ia  proper  to  go  to  the  jnry,**  As 
where  enoh  evidenoe  baa  been  produeedf  an  instraeticm  that  tli 
&idtng  of  u  artide  of  merehaadiie  ia  a  {vlaea  wkmm } 


i*Ct>mm.  V.  MaJoDcy,  IB  Gray,  SOj 
Cotnm,  Norloa,  Id*  80;  Comm.  v, 
Keonan,  148  M&ss.  470,  00  N.  Hep. 
lOl:  Comtu.  Murphy,  {Masa,)  26  N. 
£^  Bttf^  aaO±  Peai^e  v.  tfulbut,  4  Dtnic^ 
m  «7  Att-  00a  YiUi^  V. 
Evert8,  3  Barb.  553. 

"  People  V.  Hulbut,  4  Denio,  183.  47 
Am.  Dec.  244. 
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"  McManigal  v.  Seatoti.  23  Nebr,  II 
87     W.  Rep.  m. 

^  Comm.  V.  CftinpikeU,  ua  ^rm  i 

"  Comm.  V.  Timoihjp  a 

Ooiiitii«  V.  0oi4eai  l^^mgr^M^^ 
X«<MUrari  1#  Wun.  m  i  It  1 

Hep.  165;  State  v.  Baakins.  (Iowa.)  * 
N.  W.  Rep.  809;  People  Hicka,  : 
Mich.  457.  44  N.  W.  Rep.  93V 


Ch.  20]       EVIDENCE  IN  PROSECUTIONS  UNDER  LIQUOR  LAWS.  §  495 

for  sale  would  tend  to  show  that  it  was  there  for  sale,  is  not  improper.'^ 
To  illustrate  this  principle,  in  a  case  in  Massachusetts,  where  defend- 
ant was  charged  with  unlawfully  keeping  liquor  for  sale,  he  testified 
that  he  owned  the  yard  and  building  in  question,  that  he  occupied  a 
portion  of  the  building,  that  there  were  three  tenants  occupying 
rooms  in  it,  and  that  the  cellar  and  yard  were  used  by  all  the  tenants. 
There  was  evidence  that  bottles  of  ale  and  lager-beer  bottles  were 
found  in  his  tenement.  It  was  held  that  testimony  was  competent 
that  bottles  of  ale  and  beer,  bearing  the  same  marks,  were  found 
buried  in  the  yard,  and  that  another  bottle  of  ale,  marked  like  the 
others,  and  also  a  pick  and  shovel,  were  found  in  the  cellar.'*  So 
also,  evidence  of  a  witness  that  he  saw  men  sitting  and  standing  in 
a  room  in  defendant's  house,  and  his  wife  with  bottles  of  beer  under 
her  apron,  is  competent.'*  And  evidence  that  defendant's  shop  con- 
tained a  counter,  on  which  was  "a  pitcher  containing  something  that 
looked  like  ale  or  beer"  and  ''a  pump  that  looked  like  a  beer-pump,"  is 
admissible.**  The  testimony  of  an  officer  who  searched  the  premises, 
that  a  tumbler  seized  contained  liquor,  is  competent,  without  produc- 
ing the  liquor,  or  accounting  for  its  absence.**  And  proof  that 
decanters,  mentioned  by  the  state's  witness,  contained  only  colored 
water,  does  not  render  them  incompetent  evidence  upon  the  question 
whether  the  defendant  kept  intoxicating  liquor  with  intent  to  sell.** 
And  such  material  pieces  of  evidence  are  none  the  less  admissible 
because  they  were  procured  by  an  illegal  and^nnauthorised  search  of 
the  premises.**  On  a  principle  exactly  similar  to  that  we  have  been 
considering,  it  is  held  that  where  the  indictment  is  for  unlawful 
selling,  evidence  that  there  were  implements  and  materials  for  selling 
liquor  in  the  defendant's  shop  ia  competent.** 

^  Comm.     Keenan,  148  Mail.  470,  20       »Comm.  v.  Lamere,  11  Gray,  810. 
N.  E.  Rep.  101.  n  Comm.  v.  Welch.  142  Matt.  478, 8  N. 

»Comm.  V.  Finnerty.  148  Mats.  162,  S.  Rep.  848. 
19  N.  E.  Rep.  215.  "Comm.  v.  Blood.  11  Gray.  74 

»  Comm.  V.  QUloD.  148  Mats.  15, 18  N.  **  State  v.  Barroaghi.  78  Me.  479. 
£.  Rep.  584.  MComm.     lincoln,  9  Gray,  288. 
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On  ft  trial  fot  maiittainirig  a  liquor  noieatiMi  m  ilk^ly ' 
liquorSp  it  is  permisflible  to  show  in  evidence  that  the  defendAiit, dtir- 
ii^  E  aeareb  ot  his  premises^  broke  certain  bottles;  or  ihst  im  bti* 
kedpit  attempted  to  poor  tba  U%vm  imm  &  aink^  (o  pnmal  ttij 
asamlitiig  iiffiiier  from  fliilmg  H^^  nr  tiai  when  Iba  ciffios  «ttteil 
d^fendaot's  houaei  another  persoQ^  whose  relatipnto  defen4.1ant  ii  DQ^ 
ehown^  took  a  bottle  apparently  containing  whisky  from  s  tmUk  ^ 
wMok  waa  a  tninbteri  and  threw  it  out  of  «  wundow*  in  detaoAuiOi 
pemmsm  mA  withont  ob jddtioo  trooi  himJ^  So  wlm^  wttcii  il  hm  uiii 
ptowd  that  defendant  was  the  occupfint  of  one  half  of  a  bonni  aaJ 
that  be  and  hie  son  were  seen  in  that  half  just  before  a  saarob  bg 
poUee  officers  was  begun^  eTideaee  that  the  son  was  aeen  a  abort  vb3| 
altor  ia  the  oth^  half  of  tiia  bmtep  tbtowiiis  bow  bolIlM  oat  i 


I  40f.    Same;  Drunken  Men  about  the 

ETidenee  of  the  frequent  presence  of  dronken  peiaona  on  or  near 
pv«miaM  i»f  tbt  MfeoiiM  m  •  fiiMoimticm  for  iUepI 

selling.^  And  so  also  is  evidence  that  persons  have  been  seen  to  entei 
the  defendant's  place  sober  and  afterwards  come  out  intoxicated.' 
And  evidence  of  persons  being  seen  to  go  in  and  out  of  the  baildio£ 
in  a  state  of  intoxication  is  proper  to  be  submitted  to  the  jnry,  even 
though  all  the  witnesses  who  testify  to  specific  sales  state  that  th< 
liquor  sold  was  not  in  their  opinion  intoxicating.^  Farther,  evei 
without  evidence  of  the  presence  of  intoxicated  persons,  or  of  tbeii 
carrying  jugs,  etc.,  people  may  be  seen  going  to  and  from  a  place  ix 
such  numbers,  at  such  times,  and  under  such  circamstanoes,  ai 
thereby  to  furnish  evidence  proper  to  be  considered,  in  oonneotioE 


»Comm.  V.  Daily,  133  Mass.  577. 

**Comm.  V.  Locke,  145  Mass.  401, 14 
N.  E.  Rep.  621. 

2^  Comm.  V.  McHugh,  147  Mass.  401, 
18  N.  E.  Rep.  74. 
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«  Comm.  V.  Nally,  151  Mmas.  68,  28  N 
E.  Rep.  660. 

»  Comm.  ▼.  Wallace.  148  Haas.  88»  I 
N.  E.  Rep.  6. 

^Comm.  V.  Kennedy,  97  Mast.  281 

wComm.     Taylor.  14  Qrmj,  26L 
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^itb  other  circumstances,  as  indicating  that  intoxicating  liqaors  are 
sold  there.**  For  example,  on  a  prosecution  for  keeping  a  liquor 
nuisance,  there  was  evidence  tending  to  show  that  there  was  a  barrel 
of  ale  on  tap  in  a  shed  near  defendant*8  grocery  shop,  and  accessi- 
ble therefrom ;  that  persons  were  seen  going  in  that  direction  as  if 
for  a  drink,  accompanied  by  the  defendant;  and  that  others  were 
seen  carrying  something  away  in  pails  and  cans  from  somewhere 
near  the  shed.  On  this  state  of  the  proofs,  it  was  held  that  there 
was  sufficient  evidence  to  sustain  a  conviction.** 

§  488.   Weight  and  Sufficiency  of  Evidence. 

When  any  proceeding  for  the  punishment  of  a  violation  of  the  liquor 
laws  is  distinctively  criminal  in  its  character,  it  is  subject  to  the  rule 
that  the  guilt  of  the  defendant  must  be  established  beyond  a  reason- 
able doubt.  But  where  the  statute  provides  that  the  fine  imposed 
for  unlawful  selling  may  be  enforced  by  criminal  prosecution  or  sued 
for  and  recovered  before  a  justice,  a  suit  for  the  fine  is  not  a  criminal 
proceeding,  but  a  civil  action,  and  a  recovery  is  justified  by  a  mere 
preponderance  of  evidence.**  Beyond  the  application  of  such  general 
principles  as  this,  the  question  of  the  weight  and  sufficiency  of  the 
evidence,  in  prosecutions  of  this  character,  depends  peculiarly  upon 
the  varying  facts  of  individual  cases,  and  hence  could  not  well  be 
discussed  in  detail  in  this  place.  On  the  general  question,  however, 
the  decisions  collected  in  the  margin  will  be  found  to  present  points 
of  interest  and  value.** 


*sComm.  V.  Finnerty,  148  Mmb.  183, 

10  N.  E.  Rep.  215. 

"Comm.  Kelley.  (Maas.)  25  N.  B. 
Rep.  885. 

Proctor  ▼.  People.  24  111.  App.  699. 
*See  Comm.  Harvey,  1  Gray,  487; 
Comm.  Hoye.  9  Gray,  292:  Comm. 
Thrasher.  11  Gray.  57;  Comm.  ▼.  Hll- 
drcth.  Id.  827:  ComoL  Dobbyn,  14 
Gray.  44;  Comm.  Edds.  Id.  406; 
Comm.  V.  Livermore,  4  Allen,  484; 


Comm.  T.  Powderly,  148  Mass.  457,  19 
N.  E.  Rep.  781;  Comm.  v.  Clynes.  150 
Maas.  71.  22  N.  £.  Rep.  486;  Klug 
State.  77  Ga.  784;  Needham  State.  19 
Tex.  882;  Sowle  Sute.  81  Ind.  286; 
State  V.  Blair,  72  Iowa,  591.  84  N.  W. 
Rep.  482;  SUte  ▼.  Jarrett.  85  Mo.  a57; 
People  ▼.  Cox.  70  Mich.  247.  38  N.  W. 
Rep.  285;  People  v.  Hicks.  79  Mich.  457. 
44  N.  W.  Rep.  981;  People  v.  Kridler. 
80  Mich.  588,  46  N.  W.  Rap.  874. 
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§  500 


LAW  OW  XHTOZICATXHQ  UQUOB8. 


§  499.  Knowledge  and  Aatent. 

As  a  general  prinoiplet  where  a  atataie  makes  a  given  ae 
able,  proof  of  a  violation  of  the  law  is  soffieient  to  wanaak  a 
tion,  without  proof  of  a  gnilty  intent.  Thus,  under  a  law 
the  sale  of  liquor  without  a  liiienaep  it  is  not  neceesaiy  to 
criminal  intent  in  order  to  convict.*'  There  are  eases,  htn 
which  the  intention  of  tlie  defendant  becomes  an  essentisl 
in  a  statutory  misdemeanor  and  must  aooordingly  be  profsd 
is  the  case  in  the  offense  of  keeping  liquors  with  intent  to  m 
unlawfully.  Where  the  defendant  is  ignorant  of  the  ciieon 
which  make  his  act  unlawful,  he  cannot  of  course  be  efasiga 
criminal  intent.  But  the  availability  of  such  ignoranee  ss  a 
and  consequently  the  necessity  of  proving  knowledge  as  a  i 
establishing  a  guilty  mind,  is,  in  many  instanoes,  a  moote 
This  is  the  case  in  regard  to  sales  of  liquor  to  minors  and  dn 
made  in  ignorance  of  the  purchaser's  age  or  habits,  where  ni 
courts  bold  that  there  is  no  legal  culpability  in  the  seller,  sn 
hold  that  he  is  guilty  without  proof  of  knowledge  or  inteni 
point  we  have  already  discussed  in  detail,  as  the  learned  tea 
see  in  earlier  sections.'' 

§  600.   Connecting  Defendant  with  XTnlawAil  Ante  f 

When  an  act  or  state  of  facts,  constituting  a  violation  of  tl 
laws,  has  been  established  by  the  proof,  it  will  be  proper  to  s 
connection  of  the  defendant  with  the  unlawful  aot  or  state  of 
inferential  or  circumstantial  evidence.  Thus,  a  conviction  ti 
ing  open  a  tippling-house  on  Sunday  will  be  sustained  bj  px^ 
the  house  was  a  tippling-house,  that  it  was  kept  open  on  Snnd 
that  the  defendant  was  the  proprietor  of  it,  although  he  may  i 
been  visible  to  those  resorting  to  the  house  for  the  purpose 
pling.^   And  upon  a  trial  for  the  illegal  selling  of  liquor,  whi 

><<Comm.  V.  Holstine,  182  Pa.  8t.  857,  »  Sanders  v.  State,  74  Ga.  C 

10  Atl.  Rep.  273.  see.  also,  Johnson  v.  City  of  At 

w^wpra,  S§  416-418.  426.  Ga.  507,  4  a  K  Rep,  678;  C 
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proved  that  defendant  was  in  possession  of  a  house  where  the  wit- 
nesses drank  liquor,  and  where  they  left  the  money  therefor  on  the 
counter,  defendant  being  in  the  house  at  the  time,  though  not  in  the 
same  room,  the  jury  should  not  be  instructed  to  acquit,  although  the 
witnesses  testify  that  they  never  bought  any  liquor  from  defendant  or 
saw  him  sell  any."^  Where  it  is  necessary  to  show  the  ownership  or 
proprietorship  of  the  accused  in  the  house  where  the  illegal  sales  were 
made,  (or  where  the  liquors  were  unlawfully  kept,  or  the  nuisance 
maintained,  or  otherwise  as  the  case  may  be,)  this  may  be  done  by 
putting  in  evidence  his  statements,  previously  made,  that  he  was  the 
owner  of  the  house,^  or  that  he  was  repairing  the  house  and  how 
much  it  would  cost  him;^'  or  by  proving  that,  being  ostensibly  in 
charge  of  the  house  at  the  time  charged,  he  spoke  of  it  and  of  its  con- 
tents as  if  he  were  the  proprietor/'  So  also,  a  sign-board  put  up  in 
a  bar-room  occupied  by  the  defendant,  with  the  words  '"Boarding  by 
J.  B.  Wilsony**  the  defendant,  painted  thereon,  is  presumptive  proof, 
if  unexplained,  that  the  defendant  is  the  keeper  of  the  bar«room.^ 
But  where  the  defendant,  in  a  prosecution  for  selling  without  a  license, 
introduces  evidence  that  he  was  not  the  proprietor  of  the  place  in 
question,  but  had  leased  it  to  another,  evidence  that  defendant  was 
arrested  about  a  year  before  for  keeping  a  disorderly  house  at  the 
place  in  question  is  not  admissible  to  prove  proprietorship,  unless 
there  is  also  evidence  of  some  probable  motive  for  his  making  a  pre- 
tended lease  and  applying  for  a  license  in  the  name  of  another.*^ 
And  so,  on  the  trial  of  a  druggist  for  selling  liquor  as  a  beverage,  it  is 
prejudicial  error  to  permit  a  witness  to  testify  that  he  saw  the  alleged 
purchaser  of  the  liquor  afterwards,  and  on  the  day  on  which  he  bought 
it,  according  to  his  testimony,  and  that  he  had  whisky  which  be  said 
he  bought  of  defendant.^ 

Murpby.  147  MaM.  625.  18  N.  £.  Rep.       « State     Wambold,  74  Iowa,  605,  88 

408.    Compare  Lucker       Comm.,  4    N.  W.  Rep.  429. 

Bush.  410.  «sState  v.  Wilson.  5  R.  I.  291. 

"Neighbors  Comm..  (Ky.)  9  8.  W.  People  Bradt.  46  Hun.  445.  10  N. 
Rep.  718.    See  8ute      Barron.  87  Vt    Y.  Supp.  157. 

^7.  ^People     Hinchman.  75  Mich.  587, 

«ocomm.  V.  Dearborn,  109  MaM.  868.    42  N.  W.  Rep.  1006. 
«iComm.     Ulldreih.  11  Gray.  827. 
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UlW  of  ITIII  HLITnW  uiQixm. 


§  601*  Itecord.  of  RAcv  Oox&vloti/GSiu 

Upon  the  trial  of  one  oha  rith  having  in  his  powawioni 
eating  liquors  with  intent  to  i  [  le  same  in  TioUUion  of  Uiw,  tk 
ord  of  his  previous  con'  for  a  similar  offenae  is  adnuai 
evidence  upon  the  qui  ion  itent.*  And  aOi»  the  neoid  oi 
prior  conviction  is  c<  i  i  i  a  step  in  tha  proof  thai  hs  1 
tenement  used  for  the  illi  ]  >ing  and  aala  of  liqnoiB,  as  di 
in  a  subsequent  comp  ut.^  ut  a  previoaa  oonviotion  for  bi 
common  seller  is  compi  nt  evidence  on  iho  iaaoa  whether  dsie 
has  maintained  a  liquor  nuisance,  only  whan  the  oonviotion  was 
on  sales  made  at  the  same  place.*  Bat  if  the  doaeriplkm  < 
building  in  the  record  of  the  former  case  is  not  ineonaiatent  wit 
in  the  pending  indictment,  though  less  oompletow  ovidanee  d 
may  be  introduced  to  show  that  both  deseripiionB  lafor  to  the 
building.*  As  to  the  identity  of  the  respondent  with  the| 
named  in  the  record  of  the  prior  conviction,  that  ia  a  qaest 
fact  for  the  jury,  and  the  mere  identity  of  name  is  not  aoffici 
authorize  the  judge  to  withdraw  the  question  from  the  jniyaad 
it  as  one  of  law.*  In  the  absence  of  an  extended  reoord,  the  d 
entries  are  admissible  to  show  a  prior  conviction,  and  will  be  aofl 
proof  thereof,  unless  a  question  of  identity  ia  raiaed.**  Whei 
pending  prosecution  is  for  a  second  offense,  and  defandant'a 
conviction  is  relied  on  to  increase  the  penalty,  anoh  prior  oonv 
is  equally  conclusive  whether  his  plea,  in  that  case,  was  gnQt^ 
guilty,  or  nolo  contendere.  "The  decisive  thing  is  not  the  b 
plea,  but  the  former  judgment."*  In  Vermont,  and  probal 
other  jurisdictions,  the  proof  of  a  prior  conviction  most  be 
before  verdict.* 

48State  V.  Neagle.  65Me.  46a  « State  ▼.  0'Ck>iinon,  (Me.)  1 

47  Comm.  V.  Line.  149  Mass.  C5,  30  N.  Rep.  291;  SUte  v.  Bobbins.  (Me.) 
£.  Rep.  697.  Rep.  584;  Stote  v.  Lashos.  79  Me. 

estate  V.  HaU,  79  Me.  501. 11  Atl.  Rep.  All.  Rep.  180;  SUie  T.  Kee^le,  ( 
181;  Comm.  v.  Austin.  97  Mass.  595.  468. 

•State  V.  Hall.  79  Me.  501,  11  AU.  "SUte  v.  Fagin,  64K.  H.  481.  1 
Rep.  181.  Rep.  727. 

60  State  V.  Lashus.  79  Me.  504, 11  Atl.  ^Si&ie  ▼.  Spaaldina.  dl  Yt.  0 
Rep.  180.  Atl.  Rep.  844. 
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§  602.   Evidence  in  Case  of  Joint  Parties. 

Where  parties  are  jointly  indioted,  in  proseoations  under  the  liquor 
laws,  the  evidence  should  show  their  joint  participation  in  the  offense 
charged,  or  it  will  fail  to  warrant  a  conviction.  Thus,  where  an 
indictment  for  retailing  liquor  charged  that  A.  and  B.  made  the  sale 
to  C,  and  it  was  proved  that  A.  and  B.  had  each  sold  liqaor  by  retail 
to  G.  at  different  times  at  the  same  bar  and  in  the  same  house,  but 
no  joint  sale  was  shown,  nor  that  either  participated  in  the  act  of  the 
other,  it  was  held  that  the  indictment  was  not  sustained.**  Bo,  where 
defendant's  wife  was  made  a  co-defendant,  but  the  only  reference  in 
the  testimony  to  her  was  that,  when  one  witness  asked  for  liquor, 
defendant  said  he  did  not  keep  it  for  sale,  but  his  wife  had  some 
which  she  kept  for  her  private  use,  and  that  defendant  got  liquor  and 
handed  it  to  the  witness  over  the  counter,  it  was  held  that  the  com- 
plaint should  be  dismissed  as  to  the  wife.** 

§  603.   Proving  Sale  of  liquor. 

In  a  prosecution  for  an  unlawful  sale  of  intoxicating  liquor,  it  is 
not  always  necessary  that  each  separate  element  of  a  contract  of  sale 
should  be  distinctly  and  affirmatively  proved.  The  law,  for  instance, 
implies  a  sale  from  the  fact  that,  in  a  saloon,  liquor  was  set  before 
and  drunk  by  a  person  calling  for  it.**  Consequently,  if  a  man  goes 
into  a  dram-shop,  calls  for  a  quantity  of  a  specified  liquor,  and  the 
same  is  drawn  and  delivered  to  him  by  the  keeper  of  the  shop,  this 
is  evidence  of  a  sale  proper  to  go  to  a  jury,  although  there  is  no 
proof  that  any  money  was  paid  or  that  directions  were  given  to 
charge  the  purchase.*'  Bo  also,  it  is  sufficient  to  sustain  a  verdict 
of  guilty,  if  the  evidence  shows  that  a  person  put  down  money  in 
the  defendant's  presence,  and  carried  away  a  bottle  of  liquor  with* 

^Farrell  y.  State,  8  Ind.  S78.  MAabarn  Excite  Comm'rs  v.  Mer- 

State  V.  MatheitOD,  77  Iowa,  486,  48    cbaDt,  84  Hod.  19. 
N.  W.  Kep.  877.  »Hill  v.  SUte,  87  Ark.  896;  SUta  v. 

Bimont,  17  N.  H.  88. 
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oat  objection.^  The  fact  of  a  Bale  may  also  be  established 
cumstantial  evidence.  Thas^  a  eonviotion  for  selling  liquor  • 
day  is  sustained  by  evidence  that  one  G.  was  seen  to  enter  the 
ant's  bar-room  on  that  day,  and  to  come  ont  in  ten  or  fifteen 
with  a  bottle  full  of  whisky  in  his  pocket,  two  hours  after  wi 
accused  was  foand  in  the  bar-room,  especially  when  eoopl 
proof  of  an  extreme  anxiety  on  the  part  of  the  defendant  to 
out  of  the  way  at  the  time  of  the  trial.*  So  it  is  eompetent 
that  an  order  was  sent  by  the  purchaser,  by  telephone,  to  tfa 
lishment  of  which  the  defendant  was  in  charge,  and  that  th 
was  accordingly  sent  to  the  purchaser.**  And  the  books  of  an 
company  are  competent  evidence  to  show  the  shipment  and 
of  goods  to  the  buyer As  in  other  eases,  the  confessions  oi 
sions  of  the  defendant  are  also  proper  evidence.  Thus,  his 
sion,  in  a  stipulation  wherein  he  attempts  to  jastifjr  nnder  a 
license,  that  he  sold  the  liquor  as  charged,  is  sufficient  eyid 
warrant  a  conviction.*'  The  personality  of  the  pozchaser,  if  di 
in  the  indictment,  should  be  proved  as  laid.  To  illnstrate»- 
to  a  person  acting  as  agent  for  an  undisclosed  principal 
charged  as  a  sale  to  the  agent,  and  consequently  proof  glTon, 
trial,  of  his  acting  as  such  agent  will  not  constitute  a  Tarianc 
evidence  of  a  sale  to  an  agent,  with  notice  that  he  was  pan 
for  his  principal,  will  not  support  an  allegation,  in  the  indi 
of  a  sale  to  the  agent.**  If  a  single  offense  is  charged  in  the 
ment,  with  particular  description  of  time,  place,  and  other  i 
stances,  a  single  specific  instance  of  unlawfully  selling  must . 


MMcaure  v.  State.  43  Ark.  75;  Liles 
y.  State.  Id.  95.  But  an  indictment  for 
selling  without  license  is  not  supported 
by  proof  merely  that  liquor  was  drunk 
on  defendant's  premises  by  his  invita- 
tion. State  V.  Quinn,  25  Mo.  App.  102. 
See,  also,  State  v.  Spaulding,  61  Vt. 
505,  17  Atl.  Rep.  844.  And  in  a  prose- 
cution for  the  sale  of  whisky  on  Sun- 
day, where  the  witness  was  so  drunk  at 
the  time  of  the  alleged  offense  as  to  be 
unable  to  testify  whether  the  whisky 
was  sold  or  given  to  him,  or  whether  or 
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not  be  paid  for  it.  It  was  held 
evidence  was  not  sufficient  to  i 
conviction.    Keller  t.  State. 
App.  259,  4  &  W.  Rep.  886. 

60  Comm.  V.  Stevens,  (Haea.)^ 
Rep.  96. 

<»  State  T.  Priester.  48  Minn. 
N.  W.  Rep.  712. 

"  State  V.  Eriechbaam,  (Iowa 
W.  Rep.  872. 

•sNeuman  v.  SUta.  76  Wia.  11 
W.  Rep.  80. 

^  Comm.  Y.  Rembj,  3  Qraj,  G 
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fioiently  established  by  the  evidence.  And  if  the  proof  tends  to  show 
several  sales  made  by  defendant  at  different  times,  the  jury  should  be 
instructed  that  they  must  find  him  guilty  of  making  some  one  specific 
sale,  in  order  to  convict.^  Upon  an  indictment  charging  an  unlaw- 
ful sale,  a  conviction  cannot  be  had  upon  evidence  tending  to  prove 
anpther  and  distinct  offense  not  included  in  the  act  of  selling.  Thus, 
where  suffering  liquor  to  be  drunk  on  the  premises  is  a  distinct  offense 
from  that  of  selling,  evidence  of  the  one  will  not  support  a  convic- 
tion on  an  indictment  charging  the  other.*  But  where  the  statute 
prohibits  the  selling,  giving  away,  or  furnishing  liquor,  in  such  terms 
that  an  indictment  under  it  may  allege  all  these  acts  conjunctively, 
without  duplicity^  then,  although  the  evidence  may  not  clearly  make 
out  a  sale,  it  does  not  follow  that  the  defendant  must  be  acquitted; 
for  if  it  tends  to  establish  either  a  sale  or  a  furnishing,  it  must  go 
to  the  jury.^  And  when  a  person  authorized  to  sell  liquor  for  cer- 
tain purposes  is  indicted  for  selling  for  other  purposes,  the  charge 
iS  not  sustained  by  evidence  that  he  exercised  his  privilege  improp- 
erly, or  that  he  made  sales  for  the  permitted  purposes  in  an  irreg- 
ular manner.*'  Finally,  it  is  to  be  observed  that  the  fact  that  on 
certain  occasions  the  defendant  refused  to  sell  intoxicating  liquor  to 
persons  who  wished  to  buy  it  has  no  tendency  to  contradict  or  con- 
trol evidence  that  at  other  times  he  had  made  such  sales,  and  is  not 
relevant  to  the  issue  of  his  having  made  the  unlawful  sales  charged.* 

§  604.   Allegation  of  Sale  and  Proof  of  Qift 

It  is  generally  held  that  when  the  statute  makes  the  gelling  of 
intoxicating  liquors,  under  certain  circumstances  or  to  certain  per- 
sons, a  separate  and  distinct  offense  from  the  giving  of  liquors  under 
the  same  conditions,  proof  of  one  of  these  acts  will  not  sustain  a 
charge  of  the  other.**   And  on  an  indictment  for  the  unlawful  sale 

•*  Bi>ldt  v.  State.  72  Wis.  7.  88  N.  W.  wgtate  v.  Wbit«.  81  Kans.  843.  2  Pac 

Rep.  177.    Compare  Comm.  v.  Leo,  13  Rep.  508. 

Gray.  38.  ••Comm.  v.  Barlow.  97  Mast.  597; 

»  Stale  V  Apperger.  80  Mo.  17a  Comm.  t.  Bickum,  (Mats.)  36  N.  E.  Rep. 

«  State  y.  Uassett.  (Vt)  28  AU.  R«p.  1008;  Corley  t.  Sute.  (Qa.)  18  S.  E.  Rep. 

584.  556;  Barnes  y.  SUte.  30  Codq..354. 

«Wlecko  T.  People,  14  111.  App.  447; 
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of  liquor,  an  instraotion  which  fails  to  distiiigaiah  between  i 
gifts  of  liquor  is  erroneous.'*  Neverthelees,  in  some  of  the 
contrary  view  appears  to  obtain,  and  it  ia  oonsidered  that 
of  selling  may  be  sustained  by  evidenee  of  giving,  or  via 
And  in  a  case  in  Indiana,  where  the  indietment  alleged  i 
liquor,  and  the  proof  did  not  show  that  money  was  paid,  it 
that,  as  a  gift  would  have  been  equally  a  yiolation  of  the  la' 
would  be  presumed."  But  where  the  statute  does  not  proi 
giving  away  of  liquor,  but  only  its  sale,  the  case  is  free  f 
doubt;  a  conviction  cannot  be  had  unless  a  sale  is  proTed." 

§  606.  Evidence  of  Sales  Other  than  Those  Count 

As  a  general  principle,  it  is  erroneous  to  admit  evidei 
greater  number  of  offenses  than  there  are  comits  in  the  ind 
and  hence,  when  an  indictment  for  the  unlawful  selling  c 
contains  but  a  single  count,  the  prosecution  should  not  be  al 
go  to  the  jury  upon  evidence  of  more  than  one  transaction 
evidence  of  several  sales  has  been  introduced,  the  state  sk 
required  to  elect.^^  And  when  the  proceeding  is  by  informat 
the  prosecuting  attorney  files  therewith  a  statement  of  eviden< 
by  him,  relating  to  sales  made  by  the  accused,  and  no  other 
cation  of  sales  to  be  given  in  evidence  is  filed,  the  state  sh 
confined  to  proving  the  sales  specified  in  the  statement.^ 
therefore,  on  an  indictment  for  illegal  selling,  the  prosecnt 


llumpeler  v.  People.  92  111.  400;  New 
Decatur  v.  Laude.  (Ala.)  9  South.  Rep. 
882;  Wood  v.  Territory,  1  Oreg.  228. 
See,  »upra,  §  406. 

70  Birr  V.  People,  113  III.  645. 

71  Dabmer  v.  State,  56  Miss.  787;  Dant 
V.  State,  106  Ind.  79.  5  N.  E.  Uep.  870. 

72I)nnt  V.  State,  106  Ind.  79,  5  N.  E. 
Rep.  870. 

73  Keller  v.  State,  23  Tex.  App.  259,  4 
S.  W.  Rep.  886. 

7UIodgman  v.  People,  4  Den io,  235; 
Stockwell  V.  State.  27  Ohio  St.  563; 
Stone  V.  State,  (Miss.)  7  South.  Rep. 
500;  State  v.  Fierline.  19  Mo.  380;  State 
T.  Miller,  24  Conn.  522.   But  in  Ver- 
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mont,  upon  the  trial  of  an  Jn 
in  several  counu.  for  ▼iolatioE 
license  law  by  selling  liqnor,  i 
to  be  no  error  in  the  court  to  |m 
prosecutor,  after  having'  given  ( 
tending  to  prove  as  many 
breaches  of  the  law  by  the  retj 
within  the  time  covered  by  tb 
ment.  as  there  are  counts  in  th 
ment.  to  proceed  and  prove  otl 
within  the  same  period  of  time 
V.  Smith.  22  Vt.  74;  State  t.  Crc 
Vt.  14.  54  Am.  Dec.  90. 

7^  State  V.  Lawson,  (Kana.) 
Rep.  864. 
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proved  one  unlawful  sale,  it  is  error  to  admit  evidence  of  other  sales, 
unless  they  all  constitute  one  transaction,  or  the  further  evidence  is 
necessary  to  identify  the  offender  or  to  prove  motive  or  $eienter,  or 
unless  the  whole  series  must  be  proved  to  make  out  the  offense.^* 
But  evidence  of  other  sales  than  that  counted  on,  made  on  similar 
occasions,  is  admissible  on  the  question  of  intent.^  And  so  where 
defendant's  conviction  is  sought  on  an  unlicensed  sale,  made  by  his 
wife  in  his  presence  and  with  his  knowledge,  evidence  of  similar  sales 
made  by  her  in  bis  presence  (although  not  proof  to  convict  him)  is 
admissible  to  illustrate  the  character  of  the  sale  in  the  particular 
case,  and  to  show  that  it  was  made  by  his  authority.^  So  again, 
where  it  is  claimed  that  the  liquor  alleged  to  have  been  sold  was  not 
intoxicating,  it  is  then  competent  to  give  evidence  of  other  sales,  in 
order  to  show  the  purposes  for  which  the  liquor  was  sold  and  pur- 
chased.^ And  where  the  particular  sale  is  charged  to  have  been 
made  for  purposes  other  than  those  allowed  by  defendant's  permit, 
evidence  of  other  sales  to  the  same  purchaser  is  competent  to  show 
that  he  did  not  buy  for  the  excepted  purposes,  and  that  this  was 
known  to  the  accused.^  It  is  further  to  be  remarked  that  the  state 
is  not  restricted,  in  its  evidence,  to  proof  of  sales  which  were  testified 
to  before  the  grand  jury.*'  And  so,  where  the  proceeding  is  by  infor- 
mation, which  is  verified  by  both  the  prosecuting  attorney  and  the 
prosecuting  witness,  it  is  not  error  to  permit  evidence  to  be  intro- 
duced on  the  trial  showing  sales  of  liquor  other  than  those  of  which 
the  prosecuting  witness  had  knowledge." 

§  606.   Bvldence  of  Selling  without  license. 

In  a  jury  trial  for  a  violation  of  a  monicipal  ordinance  imposing 
a  license  tax  on  liquor-sellers,  evidence  of  the  population  of  the  city 

^  King  y.  SUta,  66  Miss.  502. 6  Soaih.  Comm.  v.  Sinelair.  188  Mass.  4S8. 

Rep.  188.   Where  H  is  apparent  that  ^  Henslj  v.  Bute.  63  Ala.  la 

the  indlctmeDt  refers  to  a  sale  testified  ^SUte      Coulter,  40  Eans.  87,  19 

to  by  a  witness  for  the  state,  it  is  error  Pac  Rep.  868. 

to  ask  (iefendant.  on  his  cross- exam  in  a-  ^  State  y.  Elliott,  (Kant.)  36  Pac.  Rep. 

tioD.  as  to  a  different  transaction  with  65. 

respect  to  liquor.   Bailey  v.  State,  67  ^^Comm.  v.  Phelps,  11  Gray,  78. 

Miss.  838,  7  South.  Rep.  84a  ^SUte  v.  Reno,  41  Kans.  674.  21  Pac. 
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and  ooanty,  and  t       a  ^  ihm  piatti  1 

properly  rejected;  a  inasopabiana—  of  the  otdi 

qnestioned,  is  for  t  oi  i."*  An  indiotmant  for  aiJHng  liq 
oat  a  license  is  snpp  ed  by  proof  of  soeh  m  ssle  on  Sunday, 
another  provision  of  b  ktote  makes  it  indifrUiMo.  to  sell 
day  with  or  withoo^  a  1  When  the  prosoeiituMi  is  j 

ing  liquors  without  laid  the  oeenpation  tu  iben 

error  to  exclude  the  si  iff's  receipt  for  the  tax,  oflhnd  in 
by  the  defendant  to  proye  that  he  had  paid  the  taau" 

§  607.   Burden  of  Prowiiia:  TA^^mttm^ 

In  the  state  of  Kansas,  it  is  held  that  where  m  defendant 
cated  for  selling  intoxicating  liquor  without  a  lieenee,  the  1 
proving  a  want  of  license  is  upon  the  proseention.**  And  ii 
sin,  the  doctrine  is  that,  in  such  a  proseeution,  the  state  i 
duce  some  presumptive  evidence  that  the  defendant  had  no  1 
as,  by  sliowing  the  absence  of  an  entiy  in  the  reeord  oi 
required  by  law  to  be  kept  by  the  town  derk, — before  he 
on  to  prove  the  coutrary."'  But  these  deoisione  are  exc 
The  rule  established  by  the  vast  preponderanee  of  anthorit 
in  cases  where  a  license  to  sell,  if  produced  and  relied  on,  w 
stitute  a  complete  defense  to  the  action,  the  proseention  ia  n 
to  produce  any  evidence  in  support  of  the  negative  allege 
the  sale  was  made  without  license,  but  on  the  eontrary,  thi 
ant  must  assume  the  burden  of  proving  that  he  was  daly  li 


Rep.  803.  And  see  People  y.  Henscbel. 
(Sup.)  12  N.  Y.  Supp.  46. 

M  Elk  Point  V.  Vaughn,  1  Dak.  118. 46 
W.  Rep.  577. 

"People  V.  Krank.  110  N.  Y.  488.  18 
N.  E.  Rep.  242;  Comm.  v.  Harrison,  11 
Gray.  310. 

»  Curry  v.  Sute,  85  Tex.  864;  Slate  v. 
Terry,  Id.  866. 

instate  V.  Kuhuke.  26  Kans.  405; 
.State  V.  Nye,  82  Kans.  201,  204,  4  Pac. 
Rep.  134.  186. 

«  Mehan  v.  State,  7  Wis.  670;  Hepler 
V.  State.  58  Wis.  46,  16  N.  W.  Rep.  42. 
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There  was  also  an  early  nail 
same  eflfect  in  Massschusetti 
y.  Thurlow,  24  Pick.  87<j  bal 
consistent  with  the  later  de^ 
that  state. 

United  States  Nelson, 
Rep.  202;  Sute  y.  Crowell.  SO 
State  y.  Woodward.  84  Me.  S 
Y.  Simons,  17  N.  H.  83;  State  \ 
28  N.  H.  84S.  55  Adl  Dec.  191: 
McGlynn,  84  N.  H.  422;  Sute 
35  N.  H.  217;  State  y.  Nulty.  5^ 
Comm.  y.  Tuttle.  18  Gush  503 
y.  Lahy,  8  Gray,  459;  Constnu 


Cll.  20]       EVIDENCE  IN  PROSECUTIONS  UNDER  LIQUOR  LAWS.  §  607 

Various  reasons  have  at  different  times  been  advanced  in  support  of 
this  rule.  Thus,  Dr.  Bishop  thinks  that  a  prima  facie  case  is  made 
out  for  the  prosecution,  without  evidence  on  this  point,  by  the  pre- 
sumption that  the  defendant  belongs  to  the  general  mass  of  people, 
who  are  unlicensed,  rather  than  to  the  exceptional  class  of  license- 
holders,  and  that,  as  there  was  certainly  a  time  when  he  was  not 
licensed,  the  presumption  of  continuance  applies,  which  presumptions 
the  rule  requires  him  to  overcome  by  proof. ^  But  we  believe  the  rule 
is  sufidciently  justified  by  considerations  of  convenience  and  reason- 
ableness. It  is  a  general  and  well-settled  principle  that  ''where  the 
subject-matter  of  a  negative  averment  lies  peculiarly  within  the 
knowledge  of  the  other  party,  the  averment  is  taken  as  true,  unless 
disproved  by  that  party.  Buch  is  the  case  in  civil  or  criminal  pros- 
ecutions for  a  penalty  for  doing  an  act  which  the  statutes  do  not  per- 
mit to  be  done  by  any  person  except  those  who  are  duly  licensed 
therefor ;  as,  for  selling  liquors,  exercising  a  trade  or  profession,  or 
the  like.  Here  the  party,  if  licensed,  can  immediately  show  it  with- 
out the  least  inconvenience,  whereas,  if  proof  of  the  negative  were 
required,  the  inconvenience  would  be  very  great.  Another  view 
advanced  by  the  court  in  Georgia,  is  that  a  plea  of  ''not  guilty," 
to  a  charge  of  selling  without  license,  amounts  to  an  allegation 
of  selling  with  license,  and  the  rule  applies  that  he  who  alleges 


9  Gray.  137;  Comm.  y.  Carpenter.  100 
Mass.  204;  Comm.  v.  Shea,  IIS  MaM. 
103.  Comm.  v.  Curran.  119  Matt.  906; 
Comm.  V.  RaCferty.  188  Mas8.  574;  PoV 
ter  V.  Deyo,  19  Wend.  881;  People  v. 
Jefferson.  (N.  Y.  App.)  8  N.  E.  Rep. 
797;  State  Passaic.  42  N.  J.  Law, 
87:  State  y.  Camden.  48  N.  J.  Law. 
89.  2  All.  Rep.  668;  Geuing  v.  State. 
1  McCord.  578:  State  y.  Morrison.  8 
Dev.  L,  299;  Slate  v.  Emery.  98  N. 
Car.  668.  3  8.  E.  Rep.  686;  SUte  t.  Sor- 
rell.  9b  N.  Car.  738,  4  a  £.  Rep.  680; 
iSbarp  V.  Sute.  17  Ga.  290;  Easterling 
V.  !5tate.  85  Miss.  210;  Thomas  v.  Stale. 
87  Miss.  358;  Pond  v.  SUte.  47  MUa. 
39;  Fairly  t.  State.  68  Miti.  888;  HaakiU 


Y.  Comm..  8  B.  Moo.  842;  WiUiami  v. 
State.  85  Ark.  480;  Flower  v.  State.  89 
Ark.  209;  Shearer  y.  SUle.  7  Black f.  99; 
Noecker  y.  People.  91  HL  468;  Schmidt 
Y.  State.  14  Mo.  187;  SUte  y.  Lipscomb. 
62  Mo.  82;  Sute  y.  Edwards.  60  Mo. 
490;  SUte  Y.  McNeary.  14  Mo.  App.  410; 
Smith  Y.  Adrian.  1  Mich.  495;  SUte  y. 
Scbmail.  25  Minn.  870;  Sute  y.  Bach. 
86  Minn.  284.  80  N.  W.  Rep.  764;  Sute 
Y.  Catting.  8  Greg.  260. 
»  Bishop.  Stat  Oimei,  §  1061. 
1  Greenl.  £y.  ^  79;  Roicoe.  Crim. 
Ey.  (2d  Edn.)  78;  Starkie.  Ey.  589; 
Sute  Y.  Foster.  28  N.  H.  848.  55  Am. 
Dec  191;  Sute  y.  Lipscomb.  52  Ma  82. 
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affirmative  mast  prove  it,  espeeially  if  it  is  peenliariy  i 

knowledge." 

The  rale  jnst  stated,  throwing  the  harden  of  showing  a  1 
the  defendant,  applies  as  well  to  an  agent  or  hftr-keeper, 
under  his  principal's  license,  as  to  the  proprietor  himselL'' 
the  local  option  law  intervenes,  the  proaecation  is  not  re 
show  that  the  qaestion  of  license  or  no  license  was  sahmiti 
people  at  the  preceding  election,  as  provided  hy  law.**  L 
chusetts,  a  statute  enacts  that  in  all  prosecntions  for  sell 
itaoas  liquors  without  license,  the  burden  of  proving  a  liec 
be  on  the  defendant.  This,  it  is  held,  obliges  any  person  p: 
as  a  common  seller  to  prove  any  authority  on  which  he  rel 
defense ;  but  it  does  not  apply  to  an  indictment  for  a  nui 
keeping  a  building  used  for  the  unlawful  sale  and  keeping  of 
But  if  the  holding  of  a  license,  instead  of  being  a  defeni 
action,  is  a  constituent  element  of  the  offense,  so  that  the  i 
in  regard  to  license  is  affirmative  rather  than  negative, 
devolves  upon  the  prosecution  to  show  that  the  defend 
licensed.  Thus,  where  an  ordinance  enacts  that  ''no  pen 
keep  open  any  saloon  or  place  licetned  under  this  ordinance 
on  Sunday,"  it  is  necessary,  in  order  to  secure  a  convicti 
violation  of  the  ordinance,  to  prove  that  the  defendant  was  a 
saloon-keeper.^  It  has  also  been  ruled  that,  on  the  tria 
charged  with  aiding  and  abetting  another  in  the  nnlawfa 
intoxicating  liquor,  the  burden  is  on  the  state  to  prove  that  t 
did  not  have  a  license  to  sell  such  liquor.* 

§  608.   Evidence  on  Question  of  Idcenae. 

When  the  defendant  undertakes  to  prove  that  he  was  dnlyl 
as  a  defense  to  the  prosecution,  the  best  evidence  on  this  po 

«  Sharp  V.  State.  17  Ga.  290.  »  Bloomlngton      Btrehle,  i 

w  State  V.  McNeary.  14  Mo.  App.  410.  See.  also,  Sute  v.  Whittar,  li 

«  Smith  V.  Adrian,  1  Mich.  495.  806. 

•«  Comm.  V.  Lahy.  8  Gray,  459;  Comm.  •«  Berning  v.  Bute,  51  Ark. 

V.  Leo.  110  Mass.  414.  W.  Rep.  SSS. 
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course  the  license  itself.  The  prodaotion  of  a  license  in  proper 
form  is  a  complete  defense  and  preclades  all  farther  inquiry.  As  it 
18  not  collaterally  impeachable,  the  finding  of  the  licensing  aathori- 
ties,  that  defendant's  petition  and  the  other  preliminary  steps  were 
regular  and  sufficient,  is  conclusive  on  the  state.''  But  the  license 
or  authority  relied  on  must  be  co-extensive  with  the  offense  charged. 
Thus,  proof  that  the  defendant,  during  a  part  of  the  time  embraced 
in  an  indictment  for  being  a  common  seller  of  intoxicating  liquors, 
was  authorized  to  sell,  is  not  an  answer  to  the  whole  indictment.^ 
And  a  license  which  does  not  give  the  defendant  the  privilege  of  sell- 
ing  the  particular  liquors  alleged  to  have  been  sold,  or  which  does 
not  authorize  a  sale  for  the  purposes  or  under  the  circumstances 
charged,  is  no  answer  to  the  prosecution."*  If  the  prosecution  under- 
takes to  prove  that  the  defendant  was  licensed,  the  evidence  for  this 
purpose  may  be  drawn  from  the  records  of  the  court  or  board 
empowered  to  grant  licenses,  or  from  their  minutes,  if  no  extended 
record  is  kept.'^  It  may  also  be  shown  by  the  admissions  of  the 
defendant.  Thus,  where  the  accused,  when  asked  by  a  police  officer 
whether  he  was  the  licensed  owner  of  a  certain  liquor  shop,  answered 
that  he  was,  it  was  held  that  the  jury  might  infer  ownership  and  a 
license  to  sell  liquors.'^' 

When  the  point  to  be  proved  is  that  the  defendant  was  no<  licensed, 
the  want  of  a  license  may  be  shown  by  the  testimony  of  the  officers 
charged  with  the  duty  of  issuing  licenses,  or  by  the  absence  of  any 
entry  as  to  defendant  in  their  records.  Thus,  in  Kansas,  where  per* 
mits  to  sell  liquor  are  issued  by  the  probate  judge,  his  testimony  that 
he  kept  the  records  of  permits,  that  the  record  showed  none  to  have 
been  issued  to  defendant,  and  that  he  never  issued  any  snoh  permit, 
is  prima  facie  proof  that  the  defendant  had  no  authority  to  sell.^**  Bo, 
when  licenses  are  issued  by  a  court,  as  such,  the  testimony  of  the 

^  State  y.  Evans,  88  Mo.  819.  W.  Rep.  448;  SUte  v.  Sannerud.  88 

M  Comm.  V.  Putnam,  4  Gray.  16.  Minn.  229.  86  N.  W.  Rep.  447. 

M  Comm.  V.  Thayer,  8  Mete.  (Maas.)  Comm.  v.  Cameron,  141  Matt.  88, 

525.   See  Huffatater  v.  SUte,  S  Hun,  6  N.  £.  Rep.  647. 

28.  ^  State  v.  Schmidt,  84  Kant.  899.  8 

>MComm.  V.  Bolkom,  8  Pick.  281;  Pac.  Rep.  867;  SUte  v.  8ch welter,  87 

SUte  T.  Peterson,  88  Minn.  148,  86  N.  Kana.  499. 
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ctork  is  ftdmiftiibte  to  ilwt  tbdl  no  l^omm  imA  beett  imfli  todiiei 

mi;  and  in  the  absenoQ  of  an;  law  requiriiig  a  tword  to  bo  fctpt 
iQeh  oonrt  of  licenses  iBsued,  the  testimonj  of  each  officer  ia  ibe  b 
and  higbeat  evidencd  oi  the  iaeL^^"  So^  ia  MAsaaobasalta,  tbtj 
Hi  tka  town  07  oft;  oontaming  tb&  namoa  nf 
ia  ioffioieitt  «fidmoe  to  alum  Ifaat  dafaiidaiit  ib  not  li«etiaed.^ 
the  profogitlialta  eondition  to  the  right  to  sell  takes  the  forai  of  pi 
meat  of  a  iasi  tbe  beat  tfldanee  of  ita  mn-payiBaDt  is  the  imtinm 
of  the  offieer  ia  dkaeted  by  law  to  aoUeot  il.^  lOie 
U^mB^  or  authority  SMy  nim  \m  dlmm  Igr  Ibo  mAi>yyf^fl|ffnjM 
defendant.  ThuB,  wheft  be  atated,  when  tbe  proiswa  waa  aan 
that  tbe  city  charged  too  mnoh  lor  licenses,  and  he  eould  not  ail 
to  pay  the  price,  and  before  the  police  court  be  pleaded 
vtt^ttat  ^  liaeiiiltig  otd^mi^e,  tbia  nii  bald  snfflaieot ; 
bi  bad  no  J 


t  ft08.   UBlted  States  licenae  as  Svldaaoob 

When  the  prosecntion  is  for  BQch  offence  aa  baing  a  "comia 
aeller "  of  liquors,  keeping  liquors  for  imtawfal  sale,  zDaintamini 
n^atmt  v  itigaging  ia  the  bnai&en  of  lienor  adliog  witboQl  prof 
aatt^ifyttba  fact  that  dtfradant  haa  paid  the  apeeial  tax  aa  a  til 

liqtior-dealen  under  the  laws  of  the  Doited  States,  is  admissilli 
evidence  for  ttie  purpDee  of  showing  what  bia  buaineas  is,  or  tbnr 
keeps  liqnor  lor  nte*  or,  generaUyp  oa  the  qneattoa  of  in  teat.**'  IS 
li^iaif  bepmedbf  tttftb^  ^] 
persons  paying  special  taxes»  kept  at  the  office  of  tba 
internal  revenue  as  required  by  the  federal  statnte;^'^  or  by  aQ  exai 
iiied  copy  of  the  record  of  special  ia^es  kepi  by  the  eoUeolfiri  wb 

iee  Mi^acia  t.  oT  atimiitW  0a  ^Omm.  BrowQ.  tS4  Mm.  S 
86@.  State  t.  Mellor.  18  It  L  aaft;  giw 

*"«Comin-  V.  TuUlo,   12  Cuib.  502;    Tyulian,  50  Codti,  93,  Stai«Tj' 


Comm.  V.  Foss,  14  Uray,  50;  Brigga  v.     iug  Ll(^lll^^^^  n  Vt.  2u!4;  tSoiatt^lLli 
People  V.  PAqiuii*  74  Mlcti.      41    Stutz.  30  Iowa,  4eSL 
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with  the  office)  who  has  compared  it  with  the  record  or  by  a 
written  return  made  by  the  defendant  to  the  collector,  declaring  an 
intention  to  carry  on  the  business  of  a  retail  liquor-dealer  for  the 
ensuing  year,  with  evidence  of  the  payment  of  the  tax ;  or  by  the 
testimony  of  a  witness  that  he  saw,  hanging  on  the  wall  of  defend- 
ant's bar-room,  a  paper  purporting  to  be  a  license  from  the  United 
States  authorizing  the  defendant  to  sell  liquor."'  In  Massachusetts, 
the  fact  that  a  person  keeps  posted  on  his  premises  a  United  Btates 
tax  receipt  as  a  dealer  in  liquors,  and  in  Maine,  the  fact  of  his  pay- 
ment of  the  federal  tax  on  liquor-sellers,  is  made,  by  statute,  prima 
facie  evidence  that  such  person  is  engaged  in  the  business  of  selling 
liquor."'  These  statutes,  it  is  said,  are  merely  declaratory  of  the 
common  law,  and  are  valid."'  But  they  do  not  raise  a  conclusive 
prescmption  against  the  defendant.  It  is  error  to  instruct  the  jury 
that  they  must  find  him  guilty  on  proof  of  such  facts  alone ;  for  such 
evidence  is  competent  and  sufficient  to  justify  a  verdict  of  guilty  only 
if  the  jury  are  satisfied  of  defendant's  guilt  beyond  a  reasonable 
doubt."^  When  it  has  been  shown  in  evidence  that  the  defendant 
took  out  an  internal  revenue  license  to  sell  liquor,  it  is  competent 
for  him,  in  rebuttal,  to  prove  what  passed  between  the  assessor  and 
himself,  to  show  the  purpose  for  which  the  license  was  taken  out.'" 

§  610.   Bvldence  of  Sale  by  Servant  or  Agent. 

An  indictment  or  complaint  alleging  an  unlawful  sale  of  liquor  by 
the  defendant  is  supported  by  proof  that  he  sold  it  by  his  clerk,  serv- 
ant, or  agent."^  But  when  it  has  been  shown  that  the  sale  was  made 
by  the  hand  of  a  servant  or  agent,  it  then  becomes  necessary  to  prove 


J»SUI«  V.  OXonnell.  82  Me,  80.19 
Atl.  Hep.  86;  State  v.  Wiggin,  73  Me. 
42.);  State  v.  Spaalding.  60  Vt.  828.  14 
Atl.  Hep.  769.  And  testimonj  as  to 
the  meaning  of  the  letters  *'R.  L.  D.." 
(retail  liquor-dealer.)  in  tach  record, 
is  admissible,  if  the  witness  has  such 
special  Icnowlcdge  as  wiU  enable  him 
to  testify  in  relation  thereta  State  v. 
O'Connell.  supra. 

'Instate     Teahan,  60  Conn.  98L 


uiComm.  V.  Brown,  124  Mass.  818. 

ut  AcU  Mass.  1887.  c.  414;  Pub.  Uws 
Me.  1887.  c  140. 

>»Comm.  Y.  Uhrig.  146  Mass.  182,  16 
N.  E.  Rep.  156. 

State  Y.  Liquors  and  Vessels.  80 
Me.  67. 12  Atl.  Rep.  794;  State  y.  O'Cod- 
neU,  82  Me.  80.  19  Atl.  Rep.  86. 

^Comm.  Y.  Austin.  97  Mass.  595. 

"•Comm.  Y.  Park.  1  Gray.  558;  Parker 
V.  State.  4  Ohio  St.  568. 
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that  it  was  made  in  the  presence  of  the  prinoipaI»  or  with  hi 
edge  and  assent,  or  by  his  direction  or  aathority.^'^  Evide 
the  sale  charged  was  made  in  defendant's  bar-xoom  or  salo 
bar-keeper  or  person  apparently  in  charge  there,  ia  prima  J 
dence  of  the  knowledge  and  consent  of  the  owner. And 
ant's  admission  of  proprietorship  and  of  having  a  license,  a 
mony  that  he  kept  the  place,  are  evidence  that  sales  made  tl 
made  by  him  or  by  his  anthority."*  So  also,  proof  of  sale 
master  is  admissible,  as  tending  to  show  that  the  sale  by  th< 
was  with  the  assent  and  by  the  authority  of  the  master. 
dence  that  liquors  were  kept  on  the  premises  for  sale  dorin 
prior  to  that  specified  in  the  indictment,  and  that  the  derl 
the  same  time,  had  made  sales  to  other  persons,  is  relevai 
issue.^  Where  the  proof  shows  that  the  sale  was  made  h} 
ant's  wife  at  their  dwelling,  it  is  competent  to  prove  that  d 
had  previously  kept  liquors  for  sale  at  that  place,  and  tbi 
time  of  the  sale  alleged  in  the  indictment  he  was  engaged  at 
place  in  the  business  of  selling  liquors,  as  tending  to  show  tb 
and  authority  of  the  wife  to  make  the  sale  in  question.^  Ti 
presumption  that  a  wife  who,  on  her  husband's  premises  ai 
presence  and  with  his  knowledge,  makes  illegal  sales  of  liqi 
so  as  his  agent.  But  this  presumption  does  not  attach  to  si 
so  made  by  a  woman  living  with  a  man  as  his  concabine,  anc 
a  case  it  must  be  shown  by  evidence  that  she  acted  as  his 
making  the  sale  complained  of.^  In  Massachusetts,  it  is  h 
evidence  of  sales  of  liquor  on  the  premises  in  the  absenc 
defendant  by  other  persons  is  admissible,  without  other  evide 


"'See  Comm.  v.  Gillon.  2  Allen.  505; 
Comm.  V.  Williams.  4  Allen.  587;  Comm. 
V.  Lafayette.  US  Mass.  130.  19  N.  E. 
Rep.  26;  Comm.  v.  Brooks.  150  Mass.  59, 
22  N.  E.  Rep.  436;  Comm.  v.  Keenan. 
(Mass.)  25  N.  E.  Rep.  32;  iState  v.  Bon- 
ney.  30  N.  H.  206:  Hall  v.  McKecbnie. 
22  Barb.  244;  Perkins  v.  State.  (Ala.)  9 
Soutb.  Rep.  586;  State  v.  Beloil,  74  Wis. 
267,  42  N.  W.  Rep.  110. 

"•Kirkwood  v.  Autenreith,  11  Mo. 
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App.  S15;  Amennan  Kail 

126. 

>»Comm.  V.  Chadwick,  1 

595.  8  N.  E.  Rep.  589. 

Instate  V.  W'entworth,  65  U 
Am.  Rep.  688. 
«i  State  V.  Shaw.  58  N.  H.  7 
State  V.  Colby,  55  N.  H.  78 
Roberts,  Id.  483. 

United  SUtet  t.  Bonliaix 
Rep.  80a 
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they  were  his  agents  except  that  tending  to  show  that  he  kppt  the 
tenement.'^  And  in  Indiana,  a  conviction  has  been  sustained  on 
evidence  that  a  man  went  to  defendant's  saloon  on  Sunday  through 
his  hotel,  and,  on  calling  for  beer,  defendant  not  being  present,  was 
told  by  a  boarder  to  help  himself  from  a  certain  bottle,  which  he  did, 
leaving  the  price  of  a  drink  on  the  counter.'"  On  a  trial  for  selling 
liqnor  without  a  license,  the  presumption  is  that  the  vendor  is  the 
owner  of  the  liquor  sold,^  and  when  the  sale  was  made  by  the  accused 
in  person,  the  ownership  of  the  liquor  is  immaterial,  unless  he  jus- 
tifies under  a  license  to  the  owner.^  But  where  the  prohibition 
of  the  statute  applies  only  to  licensed  dealers,  the  allegation  of  the 
indictment  that  the  accused  is  a  "dealer"  is  an  essential  affirmative 
allegation  and  must  be  proved,  and  evidence  that  the  accused  was 
merely  a  clerk  in  the  saloon  will  not  sustain  such  allegation.^  Evi* 
dence  that  a  clerk's  employer  had  forbidden  him  to  sell  intoxicating 
liquors  in  his  shop  is  not  competent  evidence  in  favor  of  the  clerk 
when  charged  with  such  sales.^  But  a  conviction  cannot  be  had 
where  the  only  act  of  the  defendant  appears  from  the  evidence  to 
have  been  done  as  the  agent  or  assisting  friend  of  the  person  for 
whom  the  liquor  was  procured,  and  the  defendant  was  not  interested 
in  the  liquor,  the  sale,  or  the  money  paid  for  it.*'^ 


§  611.   Burden  of  Proving  Legality  of  Sale. 

When  a  sale  of  intoxicating  liquor  has  been  shown  as  charged,  if 
the  defendant  claims  that  the  sale  was  not  unlawful,  because  coming 
within  the  terms  of  an  exception  or  proviso  in  the  statute,  or  because 
made  for  specially  permitted  purposes,  or  under  other  circumstances 
which  would  relieve  him  from  criminal  responsibility,  the  burden  is 
on  him  to  establish  this  defense  by  proof.'*^   For  example,  when  it 

iMComm.  V.  Edds,  14  Qraj.  406.  i^Comm.  v.  Tinkbam,  14  Graj,  12. 

»  Pierce  y.  Bute.  109  Ind.  585.  10  N.  Morgan  v.  State.  81  Ala.  72. 1  Soatb. 

E.  Rep.  802.  Rep.  472. 

^  Rana  v.  State.  51  Ark.  481, 11  S.  W.  ^  SUte  v.  Cloagbly.  78  Iowa,  026,  85 

Rep.  692.  N.  W.  Rep.  652;  Sbear  v.  Green,  73 

U7£vant  V.  SUte,  (Ark.)  15  a  W.  Iowa.  688,  86  N.  W.  Rep.  642;  State  v. 

Rep.  360.  Guisenbaute.  20  Iowa,  227;  State  v. 

^  Arcber  v.  State.  10  Tex.  App.  482.  Becker,  Id.  488;  SUte  v.  Baugbman,  Id. 
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is  proyad  that  a  druggist  has  sold  liquor  wiifaoat  a  liMnod^l 
0f /ptMt  i«  im  him  to  «bm  tiiml  11^  wla  wmm  mmim  In  gMd  I 
wdiotf  pnxpoiW.^   And  where  tbtie  ib  BYidenee 
that  the  tiqoor  was  parehased  for  medlciDal  am,  bot  nooetluiiAi 
sold  tor  that  purpose^  a  oouyiclioa  is  proper.^^    So^  wbm  » 
e^m  tlie  ligM  to  sell  liqaan  aa  Nits  the  itepOTlir,  tbe  1 
ll|UJimll»fPmlliffii^  And  tho  iMltiMlt 

ant  was  wting  as  tho  ti^eni  of  sn  importer,  in  making  tbe  m 
obargedf  is  llkevide  a  Euatter  of  defeusa^  &Eid  tba  bnrden  is  upon  k 
td  prove  it  mi&mm%  mMdmA  toihmw  m  tmmoamMB  AsmU  vd 
lfa»  tem  iitftii  by  tbe  peammlim^^  Ba,  cm  tho  tawt  <if  w  M 
GieBt  for  maintfiiniaf^  a  liqaor  naiBance,  tbe  hnrden  is  on  thet^^fn 
aDt  to  show  that  the  wine  sold  was  made  from  f raits  grown  in  | 
fitate»  if  that  k  bis  defeaBe,'"*  And  oa  the  eame  prineipla,  fit] 
ZEKtiokncmt  far  MBiiig  lipor  iRilim  filing  mm  mmmnAttM^ 
adultaration,  as  required  by  the  statute,  whm  flie 
Mle,  tbe  burden  ia  on  tbd  defwdimt  to 
the  statute.''^ 


avIiiMiilioiKlitfi 

die  orideDoe  ^hvi 

rri 


€l  tbe 

proved  strictly  as  laid.  Bat  there  are  limits,  in  every  ca«e,  wA 
which  the  evidence  mii8t  be  confined,  in  respect  to  time,  in  order 
wariaat  a  coDviction.    Thus,  if  the  law  or  ordmatioo  under  wbi 

hlA  been  repealed  and  le^Qaeted,  or  suspended  mmA  mimd*  it  m 
be  made  clearly  to  appear  that  tbe  alleged  offence  waa 
a  time  when  it  was  in  foree*^**   Ag^,  it  must  be  abown  1 
ehifged  wtte  done  witbin  ttia  praod  oi  Iftirttainwib  uid 


4^7 1  UuDQ^rasolm  y.  Btcrling.  02  111. 

>«Milei  T,  Sittte.  5  W.  Vi.  m.  StftU 
Kmer?,  «  Kp  Cm.  Tea,  8  6.  E.  Eepu 
ei<»t  BowKTit  7.  St&lo,  5  Ind.  Qia 
'"■Xepptrt    Btftt«,  7  Ind,  doa 
W0|iit«    EQtiriiioii.  ^  He,  m 


All  Hep.  7. 

i>  Suie  V.  Miller,  S3  towa,  H>  i 

W.  Hep,  m. 

Bee  Oiesdla    9tal%  4  0lil9  aL«K 
'W.  i'toiil^  ti  OL  1 
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transactions  V^hicb  took  place  before  that  time  is  not  competent.'^ 
And  in  view  of  this  rale,  in  a  case  where  the  only  evidence  as  to  time 
was  that  the  defendant  sold  liqnor  on  Jannary  4th,  with  no  mention 
of  the  year,  it  was  held  to  be  insnfficient.'^  The  evidence  mast  also 
be  confined  to  acts  done  before  the  finding  of  the  indictment.  Hence, 
where  the  witnesses  testify  that  the  defendant  sold  them  liquor,  bat 
tbey  cannot  say  positively  whether  it  was  before  or  after  the  date  of 
filing  the  information  or  finding  the  indictment,  the  evidence  will  not 
sustain  a  verdict  of  gailty.'^'  It  is  not  always  necessary,  however, 
that  the  time  proved  sboald  be  co-extensive  with  the  time  laid  in  the 
indictment.  Thus,  proof  that  the  defendant  maintained  a  building 
for  the  illegal  sale  of  liqaors  a  single  day  will  support  an  indictment 
for  maintaining  the  same  daring  a  year.'^ 

§  613.   Same;  Singrle  Unlawful  Sale. 

Where  the  prosecution  is  for  a  single  act  of  unlawful  liquor-selU 
ing,  so  that  time  is  not  of  the  essence  of  the  offense,  the  time  need 
not  be  proved  strictly  as  charged,  but  it  will  be  sufficient  to  show  that 
the  act  was  done  at  any  time  before  the  date  of  the  indictment  and 
within  the  period  of  limitation,  although  at  a  different  day  or  time 
from  that  alleged.*^  Thus,  in  Massachusetts,  it  is  said  that  an  indict- 
ment for  an  unlawful  sale  of  liquor  on  a  particular  day  is  sustained 
by  testimony  of  the  alleged  purchaser  that  he  was  frequently  at  the 
defendant's  place  and  has  no  doubt  that  he  sold  him  liquor  during 
the  month  named,  although  the  witness  cannot  recollect  any  par- 
ticular sale,  or  distinguish  any  one  sale  during  the  month  from  any 
other. So  where  the  state  elects  to  rely  on  a  sale  to  a  certain  per- 


»» Stale  V.  Cofrcn.  48  Me,  864. 
State  V.  Tissing.  74  Mo.  72. 

i«i  State  y.  Reick.  48  Kant.  879.  28 
Pac.  Hep.  577;  Pallon  v.  State.  80  Gs. 
714.  8  S.  E.  Rep.  278. 

><«Coinm.  V.  HIgglns,  16  Gray,  19. 

>^  United  States  v.  Burcb,  1  Cranch 
C.  C.  86;  Virginia  t.  Smith.  Id.  46; 
Comm.  y.  Kelly,  10  Cuth.  69;  Comm.  t. 
Dillane,  1  Gray.  488;  Comm.  y.  Leonard, 
9  Gray.  285;  Comm.  t.  Dillane,  11  Gray, 


67;  Comm.  y.  Maloney,  16  Gray.  20: 
State  y.  Whipple.  57  Vt.  687;  Tiffany  y. 
Driggs.  18  Johns.  258;  State  y.  Ander- 
son. 8  Rich.  172;  Miazza  y.  State.  86 
Miss.  618;  Dansey  y.  SUte,  28  Fla.  816. 
2  South.  Rep.  692;  Fitzpatrick  y.  SUte. 
87  Ark.  878;  Backner  y.  SUte.  56  Ind. 
207;  Fowler  y.  State.  85  Ind.  588;  Sute 
y.  Curley,  88  Iowa,  859;  State  y.  Small. 
81  Mo.  197. 
»«*Comm.  y.  Carroll,  15  Gray.  409. 

(605) 


Boa  ou  a  Curtate  dp^  ftud  evidraoe  of  otiier  taales  to  tbii  pmm 
ftdmittedi  ilie  oooft  p^p^y  mitfant  lh«  joiy  to  ooatut  if 
ahall  find  that  the  accneed  said  lo  that  person  ftt  ftiiy  tiiM  mtim 
years  prior  to  the  fincting  of  th*3  intlietment,***  Again,  vbMi 
informatioQ  obarged  the  defeodant  mih  five  diatinat  offeuMS  ii 
tban;  ewiiiii  ii  Mft  hdd  thai  an  iarimitioti  to  the  jury  lhat,  to 
him  gaillj  aa  fthai]gBd  in  iMh  ooant^  tbejr  musi  find  that  ba  id 
the  person  and  at  the  UlM  as  therein  charged,  won  Id  be  emmeoi 
Ixk  mme  of  the  atates^  tli9  opinion  prevaila  thai  proaf  af  a  numH 
aalfiB  about  tbe  ttint  alMged  in  Iba  MiotBtant  and  prior  to 
ing  thereof,  ia  suffioieDt  to  warmat  a  wuttetiwi.^  Bid  «li4H 
IB  raled  that,  under  an  indictment  charging  a  sale  00  a  paitk 
date^  the  evidence  must  be  addresaed  to  aome  one  apooifio  tuataDi 
eslUtig^  althoagb  it  may  be  qa  a  diSert at  date.  Henee,  the  iai 
siiaat  hsiog  m  imsiedp  ^g^Mmm  of  dietiant  aalw»  uada  toilii 
persons  at  dat^a  xwoMiig  htak  m  mcmtb  Iscm  Hm  dale 
admiaaible*^^ 

Wliml&t«ilQtM«lai^  aoQiinoa 

its  nature,  (as,  Qtaitltaii^All  a  liquor  nalsaDce^  keeping  liqooii 
nt] lawful  sale,  being  a  common  seller,  etc)  and  the  indietmantl 
the  time  with  a  contimtando,  bj  allegiisg  the  offenaa  to  haw  I 
mmmStM  m  «  Any  MiMd  juti  ftm^#aft^  dajr  to  Iha  ifaidiag 
jl|$iiw|iit,  or  daring  a  defined  period,  the  e^idaooa  mm  to  tim  1 
not  be  as  broad  as  the  allegiition ;  it  will  be  sufiScient  if  tbe  offi 
ist  diown  to  have  been  committed  during  any  part  at  U|a  i 
fllia^gad;^  Alii  under  a  oomplaint  for  keeping  a  ii^nor  Qajaiili 
4iv6ra  days  bet wm  »  dif  iiauiad  and  tba  of  tbm  fiUtog  «l 
miij>bi6j^%,mi3^^  ^aoi  m  Urn  Aa^  tte  momgUm^ 

AQd  SCO  OloQslead     \em^  f Aitr)  i  Boldl    Qtallli  n  Whk  T«  9  S 

Boulli.  Hep*  787*  Rep,  177, 

Mediate  %  WSm  W^i^t^  i^coiiuL  v.  Wood*  4  €Nr* 

Bap.  50^  Comm.       Atauiioog,  f 

■^'etate  V.  MuHiug,  11  Iowa,  m  Comia,        humwrn.    U    Qi^,  • 

»Ka<^ aiate,  3a quq  Bt  Qmm  % Oifiir*  (lla«a,)t  KB.] 

(0oe> 
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filed  is  admissible  to  show  the  intent  with  which  the  liquors  were 
kept  But  it  has  been  held  that  where  the  ofiFense  is  of  this  char- 
acter, and  where  the  time  is  set  out  with  a  eontintMndo,  time  is  so 
far  material  that  the  evidence  most  be  confined  to  acts  which  hap- 
pened within  the  days  alleged,  and  proof  of  anything  prior  to  such 
days  cannot  be  admitted.^"  And  this  rule  appears  to  be  now  settled 
in  the  states  of  Maine  and  Massachusetts  at  least.  But  it  is  contro- 
verted, in  some  other  jurisdictions,  so  directly,  and  with  such  show 
of  reason,  that  its  general  applicability  may  be  seriously  doubted. 
In  Kansas,  for  instance,  it  is  fairly  held  that,  on  an  indictment  for 
maintaining  a  liquor  nuisance,  the  state  may  show  that  the  ofiFense  was 
committed  at  a  time  prior  to  that  alleged.""   And  in  Vermont,  it  is 


^Comm.  V.  Carney,  (Mass.)  26  N.  B. 
Rep.  94;  Comm.  v.  Moore,  147  Mass. 
528.  18  N.  E.  Rep.  403;  Comm.  v.  Shea, 
14  Gray.  886. 

State  V.  Small.  80  Me.  452,  14  Ati. 
Rep.  942:  Comm.  Briggs,  11  Mete. 
(Mass.)  578;  Comm.  v.  Purdy.  146  Mass. 
188.  15  N.  E.  Rep.  864;  Comm.  v.  Slos- 
SOD.  (Mass.)  25  N.  E.  Rep.  885;  Breval- 
do  V.  State.  21  Fla.  789. 

State  ReDO.  41  Kans.  674, 21  Pac. 
Rep.  808.  Id  this  case,  after  noticiDg 
certain  citatioDS  from  the  two  states 
named,  the  court  said:  We  think  these 
cases  do  support  the  claim  made  by  the 
defendant;  and  while  they  evidently 
state  the  law  of  Massachusetts  and 
Maine,  we  do  not  think  that  they  state 
the  law  as  it  exists  elsewhere.  It  is  not 
the  English  common  law  as  understood 
in  England,  or  in  this  country  outside 
of  Massachusetts  and  Maine.  The  gen- 
eral rule  of  law  is  that  it  is  not  neces- 
sary to  prove  that  the  offense  was  com- 
mitted at  the  time  at  which  it  is  alleged 
to  have  been  committed,  but  it  may  be 
proved  to  have  been  committed  at  any 
time  within  the  period  prescribed  by 
the  statute  of  limitations  within  which 
the  action  might  be  commenced.  There 
are  some  exceptions  to  this  general 
rule,  as  where  offenses  cannot  be  com- 
mitted except  on  certain  days  or  within 


certain  specific  portions  of  time,  as  on 
Sunday,  on  the  Fourth  of  July,  on  elec- 
tion days,  or  in  the  night-time.  But 
this  present  case  does  not  come  within 
any  of  the  exceptions  mentioned  by  any 
of  the  authorities  as  existing  anywhere 
except  in  Massachusetts  and  Maine. 
See  the  following  authorities  support- 
ing the  general  doctrine:  2  Hawk.  P.  C. 
p.  618.  g  169;  1  Archb.  Crim.  Pr.  •119; 
6  Bac.  Abr.  'Indictment,'  G,  4;  Rose 
Crim.  Ev.  89;  Whart.  Crim.  Bv.  ^  108: 
1  Bish.  Crim.  Proc.  §g  897,  402.  and 
notes.  Mr.  Bishop  does  not  regard 
'the  peculiar  Massachusetts  doctrine' 
as  being  good  law.  and  believes  it  to  be 
against  reason  and  against  all  authority 
elsewhere.  We  know  of  no  adjudicated 
cases  outside  of  Massachusetts  and 
Maine  precisely  in  point.  However,  in 
Oregon,  in  the  case  of  State  v.  Ah  Sam,  18 
Pac.  Rep.808.  [14  Oreg.  847,]  the  supreme 
court  took  occasion  to  express  their  dis- 
approval of  the  Massachusetts  doctrine. 
Certainly,  if  an  offense  consisting  of  a 
single  act,  and  alleged  to  have  been 
committed  on  a  certain  day.  may  be 
proved  to  have  been  committed  on 
some  other  day.  it  would  seem  that  an 
offense  continuous  in  character,  or  con- 
sisting of  several  distinct  acts  commit- 
ted at  different  times,  and  alleged  to 
have  been  committed  within  a  certain 
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§  515 


LAW  or  mroxiGjLTnfa  lasQUoom. 


I 


said  that,  on  saeh  a  proseon  lO,  evMUfuoo  m  umb  ehanefar 
place  on  a  day  before  or  after  he  daj  alleged  is  admusibley  i 
ing  to  show  that  it  was  a  siatotory  noimiM  on  any  day  wit 
time  limited  for  the  proseeation.'"  When  the  offmee  ehaiged 
tinnoQS  in  its  oharaeter,  (as  that  of  bemg  m  eommon  aeller  of  I 
but  is  alleged  to  have  b<  i  oommitted  on  m  paitieahur  day,  il 
in  Massaohnsetts  ho  tl  evidence  of  sales  before  or  after  I 
is  not  admissible.^  Bat  d  i  oondness  of  this  rule  is  open  I 
tion  on  the  same  grounds  to    deh  we  have  jnst  adverted. 

§  616.  Same;  Sale  on  Simday; 

When  the  criminal  act  charged  is  a  sale  of  liqoor  on  Sm 
must  be  proved  to  have  been  made  on  that  daj  of  the  wed 
the  day  of  the  month,  if  specified,  need  not  be  proved  aa  i 
For  even  if  the  date  given  fell  apon  some  other  day  of  the  wei 
if  the  indictment  explicitly  names  Sunday  as  the  day  of  the  < 
the  error  is  immaterial  and  may  be  disregarded.'"'  And  hide 
dence  of  a  sale  on  any  Sunday  within  the  period  of  limitatii 
be  sufficient  to  sustain  a  conviction.^  And  it  has  been  said 
the  evidence  shows  a  sale  on  some  Sunday  within  two  years 
the  finding  of  the  indictment,  it  need  not  fix  the  pieeiae  I 
within  that  time.^  But  it  is  clear  that  the  sreor  of  the  oAsni 
be  proved ;  it  is  not  enough  to  show  that  the  sale  was  made  on 
day  and  on  a  given  day  of  the  month,  although,  in  point  of  H 


period  of  time,  consisting  of  many  days 
or  even  months,  might  be  proved  to 
have  been  committed  within  some  other 
period  of  time;  provided,  of  course, 
that  the  offense  which  is  proved  is  not 
barred  by  any  statute  of  limitations." 

»8  ^tate  V.  Haley.  52  Vt  476.  In  Rhode 
Island,  it  is  said  that  evidence  that  the 
defendant  is  the  occupant  of  a  tene- 
ment in  which  a  bar  room  is  kept,  need 
not  bo  confined  to  the  period  of  the 
time  laid  In  the  indictment  as  that  dur- 
ing which  he  applied  a  portion  of  it  to 

(608) 


the  criminal  use  of  a  bar-room,  i 
the  proof  of  such  criminal  use 
but  hia  occapation  both  hmi 
after  auch  period  may  be  give 
dence.  as  affording  proof  of  hi 
tion  during  such  period.  States 
5  R.  I.  298. 

iMComm.  V.  Elwell,   1  Gi 
Comm.  V.  Gardner,  7  Graj.  4M 
Supra,  §478. 

iMKoop  V.  People.  47  IlL 
gowan  V.  Comm.,  2  Mete  (Kj.] 
Pancake  v.  Sute,  81  Ind.  1 
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day  of  that  month,  in  a  year  which  was  within  the  period  of  limita* 
tions,  was  SundayJ"* 

§  616.  Evidence  as  to  Place  of  Offense. 

Under  an  indictment  for  a  violation  of  the  liquor  laws,  it  is  essen- 
tial that  the  evidence  as  to  place  should  be  at  least  specific  enough 
to  show  that  the  ofiFense  was  committed  within  the  territorial  juris- 
diction of  the  court.^^  Some  of  the  authorities  go  further  than  this, 
and  require  proof  of  the  place  as  laid  in  the  indictment.  Thus,  it 
has  been  held  that  an  indictment  charging  the  sale  of  liquor  in  the 
county  of  A.,  is  not  sustained  by  proof  of  a  sale  in  the  incorporated 
city  of  B.,  though  that  is  in  the  county  named.^*  The  same  rule 
has  been  applied  where  the  indictment  charged  a  sale  in  one  town- 
ship  and  the  proof  showed  a  sale  in  another.'*'  But  in  a  case  where 
the  evidence  showed  that  the  sale  was  made  at  defendant's  store,  but 
did  not  show  whether  the  store  was  in  the  district  laid  in  the  indict- 
ment, it  was  held  that  the  jury  might  infer,  from  any  facts  within 
their  own  knowledge,  that  the  store  was  within  the  venue.'"*  At  any 
rate,  when  the  averment  that  the  sale  was  made  at  a  particular  place 
is  made  by  way  of  local  description,  and  not  as  mere  allegation  of 
venue,  the  proof  must  correspond  with  the  averment.'**  And  where 
the  indictment  is  for  the  maintenance  of  a  liquor  nuisance,  the  place 
must  be  proved  as  laid  in  the  indictment.'*^  In  a  complaint  for  a 
violation  of  the  screen  law,  the  fact  that  the  licensed  premises  are 
described  as  a  certain  room,  while  the  license  produced  in  evidence 


Lehrilter  Stale,  42  Ind.  888. 
Jackson  State.  19  Ind.  812;  Sohn 
V.  Stale.  18  Ind.  889;  Deck  v.  State.  47 
Ind.  245;  Long  State.  56  Ind.  206; 
Garst  V.  State,  68  Ind.  87;  Savage  v. 
Comm..  84  Va.  582.  6  S.  E.  Rep.  568. 

i<«  Hollo  V.  Stale.  26  Miss.  108. 

w»  Moore  ▼.  Stale.  12  Ohio  St.  887. 

Instate  Williams.  8  Hill.  (8.  Car.) 
91. 

M  Moore    Slate.  12  Ohio  St  887.  Un- 
INTOX.UQ. — 39 


der  an  indictment  for  the  sale  of  liquor 
within  two  miles  of  the  limits  of  a  city, 
the  legal  establishment  of  those  limits 
cannot  be  inquired  into.  The  de  facto 
limits  may  be  proved  by  parol.  Albia 
O'Harra,  64  Iowa,  297, 20  N.  W.  Rep. 
444. 

i^Comm.  V.  Heffron.  102  Mass.  148; 
Comm.  V.  Boyden,  14  Gray.  101;  State 
V.  Gurlagh,  76  Iowa,  141, 40  N.  W.  Rep. 
141. 
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covers  that  room  and  also  the  eellar,  does  not  ocmatitata  a  m 
variance.^ 

§  617.  Identifloatlon  of  Pnrcliaaer. 

While,  as  we  have  already  seen,  the  aothorities  are  eonflietmg 
the  question  whether  an  indictment  for  an  anlawfol  sale  of  1 
must  describe  the  purchaser  by  name,^*  yet  it  appears  to  be  sc 
without  much  dissent,  that  if  the  purchaser  t«  so  described,  the 
must  correspond  with  the  allegation,  and  the  mdictment  will  1 
sustained  by  evidence  of  a  sale  to  a  different  person.**^  Ba 
said  that,  under  an  allegation  of  a  sale  to  H.  and  ''other  pc 
unknown,"  evidence  of  a  sale  to  a  person  other  than  H.  is  a 
sible.'^  Whether  an  indictment  charging  an  anlawfol  sale  1 
person  is  sustained  by  proof  of  a  joint  sale  to  that  persoi 
another,  is  a  disputed  point.  It  is  ruled  in  the  aflirmati 
Texas,'^  and  in  the  negative  in  Indiana.'^  In  Georgia,  the  do 
prevails  that,  on  an  indictment  charging  the  sale  of  liqoor  1 
named  persons,  proof  of  a  sale  to  either  of  them  will  warrant  i 
victioD,  as  the  ofiFense  is  complete  when  a  sale  is  made  to  one.' 
indictment  charging  a  sale  of  liquor  as  made  to  a  person  nttmtt 
be  supported  by  evidence  that  it  was  made  to  him  throogh  his  sc 
or  messenger,  and  the  latter  need  not  be  mentioned  by  name  or  < 
wise  in  the  indictment.'^'  The  name  of  the  purchaser,  if  spe 
must  be  proved  with  due  certainty.    Thus,  where  the  indictmei 


i«  Comm.      Eeef e.  140  Mass.  801,  4 
N.  E.  Rep.  576.  ' 
Supra,  S  464. 

167  Slate  V.  Uays,  36  Mo.  80;  Comm. 
Blood,  4  Gray.  31.  An  iDdictment  for  a 
sale  of  licjuor  "  to  a  certain  person  whose 
name  is  Mary  Garland.  **  is  not  supported 
by  proof  of  a  sale  to  a  person  whoso 
name  at  the  time  of  the  sale  was  Mary 
Garland,  but  who.  before  the  indictment 
was  found,  acquired  a  new  surname  by 
marriage.  Comm.  v.  Brown.  2  Gray, 
808.  An  allegation  of  an  unlawful  sale 
of  liquor  to  *'John  llairholser**  is  not 
sustained  by  proof  of  a  sale  to  **John 

(010) 


Hairholts."  MitcheU  t.  State.  < 
276.  But  where  the  complaint  c 
the  sale  to  have  been  made  toon 
iam  Shepard,  and  the  evidence  1 
a  sale  to  William  Hezekiah  She] 
was  held  that  there  was  no  va 
State  V.  Feeny.  18  R  L  628. 

>M  State  Finan.  10  Iowa.  19. 
Ryan  ▼.  State,  82  Tex.  280. 

170  Brown  v.  State,  48  Ind.  88. 

J^iHall  State.  (Ga.)  18  a  1 
634;  Dukes  v.  State,  79  Ga.  71». 
l^ep.  876. 

»-*lJall  V.  State.  (Ga.)  18  a  J 
634. 
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^  for  giving  liquor  to  Edward  Gresh,  a  minor,  and  the  evidence  showed 
that  the  liquor  was  given  to  "Gresh,"  and  that  '"Gresh"  was  nineteen 
years  old,  it  was  held  that  it  was  not  proved  that  the  liquor  was 

f  given  to  the  person  named  in  the  indictment,  and  the  evidence  was 
therefore  insufficient.^^  But  the  failure  of  the  state  to  prove  the 
name  of  the  purchaser  is  immaterial,  when  the  defendant  himself 
has  given  the  requisite  proof. 

§  618.   Evidence  under  Alleg^ation  of  Sale  to  a  ^Perron 

Unknown." 

When  the  allegation  in  regard  to  the  purchaser  is  that  the  sale  was 
made  to  ''a  person  unknown"  to  the  complainant  or  the  grand  jury, 
a  majority  of  the  decisions  hold  thai  the  fact  of  the  buyer  being 
unknown  is  a  material  part  of  the  case,  and  that,  with  such  an  alle- 
gation in  the  indictment,  there  can  be  no  conviction  on  proof  of  a  sale 
made  to  a  person  who  was  known  to  the  complainant  or  the  jurors  at 
the  time  of  preferring  the  indictment.^"  In  a  case  in  Massaohusetts, 
on  this  point,  it  was  held  correct  to  rule,  at  the  trial,  that  the  burden 
was  upon  the  government  to  prove  that  the  alleged  sale  was  to  a  per- 
son whose  name  was  unknown  to  the  complainant,  but  that  this 
might  be  proved  by  the  person  to  whom  the  sale  was  made;  and  that 
it  would  be  presumed,  there  being  no  evidence  to  the  contrary,  that 
that  person  or  his  name  was  unknown  to  the  complainant;  but  that, 
if  this  presumption  was  rebutted  or  overcome  by  evidence  introduced 
by  either  party,  the  defendant  was  entitled  to  a  verdict.'"  But  such 
an  allegation  is  supported  by  evidence  of  a  sale  to  a  person  whose 
name  was  known  to  the  complainant,  if  the  complainant,  at  the  time 
of  making  the  complaint,  did  not  know  that  the  sale  was  to  that  per- 
son.'^ Where  the  indictment  charges  the  sale  of  liquor  to  a  named 
person  and  other  persons  to  the  accuser  unknown,  it  is  held,  in 

i7>  Meyer     SUte.  50  ln±  la  12  Gray,  125.  Compare  SUte  Coulter, 

>7«8tolte     8Ute.  115  Ind.  128,  17  N.  40  Kaiis.  87.  10  Pac.  Rep.  868;  Comm. 

£.  Hep.  258.  v.  Luddy.  148  MaM.  588,  10  N.  E.  Rep. 

>7s  Moore     SUte.  79  Qa.  408,  0  a  E.  448. 

Rep.  51;  Comm.     Pratt.  145  Mass.  248,       >7*Comm.     Thornton,  14  Gray,  41. 

18  N.  £.  Rep.  886;  Comm.     Herrick,       «^  Comm.     Hendrle,  2  Gray.  508. 
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6eorgU,tl       j    it  9       wpur » ■oronu  hu0  toettlMrJ 

the  named        i  ,  nuij  be  a»taihii«h>d,  bcl  aoti 

Bale  to  a           km  n     known,  made  whan  tlM  named 

was  not  present,  and  he  was  not  eaneemed,'"  But 

Boori,  under  an  allega  1     framed,  whese  the  evidanaadioi 

to  other  parties,  bat  be  named  person,  it  was  held 

variance  between  the  iii  1  and  proofs 


§  618.  Bvidenoe  of  Qnanll^  of  Uqnor  Bold 

Where  the  statute  provi  that  no  nnlioenaed  penon,  01 
son  without  a  license  of  a  certain  sort,  shall  sell  liquor  in  *ki 
a  certain  quantity,  it  is  neeessary,  to  make  oat  an  offense  v 
act,  that  the  evidence  should  show  that  the  paitiealar  sale 
was  of  a  quantity  below  the  statutory  minimonu^  Bot  w 
indictment  charges  the  defendant  with  selling  one  qonrt^  one 
any  other  specific  quantity  of  liquor,  and  more  espeeially  w 
quantity  is  laid  under  a  videliret^  it  is  not  neoesamiy^  in  orde 
yict,  that  it  should  be  proved  that  he  sold  the  eauMt  quant 
tioned  in  the  indictment;  it  is  sufficient  if  it  be  shown  that 
the  sale  charged,  and  that  the  quantity  sold  was  less  than  t 
mum  prescribed  in  the  statute.^  In  one  ease,  under  an  ini 
for  unlawfully  selling  liquor  in  a  quantity  less  than  a  quart, 
dence  showed  that  a  "drink"  wss  sold,  for  whieh  ten  oenta  w 
and  it  was  held  that  the  jury  were  authorised  to  find  that  tl 
tity  was  less  than  a  quart.^^  So,  where  the  indietment  cha 
sale  of  ''one  drink  of  whisky,  less  than  a  quart,**  and  the  U 
proved  the  sale  of  "a  dram,"  it  was  considered  sufiSeient  fa 
violation  of  the  law.^  Neither  is  it  necessary  that  any  witnei 
expressly  state  the  quantity  sold,  if  there  is  evidence  that  it 
than  the  quantity  the  law  allows.^    The  testimony  will  so 

Moore  v.  State.  79  Qa.  498.  5  8.  £.  ConDell.  88  N.  H.  81;  State  ^ 

Rep.  51.  16  Mo.  551;  State  t.  Andrew 

i7»  Slate  ▼.  Wolflf.  46  Mo.  584.  17. 

Instate     Brosius.  89  Mo.  584.  Hamilton  v.  Sute,  108  In< 

>M  Comm.  V.  Buck.  12  Mete.  (Masi.)  E.  Rep.  299. 

524;  Comm.  v.  Dillane,  11  Gray.  67;  ^  Lacy  v.  8Ute,  88  Tbz.  W 

State  V.  Moore,  14  N.  U.  451;  Sute  ^Eeiaer    State,  84  Ind.  81 
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show  a  sale,  at  one  and  the  same  time,  of  several  measures  of  liquor, 
each  singly  below  the  minimum,  but  aggregating  more  than  that 
quantity.  The  circumstances  must  then  determine  whether  the  trans- 
action amounted  to  one  sale  of  the  whole  or  separate  sales  of  the 
component  parts.  For  example,  in  a  case  in  Indiana,  it  appeared 
that  a  man  brought  three  friends  with  him  to  defendant's  saloon  and 
called  for  four  glasses  of  beer,  which  defendant  supplied,  and  for 
which  the  man  paid,  and  which  were  then  drunk,  one  by  each  of  the 
party.  Each  of  the  glasses  held  less  than  a  pint,  three  of  them 
together  holding  a  quart.  It  was  held  that  the  evidence  showed  a 
sale  of  four  several  glasses  of  beer,  containing  each  less  thab  a  pint, 
within  the  meaning  of  the  statute.'^  But  on  the  other  hand,  evidence 
that  defendant  sold  to  the  witness  three  pint  bottles  of  beer  for  fifty 
cents,  which  was  the  regular  price,  though  the  price  of  each  bottle 
singly  was  twenty  cents,  and  wrapped  them  up  in  a  bundle,  and 
delivered  them  to  the  witness,  who  carried  them  off  the  premises,  is 
not  sufficient  to  sustain  a  conviction  under  a  statute  which  prohibits 
the  unlicensed  sale  of  liquors  in  less  quantities  than  one  quart.^** 
Where  the  prosecution  is  for  selling  liquor  in  quantities  of  a  quart 
or  more,  contrary  to  the  statute,  the  jury  may  properly  be  instructed 
that  it  is  not  necessary  for  the  state  to  show  that  the  quantity  sold 
was  not  a  drop  less  than  a  legal  quart;  as,  for  instance,  where  the 
liquor  was  sold  in  an  ordinary  brandy  bottle,  commonly  known  as  a 
quart  bottle,  but  in  reality  holding  something  less  than  a  quart.^ 

§  620.   Evidence  as  to  Kind  of  liquor  Sold. 

Where  the  allegation  in  the  indictment,  in  regard  to  the  kind  of 
liquor  charged  to  have  been  sold,  copies  the  general  language  of  the 
statute,  the  proof  will  be  sufficient  if  it  shows  a  sale  of  any  spenifio 
variety  of  liquor  coming  within  those  general  terms.  An  indictment 
charging  the  sale  of  ''intoxicating  liquors  and  mixed  liquors,  part  of 
which  was  intoxicating,"  is  supported  by  proof  of  a  sale  of  intoxi- 

»»Weireter     State.  69  Ind.  26tt.  >«7gcolt     State,  25  Tex.  Supp.  168. 

i^Olmstead      State,  (Ala.)  8  Sooth. 
Rep.  668. 
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LAW  or  IHTOZIGATENa  UQUOBS. 


eating  liquors  not  mized.^  Bo  an  allegation  that  dflfei 
"spiritaoas  liquor**  is  supported  by  proof  that  he  sold  bni 
mixed  with  sugar  and  water.^  If  the  allegation  of  the  ki 
uor  sold  is  placed  under  a  videlieet,  this  will  excuse  the  p\ 
from  strict  proof,  unless  the  matter  sboold  become  essential 
tive  of  the  ofiFense.^^  It  has  been  held  that  where  the  t 
charged  the  sale  of  intoxicating  liquor  ''to  wit,  whisky»  bra 
and  gin/'  and  the  evidence  showed  that  the  liquor  sold  wi 
and  not  either  of  those  named,  the  defendant  should  be  ac 
But  this  decision  does  not  appear  to  accord  with  the  settle 
criminal  pleading.  It  is  certain,  howeTor,  that  if  a  speei 
liquor  is  named  in  the  indictment,  not  accompanied  b 
descriptive  terms,  it  must  be  proved  as  charged*  This  is 
ance  with  the  rule  that  where  a  thing  necessary  to  be  mei 
an  indictment  is  described  with  unnecessary  particolarity, 
must  be  proved  as  described.  Thus,  an  indictment  cha 
unlawful  sale  of  "whisky"  is  not  supported  by  proof  of  tl 
any  other  kind  of  liquor.^^  And  on  such  a  charge,  proof  o 
of  "Home  Bitters"  is  irrelevant,  unless  it  is  shown  to  hi 
whisky.'^  But  proof  of  sales  of  liqoor  other  than  that  fo 
conviction  is  sought  is  admissible  upon  the  question  of  I 
with  which  the  sale  was  made,  defendant  justifying  under  a  < 
license.'** 

The  determination  of  the  species  of  liquor  sold  is  not  a  qu 
expert  testimony  exclusively.  A  person,  for  example,  whi 
quently  drunk  fermented  liquors,  and  is  able  to  distinguisl 
their  taste,  is  competent  to  testify  that  a  particular  liquor 
has  tasted  is  or  is  not  fermented,  although  he  has  no  kno 
cbemistryJ^  So,  where  a  witness  testifies  positively  that 
liquor  in  a  bottle  which  he  got  from  the  accused,  and  th 
whisky,  which  he  knew  because  be  had  drunk  whisky  bef< 

M«Comm.  V.  Leonard,  11  Gray,  458;  "'State     Smith,  88  Mo.  . 

Comm.  V.   Burns.  9  Gray,  287.    See  '»*State  v.  Hesner.  55  low 

Comm.  V.  Giles,  1  Gray,  466.  W.  Rep.  839. 

i»Comm.      White.  10  Mete.  (Mass.)  Williams  v.  Stale.  85  Ai 

14.  Dobson  v.  Slate,  5  Lea. 

»>Frisbie  ▼.  State,  1  Oreg.  348.  "SMerkle  Sute,  87  Ala 
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is  sufficient  evidence  of  that  fact  to  support  a  verdict  of  gnilty.^^ 
And  under  an  indictment  charging  the  sale  of  blackberry  wine,  it  is 
sufficient  to  show  that  the  witness  called  for  blackberry  wine,  and 
received  in  response  a  bottle  of  liquor  and  a  glass,  from  which  he 
drank  a  gill,  whether  or  not  he  could  tell  blackberry  wine  from  black- 
berry brandy.'*^  This  fact — that  the  witness  called  for  the  particu- 
lar kind  of  liquor  alleged  to  have  been  sold,  and  received  liquor  pur- 
porting to  be  of  that  kind,  and  drank  it  as  such — is  always  admitted 
as  competent  evidence  on  the  point,  and  is  sufficient  proof  to  deter- 
mine  the  species  of  the  liquor,  unless  overborne  by  other  evidence.^^ 
It  is  also  admissible  to  introduce  as  evidence  a  bottle  containing 
whisky,  which  is  fully  identified  by  the  witness  as  the  whisky  which 
he  bought  from  the  defendant.^^  Even  less  direct  evidence  than 
this  may  be  received  under  proper  circumstances.  Thus,  under  an 
information  charging  the  unlawful  sale  of  intoxicating  liquors,  there 
was  proof  that  the  defendant  sold  a  beverage  called  "Phoenix''  which 
stimulated  and  intoxicated  those  who  drank  it;  and  it  was  held  that 
evidence  that  defendant  had  a  barrel  of  whisky  on  tap  in  his  place  of 
business  tended  to  support  the  charge  and  was  admissible.*^  Declara- 
tions by  defendant  at  the  time  of  the  sale  of  liquor  that  it  was  med- 
icine are  not  evidence  that  it  was  so.^ 

§  621.   Proof  of  Intoxicating  Properties  of  liquor. 

On  a  trial  for  selling  intoxicating  liquors  in  violation  of  law,  it  is 
necessary  to  show  by  the  evidence  that  the  liquor  sold  was  intoxicat- 
ing.^ There  are  certain  kinds  of  liquor  in  regard  to  which  the 
courts  will  take  judicial  notice  that  they  are  intoxicating,  such  as 
whisky,  brandy,  rum,  or  gin.  And  hence,  for  example,  if  the  testi- 
mony shows  that  the  article  sold  was  whisky,  it  is  not  necessary  to 

Territory  v.  Pratt.  (Dak.)  48  N.  W.  »»ComiiL  v.  Stevens,  149  MaM.  457.  8 

Rep.  711;  Burrell    State.  25  Nebr.  581.  N.  E.  Rep.  844. 

41  N.  W.  Rep.  899.  "^Sute      Pfefferle.  86  Kana.  90,  13 

^  Taylor     SUte.  118  Ind.  471. 16  N.  Paa  Rep.  406. 

£.  Rep.  188.  »  SUls  v.  SUte.  78  Ala.  98. 

^  KammaDD  v.  People.  96  Dl.  App.  ^  Jotepbdaifer  v.  State.  89  Ind.  408; 

48;  BauroM     SUte,  1  Clarke,  (Iowa.)  Houser     State.  18  Ind.  106;  Burrell  t. 

874.  SUte.  95  Kebr.  581,  41  K.  W.  Rep.  899. 
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follow  thia  op        p      t  J 
.g^nend  role,  and  |j         the  lignomlcl 

"tomo"  or  "tntters,"  M  byMOM  fiuoiftil 

to  elading  the  law,  t  Cm  whetliAr  or  not  it 

liqaor  is  one  of  faet  to  irmined  by  the  jmj.^  In  n 
beer,  ale,  and  cider,  it  3i  fol  wiietber  Uieir  mfandnatiag 
ties  mast  not  be  pro'  .  As  ra  Iwfa  paiiited  oat  in  aaoklM 
many  anthorities  h  kt  t  qnestion,  in  regud  to  raeh  Bi 
whether  their  use  is  or  oommonlj  nttondad  wiih  i 

partial  intoxication,  and  .t  this  is  for  the  jnij;  thoiigh  fi 
also  numeroas  decisions  jodieial  noliee  maj  bo  token  tb 
are  intoxicating  liqaore  <  <  eonrse,  if  tho  stotalo  daela 
ale,  beer,  or  cider  shall  be  imed  intoxieotiog.  thia  dispw 
the  necessity  of  evidence  on  t  at  point"* 

Proof  of  the  intoxicating  character  of  the  liqaor  in  qossli 
be  made  by  evidence  of  the  effect  of  its  ose,  derived  Cram  oipi 
or  by  the  opinion  of  a  witness.  The  witness  nood  not  ba  ao 
if  he  has  had  personal  experience  or  observation  aoch  oa  to 
him  to  form  a  correct  opinion."'  And  in  one  eoaep  it  woa  hi 
the  jury  were  warranted  in  finding  the  liquor  to  be  intox 
merely  on  the  testimony  of  a  witness  who  saw  and  amallod  il 
not  taste  it.^  Proof  that  the  witnesses  were  made  drank 
use  of  the  article  in  question,  or  that  it  prodooed  flgrmptoma  o 
ication  in  them  similar  to  those  developed  by  the  use  of  wl 
other  admittedly  alcoholic  beverages,  is  also  proper  to  go  to  tl 
even  though  no  direct  evidence  or  expert  testimonj  haa  beei 
duced  on  the  point.^  And  the  presence  of  drunken  peraoo 
defendant's  place  may  also  be  corroborative  evidenoe.  Thus 


ax  State  v.  Wall.  34  Me.  IdS. 

«»  Supra,  gg  16-18. 

2«Comm.  V.  Shea,  14  Gray.  886. 

2W  Carl  State,  87  Ala.  17.  6  South. 
Kep.  118.  See.  also,  Comm.  v.  White, 
15  Gray,  407;  Comm.  v.  Peto,  186  Mass. 
155:  Savage  y.  Comm..  84  Va.  583,  5  & 
£.  Rep.  568. 

Haines  y.  Uanrahan,  105  Mass.  480. 
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16  AU.  Rep.  851;  Brantly  8U 
8  South.  Rep.  816.  See  Fairly 
68  Miss.  83a  But  if  the  sUte'i 
testifies  that  the  beverage  aob 
fendant  intoxicated  the  wita 
fendant  may  show  that  othe 
drank  it.  were  not  intoxicated.  J 
V.  State,  80  Ala.  9. 
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defense  set  op  is  that  the  only  liquor  kept  at  defendant's  shop  was 
a  kind  of  beer  that  was  not  intoxicating,  the  prosecution  may  show 
that,  several  days  before  the  day  named,  men  were  seen  to  go  into 
defendant's  place  sober  and  come  out  drunk."®  And  it  is  proper  to 
prove  that  the  ''bitters'^  in  question  were  bought  and  used  as  a  bever- 
age, and  drunk  as  such  in  the  community."^  And  in  general,  that 
the  liquor  sold  was  intoxicating  may  be  shown  by  any  circumstantial 
evidence  satisfactory  to  the  trial  court."'  Thus,  evidence  showing 
that  a  customer  called  for  beer,  and  was  given  liquor  that  looked  like 
beer,  with  other  evidence  of  like  nature,  will  be  sufficient  to  throw 
upon  the  defendant  the  burden  of  disproving  the  intoxicating  char- 
acter of  the  liquor."'  So  also,  testimony  that  the  defendant  had 
whisky  in  stock  at  his  place  of  business  about  the  time  of  the  alleged 
sale,  and  that  persons  who  drank  the  beverage  sold  became  intox- 
icated, is  admissible  on  this  question."^  And  where  the  question  is 
as  to  the  quality  of  the  liquor  sold  on  a  Sunday,  and  it  is  not  dis- 
puted that  intoxicating  liquor  was  sold  at  the  same  place  on  week- 
dnys,  a  conviction  will  not  be  disturbed."*  The  fact  that  the  jury, 
under  proper  instructions  as  to  identity  of  quality,  were  allowed  to 
take  with  them,  on  retiring,  a  bottle  of  liquid  called  "ale,"  which, 
though  not  part  of  the  liquors  seized,  was  manufactured  and  sold  by 
the  same  person  under  the  same  name,  affords  no  ground  of  excep- 
tion."' 

§  622.   Scone;  Ohemical  AnalysiB. 

Where  the  statute  provides  tfiat  all  liquors  containing  more  than  a 
certain  proportion  of  alcohol  shall  be  deemed  intoxicating,  the  proper 
method  of  showing  the  intoxicating  character  of  a  particular  beverage 
in  question  is  by  the  results  of  a  chemical  analysis.    It  is  to  be  pre- 

"oComm.  V.  O  Donnell.  148  Mata.  «» Sute     Cloughly.  78  Iowa.  CaS,  85 

9  N.  E.  Rep.  509.  N.  W.  Rep.  652. 

2»Cnrl  V.  Stale,  87  Ala.  17.  6  South.  «"8uto  ▼.  Adams.  44  Kana.  185.  24 

Hep.  1 18.  Pac.  Rep.  71 ;  State    Pfefferle,  86  KaDs. 

DHDt  V.  State.  88  Ind.  6a   See  State  90.  12  Pac.  Rep.  406. 

V.  MaibeiflOD.  77  Iowa,  485.  42  N.  W.  People      Beller.  78  Mich.  640.  41 

Rep.  877;  Comm.  v.  Savery.  145  Mass.  N.  W.  Rep.  827. 

212.  18  N.  £.  Rep.  611;  State  v.  BcbalU,  n«8Ute     McCafferty.  68  Me.  228. 
79  Iowa.  478.  44  N.  W.  Rep.  718. 
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sumed  that  a  chemist,  employed  to  analyze  liqaor,  analyzed  il 
lines  laid  down  by  the  statute,  and  that  he  understood  the  ] 
for  which  he  analyzed  it.*^'  The  admission  of  each  evidenc 
course  conditional  upon  proper  proof  of  identity.  But  when 
ness  testified  that  on  a  certain  day  he  corked,  sealed,  label! 
sent  by  express  from  F.  to  a  state  assayer  in  B.,  in  the  same 
bottle  of  beer,  it  is  proper  to  admit  testimony  of  the  assayer  i 
intoxicating  quality  of  a  bottle  of  beer,  so  labelled,  recei?ed 
the  next  day  by  express."* 

§  623.    Proof  of  Being  a  Common  Seller. 

In  Massachusetts,  it  ie  made  an  offense  to  be  a  ^'commoi 
of  liquors  without  a  license,  and  the  statnte  provides  that 
three  several  sales  by  an  unlicensed  person  shall  be  snffic: 
dence**  to  convict.  Under  this  law,  the  jury  are  not  merely 
ized,  but  required,  to  convict  upon  mere  proof  of  three  severs 
ful  sales  of  liquor  by  the  defendant  within  the  time  alleged.^ 
evidence  of  three  transactions,  with  sale,  purchase,  and  ( 
distinct  from  each  other,  although  at  a  single  visit  of  the  pur 
and  in  pursuance  of  a  preconcerted  plan  to  obtain  evidence 
the  seller,  is  competent  proof  of  three  sales."*  Nor  is  it  m 
to  prove  three  specific  sales  by  direct  evidence,  but  if  th 
evidence  satisfies  the  jury  that  the  defendant  had  made  as  i 
three  sales  during  the  time  alleged  in  the  indictment,  they  n 
him  guilty.'-^  It  is  also  held  that  one  may  be  convicted 
offense  on  well  combined  circumstantial  evidence,  such  as  the  { 
of  intoxicated  persons  in  his  place  of  business,  liqnors  foan 
glasses  on  the  bar,  beer-pumps  and  other  materials  of  the 
efforts  to  conceal  liquor  on  the  entrance  of  the  officers,  i 
like.*^    But  evidence  that  the  defendant,  during  a  part  of  t 

217  Comm.  V.  Magee.  141  Mass.  Ill,  Comm.  v.  Mahony,  14  Gray. 

4  N.  E.  Rep.  819.  Comm.  v.  Snow.  14  Gray,  885.' 
2w  Comm.  V.  Bentley,  97  Mass.  551.  —  Comm,  y.  Cotter,  97  M; 

2>»Comm.  V.  Barker,  14  Gray,  412.  Comm.  v.  Van  Stone.  Id.  548 

220 Comm.  V.  Graves,  97  Mass.  114.  v.  Webster,  6  Allen.  593;  0 

221  Comm.  V.   Dady,  7   Allen.  581;  Boyden,  14  Gray.  101.    Sea  C 
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[  covered  by  the  indictment,  kept  a  public  hoase,  and  had  upon  it  an 
inn-keeper*8  si^n,  is  irrelevant  and  inadmissible ;  because  one  may  be 
licensed  as  an  inn-keeper  without  the  right  to  sell  liquors,  and  it  can- 
not be  presumed  that  he  violated  the  law.^  Another  statute  in  the 
same  state  provides  that  delivery  of  intoxicating  liquor  in  or  from 
any  building  other  than  a  dwelling-bouse  shall  be  deemed  prima 
facie  evidence  of  a  sale.  This,  it  is  held,  applies  to  a  prosecution 
for  being  a  common  seller;  and  the  defendant  has  no  ground  of 
exception  to  an  instruction  that  such  delivery  is  prima  facie  evidence, 
but  not  conclusive,  and  that  if  in  the  opinion  of  the  jury  there  is  no 
evidence  to  control  it,  it  is  their  duty  to  convict  if  enough  sales  are 
proved.*^  It  is  incumbent  on  the  state,  in  a  trial  for  this  ofiFense, 
to  prove  that  the  sales  relied  on  were  not  such  as  the  defendant  might 
lawfully  make  without  license  or  written  authority.^ 

§  624.   Proof  of  Panuing  BosineBS  of  Uquor-Selling. 

Where  the  ofiFense  charged  is  that  of  "pursuing*'  or  "engaging  in" 
or  "carrying  on"  the  business  of  selling  liquor,  without  a  license,  or 
without  payment  of  the  tax,  the  proof  is  somewhat  difiFerent  from  that 
in  the  cases  already  considered.  Evidence  that  a  person  is  reputed 
to  deal  illegally  in  liquors  is  not  admissible  to  show  that  such  is  his 
business.^  But  it  may  be  shown  that  the  defendant,  before  com- 
mencing to  sell,  told  various  persons  that  he  intended  to  sell  liquors, 
and  that  casks  and  barrels  were  seen  in  his  yard,  and  that  a  man 
was  seen  unloading  them  there.^  And  a  single  sale  may  be  made 
under  circumstances  indicating  that  it  was  made  in  the  course  of  the 
seller's  usual  business ;  and  hence,  although  it  may  not  be  sufiScient  in 
itself  to  prove  the  continuance  of  the  business  or  that  that  was  the 
seller's  business,  it  is  competent  evidence  on  that  point  and  should 
go  to  the  jury.*"  So  also,  evidence  that,  during  the  time  defendant 
is  charged  with  having  carried  on  the  business,  freight  and  transfer 

MuQD.  14  Gray,  861;  ComnL  v.  Tubbs,       o>  Warner  v.  Brooks.  14  Gray.  107. 
1  Cosh.  2.  s*7  ComnL  v.  Davenport.  2  Allen.  2M. 

B*Comm.  V.  Madden.  1  Gray.  480.  »*ComnL     Coolidge.  188  Mass.  198. 

<>*Comm.  v.  PiUsbury,  12  Gray.  127.    See  Lawton  v.  Bute.  95  Ala.  lia 

91  Comm.  v.  Livermore.  2  Allen,  292. 
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agents  received  and  deliv 
consigned  to  him,  is  c 
ant  was  seen  "^tbzee  or  ft 
held  sufficient  to  anthori: 
business."*   And  in  am 
might  be  had  on  proof  t 
sold  ease  whisky  inqoanti 
license."* 


«Hiiv  4|iAMuu«uo  w  inloiiiflatim 
J'^  In  oneeMa^eTidfliiMthal 
V6  tiflMt*  engaged  in  diatilliiigi 
i  eoDiriotion  for  being  cngagsd 
Me, it  wfts  eonndexed  thalaeo 
Kfendant.  "on  m  few  flepsnl  oc 
less  fhan  e  qoerl^*  end  tint  hi 


§  626.  Proof  of  Keeping  Idqiioni  ftxr  XTiilawfU  1 

Where  the  prosecution  is  for  the  stitatoiy  offanee  of  keeps 
icating  liquors  with  intent  sell  the  same  in  TioletioQ  of  I 
session  and  intent  are  the  two  essential  faeta  to  be  piored.  I 
sale  is  necessary  to  complete  he  offense.  And  henoe  a  ease 
made  out  under  such  a  s  ntory  provision  withoat  any  < 
showing  a  sale  or  an  offer  or  attempt  to  boU.**  Bot  of  oo 
fact  of  sales  being  made  is  admissihle  and  strong  evidenee. 
unlawful  intent  with  which  liquors  were  kept  may  be  preaon 
the  fact  of  their  sale  in  violation  of  law."*  Henoe,  althoogh  i 
to  prove  a  particular  sale  should  not  be  received  for  the  pn 
convicting  the  defendant  of  that  sale  as  an  offenae,  onlesi 
charged  in  the  indictment,  it  is  admissible  as  showing  the  inf 
which  the  liquor  so  sold  was  kept."*  The  faet  of  liqnors  beii 
on  the  defendant's  premises  will  ordinarily  be  aoffieient  to  e 
the  fact  of  his  keeping  them.  But  this  alone  does  not  m^y^ 
whole  offense.  In  addition,  the  jury  must  dnd  that^  on  the  di 
the  liquor  was  so  found,  the  defendant  kept  it  with  intent  to  i 


»Hanlon  v.  State.  51  Ark.  186.  10  a 
W.  Rep.  205;  Klepfer  v.  State,  121  IncL 
491.  23  N.  E.  Rep.  387. 
*     230  Grant  v.  State,  73  Ala.  13. 

Lemons  v.  State.  50  Ala.  130. 

23S State  V.  McGlynn.  84  N.  H.  422,  A 
complaint  for  unlawfully  exposing  and 
keeping  for  sale  intoxicating  liquors, 
with  intent  unlawfully  to  sell  the  same, 
is  supported  by  proof  of  the  keeping 
with  intent,  though  there  waa  no  ex- 
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poture.  Comm.  t.  Atldna,  t 
160;  Comm.  Henderson.  1 
803,  5  N.  £.  Rep.  838;  Comm.  ^ 
140  Mass.  872.  0  N.  £.  Rep.  U 

estate     Sartori.  55  Iowa. 
W.  Rep.  604;  State  v.  Munzeni 
Iowa,  87.  See  Comm.  Fitzg^ 
Gray,  14;  Comm.  v.  GaTin,  U 
449.  18  N.  E.  Rep.  675. 

0*  State  T.  Hartwfck,  49  Go 
SUte     Raymond,  84  Cozm.  80 


•   Ch.  20]       EVIDENCE  IN  PBOSECUTIONS  UNDER  UQUOR  LAWS.  §  525 


'6  they  have  a  right,  from  the  circamstances,  to  say  whether  the  defend- 
'i  ant  did  or  did  not  keep  snoh  liqaor  for  sale.^  Bat  from  evidence  of 
b  the  unexplained  possession  of  liquors  nnder  suspicions  circamstances, 
r  the  jury  will  be  justified  in  inferring  an  intent  to  sell  them.^  And 
r  when  evidence  has  been  given  that  the  defendant  kept  a  saloon  both 
before  and  after  the  date  named  in  the  complaint,  the  prosecution 
may  show,  on  the  question  of  intent,  that  the  defendant  had  liquor 
at  his  saloon  a  week  or  ten  days  later  than  that  date.  *'Upon  the 
question  of  intent,  in  such  a  case,  the  acts  of  the  defendant  soon 
after,  as  well  as  shortly  before,  the  act  complained  of,  may  have  a 
bearing."^  In  Vermont,  in  aid  of  prosecutions  of  this  sort,  the 
statute  makes  the  fact  of  finding  liquor  in  a  man's  house  prima  facie 
evidence  of  an  intent  to  sell.*^  And  in  Rhode  Island,  it  is  provided 
by  law  that  evidence  of  the  sale  or  keeping  of  intoxicating  liquors 
for  sale  •  .  .  shall  be  evidence  that  the  sale  or  keeping  is 
illegal."^  And  in  cases  where  the  person  accused  would  have  a 
legal  right  to  sell  certain  kinds  of  liquor,  or  to  sell  any  kind  for  cer- 
tain permitted  purposes,  his  stock  on  hand  may  furnish  evidence  of 
the  unlawful  intent  which  he  entertained.  Thus,  in  a  prosecution 
against  a  druggist,  in  determining  the  purpose  for  which  he  kept  liq- 
uors, the  jury  may  consider  the  amount  and  kinds  kept.^  And  so, 
evidence  tending  to  show  that  defendant  kept  ale  for  sale  in  his  house 
at  a  certain  time,  is  competent  on  the  question  whether  spirituous 
liquors,  which  he  kept  there  at  the  same  time,  were  kept  for  sale.**^ 
The  intent  to  sell  unlawfully  may  also  be  proved  by  even  less  direct 
evidence ;  for  instance,  by  evidence  of  the  condition  of  the  room  where 
tbe  liquors  were  alleged  to  be  kept,  as  to  its  appointments  and  fixt- 


»Comm.  V.  Berry.  109  Mass.  MS. 

2»Comm.  V.  Fisher.  138  Mass.  604; 
Comm.  V.  Gallagher.  124  Mass.  S9; 
(  omm.  V.  Levy.  126  Mass.  240.  See, 
nUo.  Comm.  v.  Purtle.  11  Gray,  78; 
Comm.  V.  Tenney.  148  Mass.  452.  19  N. 
K.  i{ep.  556.  But  one  charged  with  the 
ille^Mil  keeping  of  intoxicating  liquors 
in  H  dwelling  house  and  its  appurte- 
nances, cannot  be  convicted  on  proof 
that  he  kept  liquors  in  a  stable  not  used 
in  connection  with  tbe  dwelling  house. 


where  the  stable  was  used  exclusively 
by  defendant,  and  the  house  exclusively 
by  another  person.  State  v.  Kelleher. 
81  Me.  846.  17  Atl.  Rep.  16a 

Comm.  t.  Matthews.  129  Mass.  487. 

w  Lincoln  v.  Smith.  27  Vt  828l 

» State  v.  Hoxsie.  15  R  L  1.  22  AU. 
Rep.  1069. 

>««Sute  T.  Shank.  74  Iowa,  649.  88  N. 
W.  Rep.  528. 

•"State  V.  Gorman.  58  N.  H.  77. 
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ures.'^  So  the  jnry  may  convict  on  evidence  that  defendut'i 
was  a  place  of  common  resort ;  that  intoxicated  personB  vei 
to  come  from  there;  that,  at  the  time  of  a  seareh,  there  wen 
of  recent  drinking ;  and  that  defendant,  within  a  month,  waia 
in  laying  in  a  stock  of  liquor.**"  So  again,  evidence  that  the  < 
ant,  on  being  arrested,  tried  to  conceal  a  bottle  of  liqaor  in  his] 
and  afterwards  threw  it  away,  is  competent  evidence  on  the  q 
of  his  illegally  keeping  liqaor  for  sale.***  Bat  testimoDy  thai 
been  a  matter  of  common  report  and  public  notoriety  that  inl 
ing  liquors  were  sold  by  the  defendant  is  not  admissible.'*  ! 
is  it  proper  to  receive  evidence  that,  some  months  before  the 
charged,  defendant  promised  not  to  sell  any  more  liqaor  on 
conditions.^  Where  the  defendant  testifies  that  he  had  giv 
not  sold,  liquors  to  the  persons  to  whom  sales  are  charged  i 
made,  (as  evidence  of  his  illegal  intent,)  he  shoold  call  sneh  ] 
in  corroboration  of  his  evidence ;  and  if  he  does  not,  the  ja 
take  that  circumstance  into  consideration.^ 

§  626.   Proof  of  Keeping  Place  for  XTnlawftil  Sa 

On  the  trial  of  an  indictment  for  the  statutory  offense  of 
taining  a  tenement  used  for  the  illegal  keeping  and  illegal 
intoxicating  liquors,"  it  is  not  necessary  for  the  prosecntion  ti 
an  act  of  sale  or  offering  for  sale.^  But,  as  in  the  case  of  the 
discussed  in  the  preceding  section,  proof  of  actual  sales  is  m 
admissible  but  strong  evidence  on  the  question  of  intent;  tha 
show  that  such  was  the  purpose  for  which  the  tenement  k 
defendant  was  used.^^    And  the  testimony  of  witnesses  the 


2«C()mm.  V.  Powers.  123  Mass.  244. 

w^^omin.  V.  Mead.  140  Mass.  m,  8  N. 
E.  Rep.  39:  Comm.  v.  Leigh  ton.  140 
31ass.  305,  6  N.  E.  Hep.  221.  See.  also. 
Comm.  V.  Lynch.  151  Mass.  3o8,  23  N. 
E.  Kep.  1187;  Comm.  v.  Patten.  151 
Mass.  536,  25  N.  E.  Rep.  20;  Comm.  v. 
Ham.  150  Mass.  122.  22  N.  E.  Rep.  704. 

*«*Comm.  V.  Wallace.  123  Mass.  400. 

*«Cobleigh  v.  McBride,  45  Iowa,  116. 
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«*«  Comm.  T.  Purdy,  147  Masi 

N.  E.  Rep.  745. 
**7Comm.  V.  Cummin^,  181  1 
94«Comm.  V.  Boyle,  145  Masa 
N.  E.  Rep.  155. 

2«Comm.  V.  Greenen.  11  Alh 
The  indictment  may  be  auppoi 
evidence  of  sales  of  intoxicatini 
on  Sunday,  although  the  liquor 
that  its  sale  on  other  daya  woulc 
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have  Been  liquor  delivered  in  answer  to  calls  for  whisky  and  for  ale 
is  competent  evidence,  its  weight  being  for  the  jary.^  It  is  also 
necessary  to  show  that  the  defendant  was  the  proprietor  or  keeper  of 
the  place  in  question.  This  may  be  made  oat  by  indirect  or  circum- 
stantial evidence  satisfactory  to  the  jury.*^^  Thus,  a  business  card 
containing  the  defendant's  name  and  address  and  the  words  "dealer 
in  imported  wines  and  liquors,"  and  admitted  to  have  been  printed 
for  him,  is  admissible  in  evidence.^  And  evidence  that  defendant 
had  previously  resided  in  the  building,  that  he  was  seen  there  dur- 
ing the  time  the  liquor  was  being  sold,  and  that  he  had  the  building 
repaired  a  few  months  before,  sufficiently  connects  him  with  the  prem- 
ises to  render  admissible  a  deed  thereof  made  nine  years  before  to  a 
person  of  defendant's  name  and  residence.^  An  application  for  a  liq- 
uor license  is  also  admissible  in  evidence,  as  tending  to  show  that 
the  applicant  kept  the  place,  no  change  appearing.*^  But  the  indict- 
ment is  not  sustained  by  proof  that  the  owner  of  the  premises  made 
a  written  lease  to  another,  knowing  that  the  lessee  intended  to  use 
them  for  unlawful  liquor-selling,  and  that  the  lessee  so  used  them."* 
Nor  is  the  evidence  sufficient  when  it  only  shows  that  an  occupant 
of  the  bouse  and  servants  of  the  defendant  sold  liquor  there."*  The 
fact  of  keeping  liquors  for  sale  is  shown  by  the  discovery  of  liquors 
on  the  premises,  when  accompanied  with  such  evidence  as  has  a  legal 
tendency  to  prove  the  purpose  of  their  being  there.  Indeed,  it  is 
ruled  that  the  finding  of  intoxicating  liquors  in  any  other  place  than 
one  used  as  a  private  dwelling  affords  presumptive  evidence  that  they 
are  kept  by  the  owner  for  sale,  and  will  support  an  indictment  for 
keeping  and  maintaining  a  place  for  such  sale."'  And  in  general, 
the  finding  of  liquors  at  the  place  in  question,  especially  if  under 


illegal.  Comm.  v.  McCurdy,  109  Mail. 
8d4.  But  such  complaint,  against  a  de- 
fendant licensed  to  tell  liquor  to  be 
drunk  on  the  premises,  it  not  sustained 
by  proof  of  a  single  sale  to  a  minor 
when  he  was  in  company  with  two 
adults.  Comm.  v.  Hayes.  150  Mast.  506, 
23  N.  E.  Rep.  21«. 

•«<>Comm.  V.  Aaron,  114  Mass.  255. 

siComm.  T.  Sisson,  126  Mms.  iSL 


««Comm.  T.  Twombly.  119  Mass.  104, 
wComm.  T.  Mead.  (Mass.)  26  N.  £. 

Rep.  855. 

^^Comm.  T.  Andrews,  148  Mass.  28, 
8  N.  £.  Rep.  648. 

»«Comm.  V.  Churchill,  186  Mass.  148. 
Bee,  also.  Comm.  v.  Locke,  148  Mast. 
125.  19  N.  £.  Rep.  24. 

MComm.  V.  Dunbar,  9  Gray,  298. 

■'Bute  T.  Norton,  41  Iowa,  480. 
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sugpicioua  GirGum6taooe&,  the  preaeooe  of  the  maldrtala  %Qi 
lOiiiti  for  putinmg  the  Imffin,  l3m  disco veiy  of  jags,  dmi 
glMsesj  aTideBfiei  of  jmeiii  drmfcingp  attmnpts  to  bide  &«aj 
HOfj  when  offif-ers  appear,  or  secretly  (o  ramore  it  from  tbe  i 
all  eompetfjitt  and  admisflibie  0?idflii0e«  tia#  waight  of  wlii 
bt  apprwtd  hf  tbe  joi;."*  Ai  to  tbe  iet^rmiiiatioii  oftt 
BUfigad  to  imw  been  lo  kepl^  tt  ii  hdd  tbat  an  ttll^t^B 
tftining  *a  tenement  in  a  hnilfling**  used  for  tho  illegal  ssli 
UQtB^  is  anpported  bj  proof  that,  tbe  defendaut  so  kept  and  % 
cellar  of  hm  dwdUing-bouqe.^         a  obarge  of  keeping  *^ 
leneioeiil''  la  iDstaiBed  bf  proof  of  bmpiiie  m  vfaiile  bi^H 
part  only  illegally,  or  of  keeping  a  boilding  coDfiiatiitg  ofq 
room.^'*  But  an  indictment  for  keeping     certain  building" 
mmt  is  not  saetained  bj  proof  of  occupying  and  keeping  om 
ml  lena&eiitB  in  tbe  aame  bdldiag,**^   It  ia  wid  tbat  a  lot 
with  buildingB  detaehed  but  used  together^  MUtitaies  but  oi 
ment,  for  the  purposes  of  Bucb  a  prosecution.^   Eat  where  ti 
abowed  ibat  tbe  building  ooaupied  bj  defendaat  ooaofliated  Oi 

^  iiiWjaMi  to  ^WmmSS  kmOmm 

oeouprad  1^  another  praWfr  it  was  held  that  tbe  qaeatium 

defendant  kept  "a  tenement  in  a  baildiog"  was  for  ttie  jttij 
MaasacbuBettB,  wbere  tbe  etatute  prohibits  the  keeping  of  « |e 
need  fOF  tfaa  iUagal  sale  and  illegal  keeping  tat  mIo  at  iaUm 

■iComra.  V,  Kablmeyer,  134  Mass.  456:  Coram,  v.  B«ckl©j,  14f  || 

fiS;  t^mm,  V.  Maore.  147  Maflfi.  526.  IS  IS  N.  E.  Hep.  571 1  Voatm  n, 

17.  %  Rep.  403:  ComtiL  v.  Yftbej,  Ifil  144  Man.  99?,  U  IT.      Shp H 

Mm.  67,  28  N.     EtD,       Ooma  ^  Comm.    Fullnam^  Ote 

l^lnYlllo,  ^UMm^)m%  &  Bilk  JS.  Bep.  IH. 

itM    Btitig^  W  Iowa,  tm,  Ml  H»  «^tank.    Xmii  MI'Mm 

Bep,  WidMeV.BI«lflr.(Iowi*)tf  S;  iHtefiL  BK 

W.  Hep.  *<Ccilim,  t,  Carolfn.  2  All 

Corain,  v.  Welfh*  S  Alira*  610i  But  proof  of  keepiDt:  the  fh«o< 

0'K««fe  V.  Stritc,  24  nbln  !^t.  17-1,  nipre  purpose  of  mnkiDi:  ifltfic 

■■"Comm.  V,  Godley:  11  Urny,  IM.  without  proof  of  an  rirtrml  Ut^ 

^1  Comm.     McCauifht'T,  U  Gray,  290.  Jut;  of  liquors  for  ts^i 

See,  fUto,  Comm.  v.  McArtjp  11  Qnj,  Conun.  t«  Welili,  1  AUaa.  1, 
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§  627.   Evidence  of  Maintaining  Nuisance. 

An  indictment  for  the  maintenance  of  a  common  nuisance,  by  the 
keeping  of  a  place  for  the  illegal  sale  and  keeping  of  liquors,  is  sup- 
ported by  evidence  of  unlawful  sales  of  liquor  by  the  defendant 
therein.^  But  as  the  nuisance  does  not  consist  in  the  purpose  or 
intention  of  the  party  to  so  use  the  premises,  it  is  error  to  instruct 
the  jury  that  if  the  defendant  erected  or  used  a  building  for  the  pur- 
pose and  with  the  intent  of  owning,  keeping,  or  selling  intoxicating 
liquors  therein,  contrary  to  law,  he  would  be  guilty;  because  this 
would  make  punishable  an  unexecuted  intention  or  an  incomplete 
act.^  But  a  complaint  for  keeping  and  maintaining  a  liquor  nui- 
sance is  supported  by  proof  of  a  keeping  on  a  single  occasion.^  At 
common  law,  evidence  of  the  general  reputation  of  the  place  or  tene- 
ment kept  by  the  defendant  is  not  admissible.*"  But  where,  as  in 
Rhode  Island,  the  statute  provides  that  the  notorious  character  of 
the  premises  shall  be  evidence  that  such  premises  are  a  nuisance,  it 
is  competent  for  witnesses  to  testify  concerning  the  reputation  of  the 
premises,  and  the  talk  of  the  people  concerning  the  premises  as  a 
place  where  liquors  are  sold  and  kept  for  sale.**  As  evidence  tend- 
ing to  show  the  character  of  the  place  and  the  nature  of  the  business 
carried  on  there,  it  is  permissible  to  prove  that  intoxicated  persons 
have  been  seen  coming  from  the  place.*^  The  locality  of  the  alleged 
nuisance  should  be  proved  with  certainty  and  as  laid.  But  an  indict- 
ment alleging  that  the  defendant  kept  a  tenement  in  N.,  is  supported 
by  proof  that  he  maintained  the  nuisance  in  a  house  consisting  of  a 
single  room,  a  small  part  of  which  was  in  W.,  a  town  adjoining  N., 
and  the  remaining  part  in  N.,  in  which  latter  part  the  nuisance  was 
maintained.''^    So,  where  an  indictment  charged  that  the  defendant 

»  Comm.  V.  Farrand,  12  Gray.  177.  I.  297;  8ute  v.  Spaulding,  61  Vt  605. 17 

«•  Stale  V.  Harris.  27  Iowa.  429.  Atl.  Rep.  844. 

^  Comm.  V.  KerriBsey.  141  Haas.  110,  Comm.  v.  Meaney.  151  Mais.  55,  23 

4  N.  E.  Hep.  820  N.  E.  Rep.  780;  Comm.  v.  Gay,  (Maas.) 

M  Comm.  T.  Eagan.  151  Maaa.  45,  28  26  N.  E.  Rep.  671. 
N.  E.  Hep.  494.  ^  Comm.  v.  Hertej,  144  Mast.  297, 11 

State  v.  W  iUoD,  15  R  I.  180. 1  Atl.  N.  £.  Rep.  116. 
Rep.  415.   See  Sute  t.  Kingston.  5  R. 
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used  ''a  bailding  on  the  north  side  of  Main  street  next  doorwi 
Chamber's  store,  in  Agency  oity,"  as  a  place  for  the  kec 
intoxicating  liqaors,  and  the  evidenoe  showed  that  he  kept  i 
uors  at  a  place  ''next  door  west  of  Chamberlain's  store,"  in  tl 
town,  it  was  held  that  the  yarianoe  was  not  fataL*" 

§  628.  Evidence  on  Proseeiitlon  of  "Olnli.'' 

In  some  of  the  states,  in  consequence  of  the  abuses  which 
the  decision  of  the  courts  that  bona  fide  social  clubs  were  not] 
to  take  out  a  license  to  protect  the  sale  or  dispensing  of  lu 
their  members,  as  a  convenience  incidental  to  the  purposes 
organization,  it  has  been  found  necessary  to  enact  laws  agaii 
ciations  formed  for  the  very  object  of  illicit  keeping  and 
liquors,  and  fraudulently  disguising  their  operations  under 
tense  of  an  organization  for  social  or  other  purposes.^  On  a 
ment  for  the  maintenance  of  such  a  concern,  it  need  not  b 
that  the  sole  purpose  of  the  club  was  to  sell  and  distribute 
it  is  enough  that  that  was  one  of  the  purposes  for  which  tl 
was  kept.^^  The  main  fact,  essential  to  bring  the  case  wil 
statute,  is  the  fact  that  the  "club"  was  but  a  fraudulent  d 
cover  the  unlicensed  sale  of  liquor.  This  fact  may,  and  in  th 
of  the  case  usually  must,  be  established  by  oiroumstantial  e 
It  may  be  shown  that  no  principle  of  selection  was  exercised 
tion  to  its  membership,  that  any  person  could  become  a  mei 
paying  a  fee  or  buying  tickets,  that  persons  not  members  w< 
plied  with  liquor,  that  any  social,  literary,  or  other  features  at 
to  be  given  to  the  association  were  but  a  sham,  that  its  premi 
tained  the  ordinary  fittings  of  a  bar-room,  that  one  person 
charge  and  apparently  the  proprietor  of  the  place,  and  so  on.' 
books  and  papers,  relating  to  the  business  carried  on  in  the  i 
the  club,  found  on  the  premises  where  the  accused  could  ha 

^  State  V.  Verden,  24  Iowa,  126.  ^76  Comm.  v.  Ryan.  (Mass.) 

^  See,  supra,  §  142.  Hep.  465;  Comm.  v.  Jacobs,  (1 

Comm.  T.  Jacobs,  (Mass.)  25  N.  £.    463.   Supra,  §  1412. 
Rep.  463. 
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them,  are  admissible  evidence  against  him,  it  being  shown  that  he 
had  charge  of  the  rooms  and  the  business  done  there.''* 

§  629.   Proof  of  Sale  of  Liquor  to  be  Drunk  on  Premises. 

On  the  trial  of  an  indictment  for  illegally  selling  liquor  to  be  drank 
on  the  premises  where  sold,  it  is  not  necessary  to  prove  that  the 
liquor  alleged  to  have  been  sold  was  in* fact  drank  on  the  premises, 
although  the  indictment  so  alleges.*^  But  where,  as  in  some  states, 
the  law  applies  only  to  sales  made  for  the  purpose  of  drinking  in  or 
about  the  seller's  house,  the  place  of  sale  is  material  to  the  offense. 
Thus,  under  such  a  statute,  a  conviction  cannot  be  had  where  the 
evidence  shows  that  the  sales  were  not  made  at  or  near  defendant's 
house,  but  from  a  wagon  standing  on  the  highway  just  outside  the 
beaten  track.''*  Where  the  law  forbids  the  sale  of  liquor  at  ''a  place 
of  public  resort,"  and  a  defendant,  indicted  thereunder,  contends 
that  the  place  where  the  liquor  was  drunk  was  bis  private  dwelling, 
and  not  such  a  place  as  contemplated  by  the  statute,  a  witness  may 
be  allowed  to  state  that  he  went  to  defendant's  house  to  get  wine, 
because  be  expected  to  be  able  to  get  it  there,  having  heard  that  other 
people  got  it  there.^ 

§  630.   Proof  of  Illegal  Transportation  of  liquors. 

On  an  indictment,  under  the  statute,  for  transporting  liquors  from 
place  to  place,  haviug  reasonable  cause  to  believe  that  they  were 
intended  for  sale  in  violation  of  law,  it  is  coII^>etent  to  show  that  the 
defendant,  on  several  occasions  within  a  short  time,  had  received 
other  considerable  quantities  of  liquor,  at  the  same  railroad  station, 
for  transportation  by  him.*"*   And  on  the  issue  whether  he  had  rea- 

^  Comm.  T.  Jacobs.  (Mass.)  25  N.  £.  Bute  t.  Spaalding,  61  Yt  605,  17 

Rep.  463.  AU.  Rep.  844. 

^  Comm.  T.  Luddy,  148  Mass.  568. 10  ^  Comm.  t.  Commeskej.  18  Allen, 

N.  E.  Rep.  44a   8ee  Gulick  v.  Bute,  585.   See.  also.  Comm.  v.  McConnell, 

50  N.  J.  Law.  468.  14  Atl.  Rep.  751.  11  Gray.  304;  Comm.  T.  Locke,  114 

»•  Schilling  t.  Sute.  116  Ind.  200.  18  Mats.  888. 
N.  E.  Rep.  682.   See.  also,  Compher  T. 
Bute.  18  Ind.  447. 
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Bonable  cause  to  believe  that  liqaor  conveyed  by  him  to  a  hoi 
intended  for  illegal  sale,  in  the  absence  of  proof  of  change  in 
of  the  house,  evidence  is  admissible  that  four  months  previon 
place  was  used  for  selling  intoxicating  liquors. But  the 
ant  cannot  introduce  evidence  that  the  person  to  whom  the 
were  conveyed  had  been  tried  on  a  charge  of  keeping  the  same 
with  intent  to  sell,  and  had  been  acquitted.^ 

§  631.   Proof  of  Illegal  Sale  to  Minor. 

It  has  been  stated  generally  that  the  harden  of  proving  tha 
to  whom  liquor  was  sold  were  persons  to  whom,  nnder  his  1 
the  defendant,  prosecuted  for  selling,  bad  a  right  to  sell,  is  on 
But  it  is  probable  that,  on  an  indictment  for  selling  to  a  mir 
state  should  be  required  to  adduce  at  least  presumptive  evid 
the  fact  of  the  minority  of  the  purchaser.  This  fact  may  be 
in  any  of  the  ordinary  methods.  Thus,  the  minor  himself  m 
tify  as  to  bis  age  from  an  entry  of  his  birth  in  the  family  bibh 
out  producing  it.  or  from  any  other  source  of  information.** 
dence  that  the  purchaser  of  the  liquor  was  nineteen  in  the  ye 
ceding  that  of  the  trial,  is  sufficient  to  show  that  he  was  a  m 
the  time  of  the  sale.**^  If  the  defendant  seeks  to  justify  un 
written  order  or  consent  of  the  parent  or  guardian  of  the  mi 
he  may  do  in  some  states,  the  burden  is  upon  him  to  pro 
defense ;  it  need  not  be  negatived  by  the  evidence  for  the  p 
tion.-^^  And  if,  under  the  decisions  in  the  particular  jurisdici 
is  allowed  to  excuse  liimself  on  the  ground  of  an  honest  mistali 
the  age  of  the  purchaser,  this  also  is  affirmative  matter  of  i 
which  the  defendant  must  prove.  And  it  is  not  permissible 
jury  to  look  at  the  personal  appearance  of  the  alleged  mine 
has  testified  as  a  witness  in  their  presence,  and  to  regar 

-81  Comm.  V.  Kenuey.  115  Mass.  149.  21=5  Ehlert  v.  State,  93  Ind.  76. 

Comm.  V.  Waters.  11  Gray,  «1.  2sc  Karrall  v.  State,  32  Ala.  5-5' 

Comm.  V.  Towle.  138  Mass.  490;  roe  v.  People,  113  111.   670;  E 

Comm.  V.  Barnes.  Id.  oil.  State.  37  Ark.  219;  Pounders  v 

^  Edgar  v.  Slate.  37  Ark.  219;  Id.  399;  RidliDg  v.  Stale,  56  Ga. 
Pounders  v.  State,  Id.  399. 
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inspection  in  determining  whether  or  not  the  defendant  acted  in  good 
faith  in  selling  him  the  liqnor.^ 

§  632.   Proof  of  Sale  to  Intozicated  Person. 

On  a  prosecution  for  selling;  liqaor  to  a  person  in  a  state  of  intox- 
ication, the  fact  of  the  intoxication  is  to  be  proved  by  the  prosecution. 
Whether  or  not  a  person  was  drunk  at  a  given  time,  is  a  question 
on  which  any  witness,  who  is  competent  to  judge,  may  give  his 
opinion.^  In  a  case  where  it  appeared  that  a  person  came  into 
the  defendant's  saloon,  called  for  whisky,  drank  it,  and  paid  for  it, 
and  that  before  that,  on  the  same  evening,  he  had  been  seen  on  the 
street  drunk,  it  was  held  that  there  was  sufficient  evidence  to  sup- 
port a  finding  that  such  person  was  in  a  state  of  intoxication  at  the 
time  of  the  sale  to  him  by  the  defendant.^  But,  in  such  a  case,  the 
jury  must  consider  the  question  whether  he  had  regained  soberness 
in  the  interval.*^  It  is  not  necessary  to  produce  further  evidence 
to  show  that  the  defendant  was  aware  of  the  intoxicated  condition  of 
the  purchaser.  On  proof  that  the  latter  was  drank,  it  will  be  pre- 
sumed that  the  defendant  knew  that  fact.**^ 

§  633.  Proof  of  Sale  to  Habitual  Drunkard. 

To  convict  for  a  violation  of  a  statute  prohibiting  the  sale  of  liq. 
nor  to  persons  of  intemperate  habits,  the  indictment  must  allege  and 
the  proof  must  show  that  the  person  to  whom  the  sale  was  made 
was,  at  about  the  date  of  the  sale,  a  person  having  such  habits.^ 
But  it  is  not  essential  to  show  that  the  party  is  constantly  or  usually 
intoxicated,  but  it  is  sufficient  to  prove  that  he  has  been  frequently 
so,  and  has  thereby  acquired  an  involuntary  tendency  to  become 

»7  Stephenson  v.  State.  28  Ind.  272;  ^  KammaoD  v.  People,  124  111.  481, 

Ibinger  v.  State.  53  Ind.  251;  Robiniot  16  N.  E.  Rep.  661. 

V.  State.  03  Ind.  235.  Kammann  v.  People,  26  111.  App. 

»•  1  Wbarton.  Ev.  g  451,  citing  Bute  48. 

T.  Pike.  49  N.  H.  899;  Oabagan  v.  R  Brow  t.  Bute,  108  Ind.  188.  2  N. 

Co..  1  Allen.  187:  People  v.  Eastwood.  £.  Rep.  296. 

14  N.  Y.  o62;  Piers  v.  Slate,  58  Qa.  866;  «  Zeizer  t.  State,  47  Ind.  129. 
Stanley  v.  State,  26  Ala.  26. 
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intoxicated.**  Evidence  that  the  party  had  been  drank  from  1 
to  five  times  within  the  two  years  preceding  the  trial  has  been 
sufficient  to  aathorize  the  jury  to  find  that  he  was  in  the  hil 
becoming  intoxicated.^  But  clearly  it  cannot  be  stated,  as  a  m 
of  law,  that  any  particular  number  of  instances  of  intozieatu 
necessary,  or  sufficient,  to  constitute  the  habit."*  The  pem 
whom  the  sale  was  made  is  himself  a  competent  witness  to  testi 
to  his  intemperate  habits.^  As  to  the  other  essential  fact  in  p 
cutions  of  this  sort,  whether  the  defendant  had  knowledge  ol 
intemperate  habits  of  the  purchaser,  this  must  be  left  to  the  c 
ion  of  the  jury  upon  the  evidence;  a  charge  assuming  that 
knowledge  was  brought  home  to  him  would  be  erroneous."'  ^ 
neither  the  sale  of  the  liquor  nor  the  intemperate  habits  of  the 
son  to  whom  the  sale  was  made  can  be  proved  by  general  reput 
or  general  notoriety  in  the  community,  yet  each  evidence  is  adzi 
ble  to  prove  defendant's  knowledge  of  the  habits  of  snch  perso 
the  theory  that  what  is  generally  known  in  the  community  it 
dence  to  be  weighed  by  the  jury  in  determining  whether  it  is  k 
to  the  accused;  but  such  evidence  is  not  conclasive."*  AU  pe 
having  sufficient  knowledge  of  the  person's  general  repntatioi 
competent  to  testify  as  to  whether  he  was  generally  known  as  a 
of  intemperate  habits.^  And,  to  prove  the  seller's  knowledg 
prosecution  may  show  that  the  buyer  was  accustomed  to  drini 
quently  and  openly,  to  a  state  of  intoxication,  in  the  town  in  ^ 
the  defendant  lived,  of  liquor  there  obtained  from  the  defendan 
others.** 

§  634.   Evidence  of  Violation  of  Local  Option  Ija^ 

When  a  conviction  is  sought  for  a  violation  of  the  local  option 
the  authorities  generally  hold  that  it  must  be  alleged  and  proved 

Murphy   v.  People,  90   111.  59;  Elam  v.  SUte.  25  Ala.  53. 

Mapes  V.  People,  69  111.  523.   And  see,  «»Tatuin  t.  State,  68  Ala.  147, 

iupra,  §  425.  ings  v.  State,  88  Ala.  435.  Coi 

»<  Murphy  t.  People.  90  111.  59.  Stanley  v.  State,  26  Ala.  26. 

«  Gallagher  v.  People.  120  111.  179, 11  «»Tatum  t.  State,  68  Ala.  147. 

N.  E.  Rep.  885.  Atkins     State,  60  Ala.  45. 

«Tatum  T.  State,  68  Ala.  147. 
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the  provisions  of  that  law  had  been  put  in  force  in  the  particular 
oonnty  or  district  at  the  time  of  the  commission  of  the  alleged 
offense.*^  And  in  Texas,  it  is  held  to  be  essential  to  such  conviction 
that  it  should  appear  that  the  forms  of  law  were  complied  with  in 
holding  the  election;*^  and  the  state  must  establish  the  fact  that  the 
order  of  the  commissioners*  court  for  the  holding  of  the  election  was 
based  upon  a  legal  petition,  and  this  proof  must  appear  of  record  on 
appeal.^  But  in  some  other  states,  the  doctrine  prevails  that  the 
court  may  take  judicial  notice  of  the  adoption  of  the  local  option  law, 
and  consequently  that  it  is  not  necessary  for  the  prosecution  to  prove 
this  fact,  nor  to  show,  in  the  first  place,  that  the  requisite  formalities 
were  obherved.^  Where  the  state  has  a  good  indictment,  but  no 
proof,  under  the  general  law,  and  a  bad  indictment,  but  some  proof, 
under  the  local  option  law,  there  can  be  no  conviction.** 

»»Brviinl  V.  Slate.  S5  Miss.  455.  4  «>«Rtuch  t.  Comm..  78  Ps.  8t  490; 

South  i<ep  H43:  ButJer  v.  State.  25  Flm.  Combs     Sute.  81  Ga.  780. 8  &  E.  Rep. 

a47.  i\  S>uth.  Hep.  67.  DoualdsoD  v.  818;  Young       Comm..  14  Bush.  101. 

Strttf.  !.•>  Tex.  App.  25.    Supra,  55  102.  S^pr  *.  5s  l<ri. 

McMillan  v.  State.  18  Tex.  App.  »Norton  v.  State.  »  Misa.  297.  8 

875  South.  Rep.  MS. 

*^  (  jirncs  V.  State,  23  Tex.  App.  449. 
5  d  VV.  Rep.  133. 
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648.  Spedfication  of  Oifenaea. 

644.  Election  between  Oifenaea. 

645.  Trial  bj  Jury. 

646.  Competenqr  of  Jnrarib 
547.  Verdict 

648.  Sentence  and  Pnnlaliniaiit. 

648.  Separate  Sentences  on  Separmte  Ominti. 

660.  Sentencing  Joint  Offendera. 

651.  Increased  Penalty  for  Second  Offenae. 

658.  In  former's  Share  of  Penalty. 

668.  Doable  Penalties. 

654.  Lien  of  Fine  on  Homestead. 

655.  Bar  by  Former  Conviction  or  AoqnitlaL 

§  636.  JurlBdictioxL. 

In  some  of  the  states,  the  jtirisdicticm  for  the  trial  of  < 
against  the  liquor  laws  is  vested  in  the  polioe  oonrta^  jofltioei 
peace,  or  other  inferior  magistrates;  in  others,  it  is  oonfem 
the  county,  district,  or  superior  ooorts.  When  the  statate  ei 
points  out  the  form  of  proceeding  to  be  followed  or  the  trib 
exercise  jurisdiction,  its  provisions  are  exclusive,  and  no  othc 
can  assume  jurisdiction  and  hold  a  legal  trial.  For  instanee 
a  statute  provides  that  one  selling  liquor  within  a  certain  U 
shall  be  punished  "upon  conviction  thereof  before  any  acting 
of  the  peace,  the  superior  court  of  that  county  does  not  havec 
jurisdiction  of  the  offense.^    But  if  the  assignment  of  jarisdi< 

» Stale  V.  Patterson,  (N.  Car.)  4  a  E.  Rep.  45.  See,  also.  Comm.  v.  Mu 
Gray.  53. 
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not  made  in  the  statate  creating  the  offense,  it  must  then  be  deter- 
mined by  reference  to  the  general  laws  distributing  the  criminal  juris- 
diction among  the  courts  composing  the  system  of  tribunals  in  the 
particular  state.  And  this  sometimes  gives  rise  to  questions  of  con- 
siderable difficulty.  Thus,  in  Rhode  Island,  the  district  courts  have 
jurisdiction  of  all  offenses  ''punishable  by  fine  not  exceeding  twenty 
dollars  or  by  imprisonment  not  exceeding  three  months."  The  stat- 
ute prohibiting  the  unlawful  selling  of  liquor  prescribes,  as  a  punish- 
ment, a  fine  of  twenty  dollars  and  imprisonment  for  ten  days.  It  is 
held  that  the  district  courts  have  jurisdiction.'  In  Michigan,  pro- 
ceedings for  a  violation  of  the  liquor  law  are  not  criminal  proceed- 
ings, and  the  statutory  provision  as  to  the  general  criminal  jurisdic- 
tion of  justices  does  not  operate  as  a  limit  to  their  jurisdiction  as 
expressly  given  under  the  liquor  law;  and  the  jurisdiction  conferred 
is  within  constitutional  limits.'  The  court  within  the  t^itorial 
jurisdiction  of  which  an  illegal  sale  of  liquor  is  made  has  jurisdiction 
of  the  offense,  in  accordance  with  well  settled  general  principles, 
although  the  residence  of  the  defendant  may  be  beyond  that  district/ 
In  Iowa,  it  is  held  that  the  provision  of  the  code,  that  when  a  public 
offense  is  committed  on  the  boundary  of  two  or  more  counties,  or 
within  five  hundred  yards  thereof,  the  jurisdiction  is  in  either  of  the 
counties,  applies  to  a  criminal  prosecution  for  keeping  a  liquor  nui- 
sance.' And,  under  the  same  statute,  where  orders  for  intoxicating 
liquor,  subject  to  approval,  were  taken  in  one  county,  and  approved 
in  another,  and  then  delivered  in  the  first  county,  jurisdiction  of  the 
offense  is  in  either  county.'  Various  other  decisions,  relative  to  the 
jurisdiction  under  the  liquor  laws,  in  the  several  states,  will  be  found 
collected  in  the  margin.' 


sSute  T.  Nolan.  15  R  L  529.  10  AU. 

Rep.  481.   And  see  Comm.  t.  Carr.  11 

Gray.  468. 
'Matter  of  Buddington,  S9  Mich.  47a 
^Comrn.  V.  Hersej,  (Maaa.)  9  N.  £• 

Rep.  837. 

ft  Stale  V.  Rockwell.  (Iowa.)  48  N.  W. 

Rep.  721. 

« State  V.  Kriecbbaum.  (Iowa.)  47  N. 

W.  Kep.  872. 


'8ee  Oabom  t.  Sargent.  98  Me.  627; 
Bute  T.  Stinson.  17  Me.  154;  State  v. 
Peck.  82  Vt  172;  MorriU  Thurston. 
46  Vt  782;  Hale  T.  State.  15  Conn.  242; 
Comm.  V.  Murray.  144  Maaa.  170.  10  N. 
E.  Rep.  802;  Comm.  v.  Carney.  (Maaa.) 
27  N.  E.  Rep.  9;  Dorr  v.  Comm..  (Pa. 
Sup.)  12  Atl.  Rep.  507;  Eckhart  v.  State. 
5  W.  Va.  515;  Sute  v.  Hollingsworth. 
100  N.  Car.  535.  6  8.  £.  Rep.  417;  Ham- 
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S  636.   limitation  of  Aotlonfl. 

The  period  within  which  proaeoations  for  the  violatioii  of 
uor  laws  will  be  limited  by  law,  if  not  prescribed  in  the  statnt 
ing  the  offense,  most  be  songht  in  the  general  law  relating  tot 
of  instituting  criminal  proceedings.  Thas,  in  Florida,  a  stiti 
Tides  that  all  offenses  not  punishable  by  death  shall  be  pro 
within  two  years.  It  is  held  that  this  applies  to  the  ofiFenae 
ing  spirituous  liquors  without  a  license.*  Bat  in  some  oases,  tl 
act  may,  really  or  apparently,  amount  to  a  violation  of  two  s 
having  different  periods  of  limitation.  And  in  that  case,  the  q 
must  be  determined  by  reference  to  the  law  ander  whioh  a  ooi 
is  sought.  For  instance,  in  one  state,  it  is  said  that  a  sale 
on  Sunday,  in  violation  of  the  statute  in  that  behalf,  is  not  n 
"desecration  of  the  Sabbath,"  for  which  a  prosecution  must  I 
menced  within  six  months  after  the  offense ;  a  proseontion  f 
unlawful  sale  is  not  barred  until  after  the  expiration  of  two 
In  New  Hampshire,  an  indictment  for  selling  liquors  without 
is  not  barred  by  the  statute  limiting  proseoutions  on  penal  ati 

§  637.   Effect  of  Itepeal  of  Statute. 

When  a  later  statute  repeals  a  prior  liquor  law,  if  it  ei 
reserves  rights  accrued  under  the  repealed  law  as  to  any  < 
committed  against  such  law,  or  as  to  any  act  done  or  pimi 
incurred  thereunder,  the  repeal  will  not  affect  the  right  to  pi 
for  penalties  incurred  under  the  earlier  law;  but  if  the  repeal 
contains  no  provision  saving  prosecutions  pending  at  the  tim 
passage,  a  judgment  rendered  in  such  an  action,  for  a  violi 
the  previous  law,  is  without  foundation,  even  if  rendered  on 

ilton  V.  Carthage.  24  111.  22:  State  v.  ^Frese  v.  State.  28  Pla.  367 

Arlen,  71  Iowa.  21«.  32  N.  W.  Rep.  267;  Rep.  1.   And  see  Patton  t/  1 

People  V.  Schottey.  66  Mich.  708,  33  N.  Ga.  714,  6  a  E.  Rep.  278;  State 

W.  Rep.  810;  People  v.  Haas.  79  Mich,  ferle.  86  Ktna.  90,  12  Pac.  R«p. 

449.  44  N.  W.  Rep,  928;  Holdt  v.  State.  »Shepler  v.  State.  114  Ind  U 

72  Wis.  7.  38  N.  W.  Rep.  177;  State  v.  E.  Rep.  521. 

Bach.  36  Minn.  234.  30  N.  W.  Rep.  764.  "State  v.  Rundlett,  88  N  H. 
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of  guilty."  Bat  if  the  repealing  act  provides  that  its  terms  shall  not 
I   take  effect  until  a  certain  future  date,  the  former  law  remains  in 

force  until  that  date;  and  therefore  a  prosecution  under  the  previous 
^  law,  begun  before  that  date,  though  after  the  passage  of  the  repeal- 
^'  ing  act,  is  well  brought." 

^  §  638.   Form  of  Proceeding. 

Whatever  form  of  proceeding,  principal  or  collateral,  the  statute 
may  prescribe  for  the  prosecution  of  offenses  against  the  liquor  laws 
must  be  exactly  followed,  or  the  judgment  or  sentence  will  have  no 
legal  foundation.  To  illuRtrate, — where  the  law  provides  that  *'when- 
•ver  a  default  shall  be  had  of  any  recognizance  arising  under  this  act, 
srtre  faci<u  shall  be  issued,**  it  is  irregular  to  sue  on  such  a  recogni- 
asance  in  an  action  of  contract."  In  some  of  the  states,  the  penalties 
imposed  upon  those  who  violate  the  liquor  laws,  are  to  be  recovered 
by  a  civil  action ;  as,  by  a  suit  for  the  collection  of  the  prescribed 
fine,'^  or  by  a  proceeding  in  the  civil  courts,  founded  on  application 
or  remonstrance,  for  the  revocation  of  the  offender's  license."  In 
others,  the  proceedings  are  had  before  a  justice  of  the  peace  or  a 
police  court,  and  are  summary  in  their  character.  But  in  most  of 
the  states,  infractions  of  the  liquor  laws  are  regarded  as  crimes  of 
such  a  grade  that  they  are  to  be  prosecuted  by  indictment  or  pre- 
sentment of  a  grand  jury."  Even  where  the  act  provides  that  the 
.  offender  "shall  forfeit  and  pay  for  every  such  offense"  a  designated 
I  sum  of  money,  it  is  held  that  he  may  be  punished  by  indictment.^ 
And  although  the  unlicensed  sale  of  liquors  may  not  be  among  the 
,   offenses  specifically  declared  to  be  misdemeanors,  it  is  still  a  crime 


iMVhiU^hurtt  v.  Btate.  48  Ind.  47S: 
:    If  uUiniz  v.  People.  7S  III.  911 ;  Boone  v. 
8ute.  12  Tex  App.  \M,  Tea^e  v.  8Ute, 
ae  Mitt.  .'ilS.    See.  alto.  State  Rej- 
elU.  74  Iowa.  m.  W  N.  W.  Rep.  S77. 
I        »I^jDer     State.  8  Ind.  4S0. 

"Comm.     Tbompton.  2  ^Jray.  89. 
•       »<McCracken  v.  State.  71  Md  150.  17 
I    All.  Rep.  ««.    Sec  State      Koehlcr.  C 
Iowa,        State  T.  Sbawbeck.  7  Iowa, 

m 


»  Downs  T.  8ute.  19  Md.  S71. 

>«8ute  T.  Hollio.  19  La.  Aon.  877. 
Tefft  V.  Comm..  8  Leigh.  791;  Ilaioet  t. 
Sute.  7  Tex.  App.  80:  ilarper  v  Sute. 
7  Ohio  8t  78:  8ute  t.  8chillinf.  14 
Iowa.  4.^5:  8tate  v.  Kobe.  26  Minn.  14H. 
1  N.  W.  Rep.  1054;  People  t.  Uart  1 
Mich.  4S7. 

I?  State  V.  8innot,  15  Nebr.  479.  19  N. 
W.  Rep.  018. 
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jmst  i»  tami^t  ht^m       ttpini  wipaiM  iMaod  i*  ttibr 
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§  539.    Wlio  may  Institute  Proceeding 

In  floma  jiurisdiotions,  proseoutionB  for  riolations  of  ibt  lifii 
are  repaired  to  im  oonducted  in  the  name  of  tbm  stale*** 

Mbar  Blalft%tha  law  piofiieaforliie  ioatitelioii  trf|iii  I'ljiiijl 

tain  oMeialSf  0U0lt  a  pmnsdim,  however,  ia  not  iie&eaaari];  til 
of  tlje  r^iJiht  of  ftll  others  to  set  the  law  in  mation  agaiDst  tb**  oil 
Ttius,  in  Mag^aciiuaetts,  it  k  enacted  tliat  **ihB  mayor  aii4M 
itf  nitiaf >  ani  tbe  solaotsim  of  tmWp  «haU  proaMotft  ufVl 
mtal  all  yiaiations"  of  Ibe  acti  xelatiiig  to  ottemmm  "jp^***  ftif 
laws.  But  it  IB  beld  that  tbia  ia  merely  dlreolory,  and 
exclude  the  right  of  any  other  citiseu  to  anier  tbe  com; 
wli$ra  itia  itittita  pintalmifi  tlio  n^tanaaee  of  m  liqi 
ft  inep  Ami  ttUt  pttttida  that  tbe  fioe  shall  be  pmid  to  tbi  tOflsi 
offense  was  eommittedf  the  complaiot  need  not  neowid 
ttade  by  the  town  Lreaaurer,  but  U  good  if  pipeaentod  by  a  prita^ 
^vidnat:*^  JbH4wTork»itiibaUthattb#  dkttiaa  of  ibe  boaidaf« 
i^MI  to  esfidati^  tta  UfpMt  indb»  M^fmrnmrnA  illiaialto, 
involve  euch  a  degree  of  trust  and  confidence,  that  tbey  eaaa 
delr!::nte^l  to  a  third  person;  and  hence  an  attorn ey  eannotbad^ 
with  a  general  aathority  to  bring  anoh  suita  for  yiolaiiaiiaaf  ft 
M  INr  mfty  ^  fifc^  Wh^m,  1^  ifeiMii»ittft  xnayntr  aaid  Mmm 
taqaired  to  institnte  proceedingB,  on  being  informed  ot  tba  M 
flion  of  an  often  Be  and  being  famiBhed  with  proof,  it  is  beld  thtl 
being  furniiibed  with  proof  is  not  a  preliminary  ueeasaary  tobtft 
i&  fffidmoema  ^b«^  tba  antfuiiils^  of  tbe  praaMite  1i 
th«salt.« 


m    K  Rep.  m. 

^  Olena  t.  Stole.  1  3waii«  19,  ■>  Boird  of  Ifisctea  Sa^oMi 

»lt«}$Bii      ^^ad«rt  i  Stmib   T«  IHk 

li  N.  £.  Hep.  il& 
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S  640.   Preliminary  Proceedinge. 

When  the  proceedings  before  the  inferior  conrt  or  committing 
magistrate  are  required  to  be  based  on  or  supported  by  an  affidavit 
of  the  prosecutor,  the  affidavit  should  be  sufficiently  full  and  explicit 
to  charge  the  commission  of  an  offense,  though  it  will  in  general  be 
held  good  if  it  contains  all  the  averments  which  the  statute  pre- 
Bcribes.^  When  the  record,  on  appeal,  shows  that  the  affidavit  on 
which  the  prosecution  was  based  was  sworn  to,  the  omission  of  the 
magistrate's  seal  to  the  jurat  is  not  ground  for  reversal.**  If  the 
statute  provides  that  the  magistrate  shall,  "if  he  finds  the  complaint 
to  be  true/*  recognize  the  defendant  to  appear,  it  need  not  be 
expressly  stated  in  the  record  that  he  found  the  complaint  to  be 
true.'^  The  recognizance  must  be  taken  to  the  person  whom  the  law 
designates  for  that  purpose.  If  taken  to  the  treararerof  the  county, 
when  the  law  intends  that  it  shall  be  taken  to  the  state  treasurer,  no 
action  can  be  maintained  upon  it.**  Under  the  laws  against  the 
adulteration  of  liquors,  requiring  their  inspection  by  an  officer  duly 
appointed  for  that  purpose,  the  appointment  of  such  inspector  is  a 
necessary  preliminary  to  any  possible  criminal  proceedings,  and 
before  such  appointment,  no  violation  of  those  laws  will  found  a  valid 
prosecution.* 

S  641.   Warrant  or  Sommona. 

The  ordinary  rules  relative  to  the  sufficiency  of  criminal  process, 
and  the  time  and  manner  of  objecting  thereto,  will  be  found  appli- 
cable in  proceedings  under  the  liquor  laws.  Thus,  if  the  defendant 
enters  into  a  recognizance  for  his  appearance  at  court,  or  if  he 
appears  there  and  makes  his  defense,  without  making  any  objection* 
be  thereby  waives  any  supposed  defects  or  irregularities  in  the  pro- 

•O'Connor  t.  Stale.  45  Ind.  347;  Far-  »8coTern     8Ute.  6  Ohio  St,  888. 

rell  ▼  State.  Id.  871;  Ilotea     State.  47  "Cbitteoden  CoantyTreaa  r  t.  Mitch- 

Ind.  sll.  28  Vl.  181. 

•  gualter  t.  State.  120  Ind.  98,  23  N.  *  Attorney  Qsosnd       Lswton.  80 

£.  H«p.         See.  aUo.  People  t.  llaas.  Mich.  888. 
79  Mich  440.  44  N.  W.  liep,  m. 
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cess,  or  in  its  issuance,  or  in  the  manner  of  its  serrice,  am 
not  afterwards,  for  such  reasons,  and  upon  motion,  ha?e  tb 
quashed  or  set  aside.*^ 

§  642.   Defendant's  Plea. 

In  prosecutions  under  the  liquor  law,  the  plea  of  "not 
the  general  issue,  and  puts  in  issue  every  material  fact.^ 
plea,  when  it  merely  states  matters  of  jastification,  or  sueli 
constitute  a  defense  on  the  merits,  may  properly  be  strieki 
such  matters  would  be  admissible  in  evidence  under  tbegene 
Under  the  practice  in  Massachusetts,  it  is  held  that  a  de{< 
such  a  prosecution,  cannot  be  adjudged  gailty  on  a  plea  o 
tender Cy  unless  it  appears  by  the  record  that  the  plea  wa 
with  the  consent  of  the  prosecutor.''  But  where  the  ft 
counts  in  an  indictment  charged  the  defendant  with  hayi 
common  seller  of  intoxicating  liquors  during  a  certain  tim 
second  alleged  a  single  sale  within  the  same  time,  and  the 
pleaded  guilty  to  the  second  and  not  guilty  to  the  first  con 
held  that  he  might  nevertheless  be  tried  and  convicted  upo 
count,  and  judgment  rendered  thereon  against  him,  and  a 
aequi  entered  on  the  second  count.** 

§  643.    Specification  of  Offenses. 

In  Vermont,  under  the  practice  obtaining  in  that  state, 
cutions  under  the  liquor  law,  the  accused  is  entitled  to  a  spe 
of  the  offenses  for  which  the  government  claims  a  oonvictio 
the  character  of  this  specification,  with  reference  to  its  e: 
minuteness,  is  a  matter  for  the  discretion  of  the  trial  cot 
exercised  according  to  the  circumstances  of  the  case.*  Ai 

30  State  V.  Langton,  35  Kans.  375,  11  '3(;omm.     Adams,  6  Gray 

Pac.  Rep.  1G3;  Mayson  v.  City  of  At-  "Comm.  v.  Mead,  10  Allen 

laula,  77  Ga.  002.  »  Stale  v.  Rowe.  43  Vt  265 

3»  Plainfield  v.  Batchelder,  44  Vt.  9.  "State  v.  Wooley,  59  Vt.  3 

82Tro8t  V.  State,  64  Miss.  188, 1  South.  Rep.  84;  State  v.  Bacon,  41 

Rep.  49.  Am  Dec  616. 
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tit  the  discretion  of  the  court  to  allow  offenses  specified  to  be  proved  by 
II  other  witnesses  than  those  named  in  the  specifications.'' 


§  644.   Election  between  Offenses. 

A  defendant  may  be  convicted  of  three  or  more  separate  sales  of 
liquor  on  several  counts  in  the  same  indictment,  although  the  same 
testimony  would  have  convicted  him  of  the  offense  of  being  a  com- 
mon seller."*  And  after  a  general  verdict  of  guilty  on  an  indictment 
containing  a  count  charging  the  defendant  with  being  a  common 
seller  during  a  certain  period,  and  counts  for  single  sales  within  the  time 
covered  by  the  first  count,  a  nolle  prosequi  may  be  entered  on  all  the 
counts  except  the  first,  and  judgment  rendered  upon  that  for  the  state.* 
But  where  the  indictment  charges  the  defendant  with  retailing  merely, 
he  cannot  be  convicted  of  keeping  a  tippling-house,  which  is  a  differ- 
ent offense.^  But  one  indicted  for  a  second  or  third  offense  of  selling 
liquors  may  be  convicted  of  a  first  offense,  as  the  one  is  necessarily 
included  in  the  other.^  Under  an  indictment  for  a  single  sale  of 
liquor,  where  evidence  of  more  than  one  offense  is  introduced,  the 
court  should,  on  motion,  require  the  prosecution  to  elect  on  which 
offense  it  will  try  the  defendant.^  Thus,  each  sale  of  liquor  on  a 
forbidden  day,  although  made  to  the  same  person,  constituting  a  dis- 
tinct offense,  where  the  indictment  contains  a  single  count,  and  the 
evidence  shows  two  sales,  at  different  times  on  the  same  day,  the 
prosecution  will  be  required  to  make  an  election.^  Bo,  where  an 
indictment  against  a  physician  for  giving  fraudulent  prescriptions 


w  State     Smith.  55  Vt.  57. 

w  Comm.  V.  Tutlle.  13  Cusb.  505. 

•Comm. v.Jenks,  1  Gray, 490.  Acorn- 
men  seller  of  liqaors  may  be  indicted 
and  coDTicted  at  tbe  same  term  upon 
two  indictment!  covering  successive 
periods  of  time,  tbe  last  of  wbich  ex- 
pired before  tbe  finding  of  either  in- 
dictment. Comm.  Cain,  14  Gray,  tt. 
But  a  complaint  for  maintaining  a  ten- 
ement for  tbe  illegal  sale  of  liquon, 
and  a  separate  complaint  for  unlaw- 
fully selling  such  liquon,  cannot  be 


tried  togetber,  against  the  defendant's 
objection,  though  both  charges  might 
have  been  joined  in  one  complaint 
Comm.  Bickum,  (Mass.) 36  N.  E.  Rep. 
1008. 

^  Robinson     Comm.,  6  Dana.  287. 

^  State  Gaffeny.  66  Iowa.  362,  28 
N.  W.  Rep.  659;  Sute  t.  £nsley,  10 
Iowa,  149. 

«  Murphy  State,  9  Lea,  878;  Comm. 
T.  O'Hanlon,  (Mass.)  29  N.  £.  Rep.  5ia 

«SLebkoviU  t.  Bute,  118  Ind.  26^  14 
N.  £.  Rep.  868. 
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for  liquor  is  in  8&       001   1  ^  w.^-  .^^^Jmoi  ihs  fp 

presoiiptioD  to  a  difi  Km^  the  state  may  be  oompalM 

on  which  ooant  it  will  proceed.^  Bat  the  &et  that  defend 
complaint  charging  the  keeping  of  a  mueanee  in  a  eertein  "tai 
occupied  one  room  in  a  house,  does  not  zequire  the  state  tci 
which  one  of  the  rooms  was  the  tenement.^  The  pioeeeiili] 
ney,  in  making  his  election,  most  designate  the  aets  intak 
relied  on  with  sufficient  definiteness  to  enable  it  to  be  onA 
But  he  may  interrogate  a  witness  far  enough  to  identify  tfie 
lar  sale  to  which  his  testimony  would  relate,  without  thetebj 
ing  an  election  to  prosecute  for  that  partieolar  sale.*  Whe 
provides  that  the  granting  of  a  new  trial  shall  place  the  ] 
the  same  position  as  if  no  nal  had  been  had,  the  parosee 
sue))  new  trial,  may  elect  to  proceed  upon  a  different  sale  I 
on  which  it  elected  to  rely  in  the  former  trial.^ 

§  646.  Trial  by  Jury. 

In  some  of  the  states,  the  doctrine  prevails  that  the  eonsl 
provisions  in  relation  to  trial  by  jury  have  reference  to  tha 
criminal  offenses  usually  denominated  *high  crimes^"  the 
ment  of  which  affects  life,  liberty,  or  reputation,  and  have  no 
tion  to  those  minor  offenses  which  clearly  eonoem  the  regu 
the  internal  police  of  the  state.  Hence  the  legialatue  i 
stitutionally  provide  that  the  minor  offenses  punishable  by  i 
or  by  imprisonment  in  the  local  jail  for  a  brief  period,  mm 
reference  to  the  public  police,  may  be  tried  upon  informal  0 
oral  complaints,  or  by  a  jury  of  six  men,  or  without  an 
But  in  some  other  states,  either  because  the  eonstitntional  \ 
is  so  expressed  as  to  admit  of  no  exception,  or  becaase  of  tb< 

« State     Fanner,  104  N.  Car.  887,  10  « State  t.  Dow.  74  Iowa.  : 

a  E.  Rep.  563.  W.  Rep.  114. 

<^Comm.  y.  Clynes,  150  Mass.  71.  22  «SUte  t.  Conlin.  87  Vt. 

N.  £.  Rep.  486.   And  see  Elam  t.  State,  Dougherty,  Id.  8S5;  Sute  t. 

26  Ala.  4a  Id.  528;  SUte  Comttock 

^  State      Guettler,  84  Eans.  583,  9  Floyd     Comm'ri  of  EatonU 

Pac.  Rep.  200.  854. 

«  Hughes  V.  State,  85  Ala.  85L 
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and  established  usage  in  that  regard,  it  is  held  that  a  trial  by  jury  is 
claimable  as  a  matter  of  right  in  prosecutions  under  the  liquor  laws."® 
This  point  was  more  fully  discussed  in  an  earlier  section,  to  which 
the  reader  is  herewith  referred.*^ 

§  646.  Competency  of  Jurors. 

In  a  ease  in  Massachusetts,  a  member  of  the  "law  and  order 
league"  (a  voluntary  association  formed  for  the  enforcement  of  the 
law  against  the  illegal  sale  of  intoxicating  liquors  and  the  proseca- 
tion  of  liquor-sellers)  was  held  not  competent  to  sit  as  a  juror  upon 
the  trial  of  a  complaint  charging  the  defendant  with  maintaining  a 
liquor  nuisance,  where  the  complainant  was  an  agent  of  the  league 
and  employed  by  it  to  carry  out  its  purposes."  But  in  another 
state,  where  the  person  oflfered  as  a  juror  was  a  member  of  an 
organization  called  the  "  Good  Templars,"  and  he  testified  that  he 
did  not  understand  the  object  of  the  organization  to  be  the  enforce- 
ment  of  the  liquor  law  among  others,  but  to  promote  temperance 
among  its  members  by  moral  suasion,  it  was  considered  that  this  did 
not  show  him  to  be  incompetent  as  a  juror."  And  the  fact  that  one, 
as  constable,  is  specially  charged  with  enforcing  the  liquor  law,  does 
not  disqualify  him  from  acting  as  a  juror  on  a  trial  for  maintaining 
a  liquor  nuisance  in  another  precinct.^ 

§  647.  Verdict. 

On  a  indictment  charging  in  one  count  a  sale  of  liquor  to  a  prohib- 
ited  person,  and  in  another  a  gift,  a  general  verdict  of  guilty  is  suffi* 
cient,  though  based  on  proof  of  a  single  transaction."  And  where, 
on  an  indictment  charging,  in  two  counts,  selling  liquor  to  a  minor 

People  T.  Baird.  11  Hun,  880;  Comm.         State    Eatlinbaum,  (Eans. )  27  Pac 
8aal,  10  Phila.  496.  Rep. 

Supra,  §02.   And  see  Eileobecker      ^Sute      Cosgrove.  (R  L)  16  Atl. 
District  Coart.  184  U.  8.  81.  10  Sup.    Rep.  900. 
Ct  Hep.  424;  Jn  re  Liqaori  of  McSoley,       »  Brugier     United  btatot,  1  Dak.  6, 
15  R  L  606.  10  AU.  Rep.  659.  46     W.  Rep.  602. 

«Comm.  T.  Moore,  148  Mast.  186,9 
N.  E.  Hep.  25. 
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and  selling  liquor  without  license,  there  is  a  general  verdiol 
but  the  court,  on  motion  for  a  new  trial,  finds  that  the  Bee 

is  not  sustained,  while  the  first  is,  and  sentences  defends 
only,  defendant  cannot  complain  that  the  verdict  is  broade: 
warranted  by  the  evidence.**  Where  the  prosecntion 
unlicensed  or  unauthorized  sale  of  liqaors,  a  special  ▼eidici 
sale  was  made  as  set  forth  in  the  complaint,"  or  ''that  the 
made  the  sale  as  set  forth  in  the  complaint, "  is  not  sofficic 
rant  a  judgment  against  him,  because  it  does  not  show  thi 
was  unauthorized.*'  So  where  the  indictment,  for  the 
keeping  of  liquors,  alleged,  in  separate  counts,  that  they 
in  defendant's  shop,  in  the  back  room,  and  in  the  premises 
with  the  shop,  a  verdict  of  "guilty  of  having  liqaor  in  the  h 
i^as  held  bad.**  Nor  is  the  court  authorized  to  enter  a 
guilty  against  one  indicted  for  keeping  a  naisance  consi 
tippling-shop,  when  three  of  the  jury,  apon  being  polled 
concur  in  such  verdict,  but  answer  "guilty  of  keeping  a  ba 
Upon  an  indictment  against  two  for  the  illegal  keeping  of 
ing  liquors  in  a  tenement  "by  them  used"  for  each  purpose, 
be  convicted  and  the  other  acquitted.** 


§  648.   Sentence  and  Punishment. 

When  the  statute  specifies  the  amount  of  fine,  or  term  o 
onment,  to  be  imposed  as  a  penalty  for  a  violation  of  the  liq 
the  court  has  no  discretion  in  regard  to  the  punishment,  I 
enter  the  sentence  directed  by  the  statute.*^   Thus,  where  tli 


M  Jones  V.  State,  67  Miss.  Ill,  7  South. 
Rep.  220. 

w  Comm.  V.  Dooly,  0  Gray,  860.  Com- 
pare Comm.  V.  Certain  Intoxicating 
Liquors.  148  Mass.  124, 19  N.  E.  Uep.  23. 

M  Weikman  v.  City  Council,  2  Speers, 
871.  See  State  v.  Wissenhunst,  d8  N. 
Car.  682,  4  S.  E.  Hep.  533. 

w  State  V.  Wright,  5  R.  I.  287. 

«>Comm.  Gavin,  148  Mass.  449,  19 
N.  E.  Rep.  554. 

Johnson  v.  People,  Breese,  276; 

(642) 


Morris  People,  2  Thomp 
See  People  v.  Brown,  (Mich. 
Rep.  158.  Where,  on  an  indi 
selling  liquor  on  Sunday,  u 
Or.  g  1909,  which  imposes  afli 
$10  to  $25.  the  defendant  plei 
he  cannot  be  sentenced  uc 
Laws  Or.  1889,  p.  9.  §^  3.  whicl 
penalty  at  $150.  Sute  v.  < 
Greg.  295,  24  Pac.  Rep.  235. 
for  a  violation  of  the  local  o 
in  a  county  which  adopted  it  1 
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makes  the  minimnm  fine  for  each  unlawful  sale  $100,  a  person  eon- 
Tioted  on  seven  counts  of  an  indictment  for  as  many  sales  must  be 
fined  at  least  $700,  and  there  is  no  power  in  the  court  to  reduce  the 
amount.^  In  Texas,  the  minimum  fine  for  pursuing,  without  a 
license,  any  occupation  taxed  by  law,  is  an  amount  not  less  than  the 
tax  so  due;  by  another  statute,  the  taxes  on  the  occupation  of  a 
liquor-dealer  cannot  be  for  less  than  a  year;  hence  the  minimum 
punishment  for  pursuing  the  occupation  of  a  liquor-dealer  without  a 
license  is  a  fine  equal  to  the  amount  of  one  year's  tax.**  Where  one 
factor  in  the  penalty  is  a  county  occupation-tax,  not  fixed  by  general 
law,  but  levied  by  the  county  commissioners,  the  amount  of  such  a 
levy  is  not  a  matter  of  judicial  knowledge,  but  should  be  alleged  and 
proved,  so  that  the  fine  may  be  assessed  within  the  statutory  limits.** 
And  a  defendant  convicted  of  unlawful  selling  cannot  be  discharged 
by  the  court,  with  directions  that  execution  for  the  fine  and  costs 
issue  against  his  property.*  If  the  statute  does  not  authorize  pun- 
ishment by  imprisonment,  for  offenses  against  the  liquor  laws,  only 
a  fine  can  be  imposed.*  Otherwise,  where  the  law  allows  a  judgment 
of  **fine  or  imprisonment,  or  both,  as  the  case  may  require."*  ^  When 
the  statute  provides  that,  on  conviction  for  an  illegal  sale  of  liquor, 
the  offender  shall  be  punished  by  a  fine  and  imprisonment,  and  in 
case  the  fine  shall  not  have  been  paid  when  the  imprisonment  expires, 
he  sball  be  further  detained  until  the  fine  is  fully  paid,  this  contem- 
plates an  immediate  imprisonment  with  or  without  payment  of  fine; 
and  hence  a  sentence  imposing  a  fine,  and  imprisonment  in  default 
of  payment,  cannot  be  complained  of  by  the  offender,  being  lighter 
than  it  might  have  been.*   Where  the  statute  provides  one  penalty 


passa^ce  of  an  amending  act,  it  ia  error 
to  charge  the  penalties  prescribed  by 
that  act.  though  the  offense  was  com- 
mitted, and  the  trial  had,  after  its  pas- 
sage. Robinson  State,  26  Tex.  App. 
82.  9  8.  W.  Rep.  61. 

<»8Ute  V.  Faber,  28  Nebr.  806.  44  N. 
W.  Rep.  1187. 

Davidson  State,  27  Tex.  App.  962, 
11  a  W.  Rep.  871. 

Spears  v.  State,  8  Tez.  App.  467; 


White  V.  State,  11  Tez.  App.  476;  Allen 
V.  State.  (Tez.  App.)  18  a  W.  Rep.  096. 

•State     Robinson,  17  N.  H.  268. 

••Van  Noy  v.  Sute.  14  Tez.  App.  69; 
Akin  SUt«,  Id.  148;  People  v.  Cowles. 
16  Han.  577. 

«  People  V.  Henschel.  (Sup.)  18  N.  Y. 
Snpp.  46. 

••  People  V.  Roose.  72  Mich.  69,  40  N. 
W.  Rep.  57.  See  Suta  v.  Hicki,  101  N. 
Car.  747,  7  a  £.  Rep.  707. 
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for  any  person  selling  liquor  on  Sunday,  and  a  severer  penall 
any  keeper  of  a  dram-shop  selling  on  that  day,  nnder  an  indict 
for  selling  as  a  keeper  of  a  dram-shop,  and  proof  of  a  sale,  bu 
of  defendant's  keeping  a  dram-shop,  the  lesser  penalty  ma 
imposed.^  But  where  the  statute  provides  a  lighter  punishmei 
a  given  sale,  for  a  person  who  is  licensed  to  sell  than  for  one  w 
not,  the  fact  that  the  defendant  was  licensed  does  not  entitle  hi 
the  lighter  punishment,  when  he  sold  not  for  himself,  but  as  i 
for  another  who  had  no  license.^^  The  punishments  to  be  inf 
for  violations  of  the  liquor  laws  will  of  course  come  within  the 
stitutional  provision  that  "excessive  fines  shall  not  be  imposed.' 
this  connection  it  has  been  ruled  that  a  fine  imposed  for  selling  1 
without  a  license,  of  at  least  double  the  amount  required  fo 
license,  is  not  an  excessive  punishment.^^  Where  the  measure  c 
penalty  is  confided  to  the  discretion  of  the  court,  regard  shoo 
had  to  the  gravity  of  the  case  at  bar,  the  general  terms  and  poh 
the  statute,  and  the  precedents  in  the  particular  jurisdiction.  I 
illustrations  of  punishments  which  have  been  approved  on  a] 
may  be  useful  in  this  place.  In  Missouri,  for  a  violation  of  the 
option  law,  a  fine  of  $300  and  imprisonment  for  a  year  has  been 
not  excessive  In  Florida,  where  the  penalty  was  to  be  not  less 
double  the  amount  of  the  license  fee,  such  fee  being  $300,  a  fii 
$900  was  held  proper.^^  In  Iowa,  a  fine  of  $400  for  maintaini 
liquor  nuisance  was  sustained  on  appeal.^^  In  the  same  state, 
plea  of  guilty  to  an  indictment  for  keeping  and  owning  liquors 
intent  to  sell,  a  fine  of  $300  and  costs,  or,  in  default  of  payo 
imprisonment  at  hard  labor  for  102  days,  with  an  order  foi 
destruction  of  the  liquors,  and  a  sale  of  the  property  used  ii 
business,  was  held  a  proper  sentence.^  So,  where  the  evid 
shows  that  defendant  had  made  some  fifty  or  sixty  illegal  sal 


89  State  V.  Heckler.  81  Mo.  417. 

70  Comm.  V.  Zelt.  188  Pa.  St  615.  21 
Atl.  Rep.  7. 

'1  Frese  v.  State,  23  Fla.  207,  2  South. 
Rep.  1. 

72  Ex  parte  Swann,  96  Mo.  44,  9  S.  W. 
Rep.  10. 
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Baeumel  v.  State.  (Fla.)  7  S 
Rep.  871. 

7<  State  V.  Fertlg,  70  Iowa,  272, 
W.  Rep.  633. 

78  State  V.  Baker,  74  Iowa.  760, 
W.  Rep.  380. 
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liqnor,  a  fine  of  $500  is  not  excessive.^*  And  the  same  fine  was 
approved  as  against  a  druggist  who  had,  for  three  years,  habitoally 
sold  liquors  in  violation  of  the  statute.^ 

§  649.   Separate  Sentences  on  Separate  Counts. 

Under  an  indictment  charging  several  violations  of  the  liquor  law  in 
as  many  counts,  where  the  defendant  is  found  guilty  on  all,  a  separate 
sentence  should  be  rendered  on  each  count.^*  Thus,  where  a  defend- 
ant was  convicted  on  two  counts  of  an  indictment  for  selling  liquor 
to  an  inebriate,  the  punishment  being  ten  days'  imprisonment  for 
each  offense,  it  was  held  to  be  error  to  render  judgment  of  imprison- 
ment for  twenty  days  in  gross;  the  imprisonment  awarded  should  be 
for  a  specified  time  under  each  count,  the  time  under  the  second  to 
commence  when  the  first  ends.^  But  a  judgment — "Therefore  it  is 
considered  that  the  state  of  Iowa  recover  of  said  defendant  ten  dol- 
lars for  the  first  offense,  ten  dollars  for  the  second,  and  ten  dollars 
for  the  third  offense  named  in  said  indictment,  and  that  he  stand 
committed  until  said  fine  and  costs  are  paid** — sufficiently  complies 
with  a  statutory  requirement  of  a  separate  judgment  in  each  instance 
in  which  a  verdict  of  guilty  is  found.^  But  a  fine  for  two  offenses 
in  selling  spirituous  liquors  without  license,  though  proved,  cannot 
be  imposed  where  only  one  is  charged.*^ 

§  660.    Sentencing  Joint  Offenders. 

Two  or  more  persons  may  be  jointly  indicted  for  a  violation  of  the 
liquor  law,  and  in  such  case,  if  they  are  both  found  guilty,  the  full 
punishment  may  be  imposed  on  each.^  The  judgment  should  be 
several  against  each  for  the  full  penalty."'    In  Alabama,  however,  it 

7«  State  V.  Huff.  76  Iowa.  200,  40  N.       »  Wrocklege  t.  State.  1  Iowa.  167. 
W.  Hep.  720.  "  Bridgeford  v.  Lexington.  7  B.  Mom 

77  Mate  V.  Little.  42  Iowa.  51.  47. 

'^i^Xale  Lcis.  11  Iowa.  416:  Kroer  "People  v.  Sweetser.  1  Dak.  806,45 
T.  People.  78  111.  294;  Fletcher  v.  Peo-  N.  W.  Hep.  452;  Comm.  v.  Towv.  » 
pie.  HI  111.  116.  Mete  (Mass.)  537;  Comm.      Sloan.  4 

•'Mullinix  t.  People.  76  111.  211;  Cush.  52;  Comm.  Brown.  12  (iray, 
Johnson  v.  People.  88  III.  481.  185. 

•s  People  V.  Walbaum.  1  Dak.  808.  46 
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is  said  that  when  two  personB  are  jointly  indieted  for  earryini 
business  of  retailing  apiritnoos  liqnors  without  a  license,  a  j( 
may  be  assessed  againM  them,  if  they  acted  as  a  firm  in  can 
the  business,  or  a  separata  fine  against  each,  if  they  acted 
ually.** 

§  661.   Increased  Penalty  for  Second  Oftanse. 
• 

In  many  of  the  states,  the  statutes  provide  a  more  severe 
ment  to  be  imposed  upon  the  offender  when  be  is  convict 
second  offense  against  the  liquor  laws.  As  a  role,  boweve 
statutes  do  not  authorize  the  imposition  of  the  increased  pm 
a  second  offense,  unless  the  fact  that  the  crime  charged  is  a 
offense  is  alleged  in  the  complaint  or  indictment.^  And  wfa 
defendant  has  excepted  to  the  rulings  of  the  trial  court,  a 
exceptions  are  overruled  by  the  supreme  court,  records  of 
convictions  of  the  defendant  for  similar  offenses  are  not  avail 
the  supreme  court  to  increase  the  severity  of  the  sentence,  ui 
appears  that  sach  records  have  been  presented  and  proved  nj 
trial  in  the  court  below.*  Under  a  statute  prohibiting  the  f 
furnishing,  or  giving  away  of  intoxicating  liquor,  a  convicti 
selling  is  available  to  increase  the  penalty  on  a  subsequent  ( 
tion  of  the  same  defendant  for  furnishing.^ 

§  662.   Informer's  Share  of  Penalty. 

The  constitutional  authority  of  the  executive  to  remit  pei 
imposed  for  violations  of  the  liquor  laws  does  not  extend  to  the 
given,  by  statute,  to  the  informer,  and  vested  in  him  by  the  c 
tion.*  In  New  Hampshire,  a  complainant  who  causes  a  prose 
for  a  violation  of  the  liquor  law  to  be  instituted  and  carried  oi 
out  any  expense  to  the  county  or  state,  is  entitled  to  one-half 

N.  W.  Rep.  452;  Comm.  v.  Harris,  7  ««  State  v.  Haynes.  85  Vt.  570. 

Gratt.  600.  »  state  v.  Haynes.  86  Vt.  667. 

M  Lemona  v.  State.  50  Ala.  180.  «  State  ▼.  Williams.  1  Nott  A 

*  Garvey  v.  Comm.,  8  Gray,  882;  See,  also.  United  Statea  v.  Hi 

Norton  v.  State,  65  Miss.  297,  8  South.  Abb.  (U.  a)  lia 

Rep.  665. 
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fine  collected  tbroogh  such  prosecution,  notwithstanding  the  fact  that 
witnesses  summoned  by  the  solicitor,  at  the  expense  of  the  county, 
to  testify  in  other  cases,  testified  also  before  the  grand  jury  in  the 
ease  upon  which  the  private  prosecutor's  complaint  was  founded.* 

§  663.   Double  FenaltleB. 

In  a  mtt  by  a  city,  to  recover  the  penalty  fixed  by  ordinance  for 
aatting  liquors  contrary  to  the  terms  of  defendant's  license,  it  is  no 
defense  that  he  is  liable  to  the  city  on  his  license  bond  for  the  same 
act,  the  ordinance  prescribing  that  the  penalties  thereby  imposed 
might  be  recovered  in  an  action  of  debt,  or  as  damages  in  a  suit  on 
the  bond;  the  fact  that  the  acts  complained  of  were  breaches  of  the 
bond  makes  them  none  the  less  violations  of  the  ordinance.^  And 
the  fact  that  defendant  may  be  liable  to  pay  damages,  at  the  suit  of 
a  third  person,  for  injuries  resulting  from  an  unlawful  sale  of  liquor, 
will  not  relieve  him  from  the  penalties  imposed  by  law  for  such  sale 
considered  as  a  public  offense.*^ 

§  554.   lien  of  Fine  on  Homestead. 

In  Iowa,  the  code  provides  that  the  property  occupied  and  used  for 
the  sale  of  liquor,  with  the  consent  and  knowledge  of  the  owner,  shall 
be  liable  for  all  fines  and  costs  imposed  for  violations  of  the  liquor 
law.  It  is  held  that  this  is  a  "'special  declaration"  within  the  mean- 
ing  of  another  section  of  the  code,  declaring  the  homestead  exempt 
"where  there  is  no  special  declaration  of  the  statute  to  the  contrary." 
And  where  the  husband  owns  the  homestead,  his  consent  to  its  use 
for  such  purpose  subjects  it  to  liability.  But  the  wife,  to  protect  her 
homestead  right,  may  intervene  in  the  action  against  the  husband  to 
subject  Uie  homestead  to  the  lien,  and  her  petition  need  not  allege 
that  the  husband  refuses  to  assert  the  exemption.^ 

»  Pierce  v.  Hllleboroogh  Co..  57  N.  •>  See  Mulcaby  ▼.  GIvens.  115 Ind. 286, 
H.  8S4.  17  N.  £.  Hep.  506. 

M  WhaliD     Macomb,  76  111.  49.  v^McClure  v.  Braoiff,  75  Iowa.  88.  89 

N.  W.  Rep.  171. 
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§  666.   Bar  by  Former  Ctonviotloii  or  Aoquil 

In  order  to  bar  a  proseoation  for  a  violation  of  the  liqm 
is  not  sufficient  for  the  defendant  to  show  that  he  has  beei 
and  either  acquitted  or  convicted,  since  the  date  of  the  of 
proved  against  him.  He  must  prove  that  the  former  em 
acquittal  was  for  the  same  offense  now  complained  of.**  Tc 
identity  of  the  two  charges,  the  test  is  sometimes  proposec 
the  same  evidence  would  have  supported  both  indietmc 
this  is  not  invariably  a  safe  criterion.  The  tme  question  i 
the  two  acts  charged  constitute  essentially  distinct  and  in 
offenses.^  Further,  it  must  be  remembered  that  it  ia  not 
ing  of  the  jury,  but  the  judgment  of  the  court,  that  intei 
bar.  That  is,  a  verdict  of  guilty,  in  a  prosecution  for  an 
of  the  liquor  laws,  upon  which  no  judgment  has  ever  been 
— as  where  exceptions  are  still  pending  and  undetemmu 
bar  to  a  subsequent  indictment  for  the  same  offense.'* 
necessary  that  the  former  judgment  should  have  been  lej 
tainable,  or  at  least,  such  as  could  not  have  been  set  aside  o 
For  example,  on  an  indictment  for  the  sale  of  liquor  on 
defendant  offered  to  show  a  former  trial  and  acquittal  for  1 
offense.  The  indictment  on  the  former  trial  alleged  that  d 
"on  the  11th  day  of  July,  1886,  did  unlawfully  sell,-  bul 


w  State  V.  Ainsworth.  11  Vt.  91. 

w  Stale  V.  Andrews,  27  Mo.  267;  Stat© 
V.  Blanut.  48  Ark.  34.  2  S.  W.  Rep.  190. 
A  conviction  for  selling  liquor  without 
license  on  n  certain  day  is  no  bar  to  a 
subseiiueot  conviction  for  selling  on 
another  day,  although,  through  the  in- 
tervention of  the  plea  of  guilty,  there 
was  no  evidence  of  the  exact  time  of 
the  first  sale.  State  v.  Shafer,  20  Kans. 
2-,T). 

'•>5Comm.  V.  Fraher,  126  Mass.  265; 
Comm.  V.  Lahy.  8  Gray.  459.  An  order 
of  a  justice  for  a  return  to  defendant  of 
certain  liquors  seized  upon  his  premises 
a  number  of  days  before  an  indictment 


was  found  airaiDst  defendaDt 
ing  a  liquor  oaisaoce,  is  not 
cation  that  defendant,  at  the 
indictment  was  foand,  did 
liquors  for  illegal  sale.  Stal 
merman,  78  Iowa,  614.  48  N. 
458.  It  is  no  defense  to  a  pi 
for  being  a  common  seller  < 
that  a  nol  prof.  was  enterec 
previous  indictment  for  the 
fense,  under  an  agreement  b 
ant  to  discontinue  the  sale  o 
although  no  sales  after  the  en 
no(.  pros,  are  shown.  Comm. 
9  Allen,  486. 
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charge  that  said  11th  day  of  July  was  Sunday.  It  was  held  that,  as 
the  indictment  on  the  former  trial  did  not  charge  a  public  offense, 
the  evidence  was  properly  excluded.^  With  reference  to  the  persons 
who  may  take  advantage  of  this  plea,  the  doctrine  is  that  all  crimes 
are  several,  though  committed  by  two  persons  acting  jointly  or  in 
partnership.  Hence  the  conviction  of  two  partners,  for  selling  intox- 
icating liquor,  is  a  conviction  of  eacb.^ 

In  prosecutions  under  the  liquor  laws,  there  are  many  instances 
in  which  the  same  act  may  constitute  either  of  two  distinct  offenses, 
according  as  it  is  regarded  as  a  violation  of  one  statute  or  another. 
In  such  case,  a  former  conviction  or  acquittal  is  no  bar  to  a  subse- 
quent indictment,  founded  on  the  same  act,  but  charging  it  as  a 
violation  of  a  different  statutory  provision.  Thus,  a  prosecution  for 
selling  liquor  on  Sunday  is  no  bar  to  a  subsequent  prosecution  for  the 
sale  of  the  same  liquor  without  a  license;  for  the  state,  in  order  to 
convict,  must  make  proof  of  a  different  state  of  facts.^   On  the  same 


MSbepler  State.  114  Ind.  IH  16  N. 
E.  Rep.  521. 

«  State  V.  BrowD.  49  Vt  487. 

••ArriDflTton  Comm.,  (Va.)  13  a  E. 
Rep.  224.  Id  this  case  the  learned  court 
remarked:  ''Whether  this  raling  was 
correct  or  not  depends  apon  whether 
the  offense  charged  in  the  former  and 
present  prosecution  is  the  same;  for  as 
the  defense  of  former  conviction  or  ac- 
quittal rests  upon  the  principle  that  no 
man  shall  be  twice  put  in  Jeopardy  for 
the  same  offense,  the  plea,  as  Black- 
stone  says,  must  be  upon  a  prosecution 
for  the  same  identical  act  and  crime. 
4  Bl.  Comm.  886.  And  in  determining 
this  question  of  identity,  the  test  is  *  not 
whether  the  defendant  has  already 
been  tried  for  the  same  act.  but  whether 
he  has  been  put  in  jeopardy  for  the 
same  offense.  A  single  act  may  be  an 
offense  against  two  statutes,  and.  if 
each  statute  requires  proof  of  an  addi- 
tional act  which  the  other  does  not.  an 
acquittal  or  conviction  under  either 
statute  does  not  exempt  the  defendant 
from  prosecution  and  punishment  un- 


der the  other.'  Morey  ▼.  Com..  108 
Mass.  488;  State  Stewart.  11  Or.  52. 
388.  4  Pac  Rep.  138;  Sute  Sonner- 
kalb.  3  Nott  &  McC.  380;  State  v.  Tay- 
lor. 3  Bailey.  49;  State  Home  man, 
16  Kans.  452;  State  Coombs.  83  Me. 
539;  Ruble  v.  State,  61  Ark.  170,  10  a 
W.  Rep.  363;  People  t.  Carty.  T7  Cal. 
318,  19  Pac  Rep.  490;  Whart.  Crim.  PI. 
&  Pr.  (9th  £d.)  ^  471 ;  1  Chit  Crim.  Law. 
458.  According  to  some  of  the  authori- 
ties, the  test  is  whether  the  evidence 
required  to  support  a  conviction  in  one 
case  would  be  sufficient  in  the  other; 
or,  as  Bishop  expresses  it.  the  offenses 
are  not  the  same  when  each  indictment 
sets  out  an  offense  differing  in  all  Its 
elements  from  that  in  the  other,  though 
both  relate  to  one  transaction,— a  prop- 
osition, he  adds,  the  exact  limits  of 
which  are  difficult  to  define.  1  Bish. 
Crim.  Law.  (7th  Ed.)  $5  1051.  Applying 
this  test  to  the  present  case,  it  is  clear 
that  the  former  and  present  prosecu- 
tions are  not  for  the  same  offense,  but 
that  each  indictment  sets  out  a  separate 
and  distinct  offense.   The  two  indict- 
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principle,  a  conviotion  for  Belling  liquor  without  a  license  is  i 
an  indictment  for  selling  the  same  liquor  to  a  minor.**  So  thi 
of  maintaining  a  nuisance,  by  keeping  a  tenement  need  for  tl 
sale  of  liquor,  is  a  wholly  distinot  oflfense  from  that  of  th< 
such  liquor,  and  a  oonviction  for  one  is  no  bar  to  a  eonyii 
the  other,  although  evidence  of  the  same  sales  of  liquor  may 
on  to  prove  each.^^  And  the  fact  that  a  person  has  been  c 
of  keeping  a  tippling-shop  is  no  bar  to  an  indictment  for  pz 
to  be  a  common  seller,  although  both  indictments  cover  t 
period  of  time,  and  are  supported  by  the  same  acts  of  iUegt 
So  again,  a  conviotion  for  presuming  to  be  a  common  selk 
uors,  within  a  specified  period,  is  no  bar  to  a  prosecation  for 
act  of  selling  within  the  same  period.^^  And  an  acqaitU 
indictment  for  maintaining  a  nuisance,  by  keeping  a  tenei 
the  illegal  sale  and  keeping  of  liquors,  is  no  bar  to  an  indMli 
keeping  liquors  with  intent  to  sell,  although  the  same  evU 
relied  on  to  prove  both  offenses.'^ 


ments  are  under  differont  statutes:  the 
penalties  prescribed  are  different;  and 
the  evidence  required  to  support  a  con- 
viction in  either  case  is  not  tlie  same. 
The  first  was  under  section  8804  of  the 
Code,  for  selling  intoxicating  liquors 
on  Sunday,  and  in  that  case  all  that  was 
incumbent  on  the  commonwealth  to 
show  was  a  sale  on  that  day.  In  the 
present  case,  the  indictment  is  under 
the  statute  first  above  mentioned,  and 
sets  out  an  offense,  an  essential  element 
of  which  is  a  *  sale  of  liquor  without  a 
license; '  the  object  of  one  statute  being 
the  protection  of  the  morals,  peace,  and 
good  order  of  the  community  by  pre- 
scribing a  penalty  for  selling  liquor  on 
the  Sabbath  day.  the  object  of  the  other 
being  the  enforcement  of  the  revenue 
laws  by  making  it  a  misdemeanor  to 
sell  liquor  without  a  license. " 
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M  Ruble  V.  State,  61  Ark.  1 
W.  Rep.  S68. 

^<»Comm.  Hogmn,  97  U 
Ck>mnL  Sullivan.  150  Mats,  f 
K  Rep.  47;  State  v.  Lincoln,  64 

lo^Sute  Inness.  58  Me.  & 
conviction  of  a  husband  for  n 
ing  a  liquor  nuisaDce  ia  no  In 
convictloD  of  his  wife  for  beioi 
mon  seller,  although  the  aame  te 
is  relied  on  to  prove  both  c 
Ck>mm.  V.  Welch,  97  liasa.  598. 

State  V.  Coombs.  82  Me.  58! 
T.  Maher.  85  Me.  225. 

»«Comm.  V.  McCauley.  105  M 
State  V.  Jangraw.  61  Vt.  89. 17  A 
783;  State  v.  Wheeler.  (Vt.)20  A 
001.  See,  also.  State  v.  Grab 
Iowa.  558,  85  N.  W.  Rep.  828;  £ 
Brown,  75  Iowa,  768, 89  N.  W.  R 
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A. 

ABATEMENT, 

of  liquor  nuisance,  338-349. 

ACADEMiES. 

sale  of  liquor  near,  prohibited,  435. 
indictment  for,  476. 

ACCESSARIES, 

in  eriiiMa  against  liquor  laws.  378,  3S0. 
in  unlawful  mte«C  liquor,  421,  422. 

ACCOMPLICES, 

in  offenses  against  liquor  laws,  378,  380. 

ACQUITTAL, 

when  a  bar  to  subsequent  prosecution,  555. 

ACTION, 

for  wrongful  refusal  to  issue  license,  177. 

for  collection  of  license  fees,  185. 

to  recover  back  excessive  or  illegal  license  fee,  187. 

on  bond  of  licensed  liquor-dealer,  201-203. 

for  price  of  liquor,  defense  of  adulteration,  240. 

for  wrongful  taking  or  conversion  of  liquor,  244,  245. 

for  price  of  liquors  sold,  248-251. 

on  note  given  for  liquors,  256-261. 

for  recovery  of  money  paid  on  liquor  contract,  263-265. 

for  liquors  sold  in  another  state,  266-273. 

to  avoid  lease,  for  illej^al  liquor  selling  by  tenant,  275. 

under  civil  damage  laws,  277  et  seq, 

for  abatement  of  liquor  nuisance,  338-349. 

criminal,  under  liquor  laws,  see  C&uies;  Indictment. 
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Ifqoar  license  does  not  pass  to,  ISl. 

when  re^^uireil  to  take  out  license,  1S9. 

ApULTEBATION  OF  UQUQB, 

ISOQ^tutloDtUlty  of  laws  agHlnitb 
^OftlruGtiloi]  of  statutes  MgalQilt.  itfk 
oatli  itnd  bond  ngntmtt  241. 

1  m  l  I  rt  nie  □  t  for  violatioEi  of  JaWA  B0taAi 

AITFIUAVIT. 

oC  Apiilkaat  fof  liquor  license^  tSi* 

in  support  of  camplAlnt  for  aefirch-warittiil^  8S6. 

to  inatiiute  oriminal  prooeedlsg9«  540. 

^AaAINST  THE  FOSMt  GT  USft  ilATOlK.- 

ooiiGiadiiy^fOTQipla^  lidfMa^  utidar  U%«w  Hmwrn^  iSl* 

AGENT, 

Mlling  liquor,  protected  bjr  pdncipara  license,  13^ 
ibt  tioii-reftideQl  princtpjO^  . 
II     town  ngenU  for  sale  of  liquor,  204,  2^5,  -mi^gt/^^ 

Inking  orders  for  liquor  in  anotber  staLf?,  2t>8,  273. 

LThniniil  resipoGailjilitj  for  sales  by,  568-373. 

bu^'iijg  lifjuor  for  another,  not  guilty  of  **3€Uifig,*'  406* 

minor  buying  l%^mm»^BaEA  for  an  adoll,  430. 

nduft  buying  liquor     agent  for  miilurt  4^ 

evidence  to  charge  prluuipal  for  salU 

of  liquor  mut,  pKdittktlid^  SSu 

Indictnient  for,  A7*y^ 

ALDIXG  AND  ABETTIXG, 

Iq  off^naes  ugainst  liquor  tiiray  SSfK 
In  u^iiiw&trtat^  of  %aort  401. 

net  of  oougraa  pmhtbittiig  tafeoj^Meittcm  tt  Uqjmt  inlo, 

prohibitory  liquor  law  iD,  39^* 
Al,CDI10L» 
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ALE. 

is  an  intoxicating  liquor,  16. 
Judicial  notice  of  properties  of,  16. 
proof  of  intoxicating  cliaracter  of,  521. 

ALLEGATIONS,  (see  also  Indictment;  Pleading,) 
in  indictments  under  the  liquor  laws,  437  et  seq, 
must  be  certain,  437. 
disjunctive,  439. 
conjunctive,  441. 
surplusage,  443. 
negative,  444-449. 
of  time,  459,  460. 
of  place,  461-463. 
of  name  of  purchaser.  464. 
of  kind  of  liquor,  4156-469. 
of  quantity,  470-473. 
of  price,  474. 

charging  particular  offenses,  475  et  $eq, 

AMENDMENT, 

constitutional,  adoption  of  prohibition  by,  80,  88. 

of  application  for  license,  161. 

of  declaration  in  civil  damage  action,  322. 

APOTHECARIES, 
See  Druggists. 

APPEAL, 

from  order  granting  or  refusing  license.  173. 
from  revocation  of  license,  195. 

from  condemnation  of  liquors  seized  on  search-warrant,  865. 

APPLICATION  FOR  LICENSE, 
form  and  requisites  of,  156. 
giving  notice  of,  158. 
recommendation  of,  159-161. 
qualiflrations  of  applicant,  162.  163. 
remonstrances  against.  164.  165. 
procedure  on,  167-169. 
discretion  to  grant  or  refuse.  170-172. 
review  of  proceedings  on,  173-175. 
action  for  maliciously  obstructing,  177. 


654 


INDEX. 


APPROPRIATION  OP  PAYMENTS, 

on  account  partly  for  liqaor  illegally  sold»  252. 

ARBITRATION, 
See  Award. 

ARREST, 

of  person,  under  senrch- warrant  for  liquors.  ^559. 
without  warrant,  363. 

ASSIGNMENT, 

of  liquor  license.  Invalid,  130. 

in  insolvency,  passes  debtor's  liquors,  139. 

of  cause  of  action  under  civil  damage  laws,  281. 

ASSOCIATIONS, 

when  required  to  take  out  license,  142. 
evidence  on  indictment  of,  528. 

ATTORNEY'S  FEES, 

in  actions  for  abatement  of  liquor  nuisance,  348* 

AUTREFOIS  CONVICT, 
availability  of  plea  of,  555. 

AWARD, 

including  price  of  liquor  illegally  sold,  253. 

B. 

BAILEE, 

seizure  of  liquors  in  hands  of,  353. 

BALLOTS. 

in  local  option  election,  form  of,  97. 

BAR. 

by  former  conviction  or  acquittal,  555. 

BAR-KEEPER, 

criminal  liability  of  employer  for  acts  of,  368-371. 
personal  responsibility  of,  372,  373. 
selling  liquor  to  intoxicated  person.  423. 
evidence  to  charge  master  for  sale  by,  510. 

BAR-ROOM. 

meaning  of  the  term,  22. 

regulation  of.  by  municipal  ordinance,  234-236. 

employment  of  women  in,  prohibited,  237. 
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BARTER. 

of  liquors,  not  unlawful  when  statute  prohibits  sale,  406. 
BEER. 

whether  an  intoxicating  liquor,  17. 
different  kinds  of,  17. 
Judicial  notice  of  properties  of,  17. 
prohibition  of  manufacture  of,  81-87. 
license  to  brewers  of,  141. 

allegation  of  intoxicating  properties  of,  in  indictment,  469. 
proof  of,  521. 

•* BELL-PUNCH"  LAW, 
constitutionality  of,  55. 
criminal  provisions  of,  897. 

BILLS  AND  NOTES, 
See  Notes. 

BITTERS, 

wlien  classed  as  intoxicants.  9. 

BONA  FIDE  HOLDER. 

of  note  given  for  price  of  liquor,  rights  of,  259-261. 

BOND. 

execution  of,  not  equivalent  to  obtaining  license,  121. 
of  licensed  liquor-dealer,  197-208. 

essential  to  validity  of  license,  197. 

form  and  contents.  198. 

approval  and  acceptance,  199. 

breach  of  conditions,  200. 

actions  on,  201. 

damages  recoverable  in  suit  on,  202. 
liability  of  sureties,  203. 
of  licensed  druggist,  207. 

of  dealer  licensed  under  municipal  ordinance.  229. 
conditioned  against  adulteration  of  liquor,  241. 
conditioned  to  pay  Judgments  under  civil  damage  laws,  296. 
liability  of  sureties,  297. 

BRANDY. 

judicially  known  as  an  intoxicating  liquor*  18. 

BRANDY  CHERRIES, 

when  considered  intoxicants,  10. 
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BRANDY  PEACHES, 

when  considered  intoxicants,  10. 

BUEWERS, 

license  to,  141. 

BURDEN  OF  PROOF, 

on  applicant  for  license,  to  show  qualification,  162. 

to  show  illegality  of  sale  of  liquor,  in  action  for  price,  250. 

to  show  illegality  of  n6te  given  for  liquors,  257. 

to  show  honafldes  of  holder  of  note  given  for  liquors,  260. 

burden  of  pi-oving  license,  507. 

to  show  legality  of  sale  charged  as  criminal,  511. 

BUYER, 

of  liquor  illegally  sold,  commits  no  crime,  381. 

not  an  accessary  or  accomplice,  381. 
agent  acting  for,  not  guilty  of  selling  liquor,  408. 
minor  acting  as  agent  or  messenger  for,  420. 
name  of,  allegation  of,  in  indictment,  464. 
evidence  to  identify,  517. 

where  person  is  unknown,  518. 

C. 

CAMP-MEETINGS. 

sale  of  liquor  near,  prohibited,  435. 
Indictment  for,  476. 

CANCELLATION  OF  LICENSES, 
jurisdiction  and  procedure,  189-196. 
by  municipal  authorities,  233. 

CARRIERS, 

transporting  liquor  into  prohibition  state,  71. 
action  against,  for  loss  of  liquor  in  transit,  89. 
seizure  of  liquor  in  hands  of,  under  seach- warrant,  353. 
illegally  transporting  liquor,  indictable,  394. 
evidence  of  transportation,  530. 

CASH, 

license  fees  must  be  paid  in,  184. 

CAUSE  OF  ACTION,  (See  also  Action,) 
for  wrongful  refusal  to  issue  license,  177. 
for  collection  of  license  fees,  185. 
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CAUSE  OF  ACTION— Continued. 

for  recovery  back  of  excess!  ve  or  illegal  license  fee*  187. 
on  bond  of  licensed  vendor,  200-203. 
under  civil  damage  laws,  304-314. 

CERTAINTY, 

requirement  of,  in  indictments  in  liquor  cases,  437. 
following  the  words  of  the  statute,  438. 
disjunctive  allegations,  439. 
allegations  of  time,  place,  quantity,  etc,  459-474. 

CERTIORARI. 

to  review  proceedings  on  application  for  license,  174. 
reviewing  proceedings  for  revocation  of  license,  195. 

CHANCERY, 

proceedings  in,  for  abatement  of  liquor  nuisance,  not  unconstitutional,  54. 
enjoining  liquor  prosecution  under  invalid  law,  7d. 
will  not  enjoin  grant  of  license,  175. 
enjoining  and  abating  liquor  nuisance,  338-349. 

CHARTERS, 

rights  held  under,  are  subject  to  police  power,  28,  84. 

CHATTEL  MORTGAGE, 

on  intoxicating  liquors,  validity  of,  246. 

CHILDREN,  (See  also  Minors,) 

capacity  of,  for  crimes  against  liquor  laws.  379. 

CHRISTMAS  DAY. 

keeping  saloon  open  on,  unlawful,  393. 
sales  of  liquor  on,  unlawful,  431. 

CHURCHES. 

laws  prohibiting  sale  of  liquor  near.  40. 
sale  of  liquor  near,  as  an  offense.  435. 
indictment  for  sale  of  liquor  near.  463,  476. 

CIDER, 

whether  an  intoxicating  liquor,  18. 

sale  of.  may  be  prohibited  by  municipal  ordinance,  234. 

proof  of  intoxicating  character  of,  521. 

CIRCUMSTANTIAL  EVIDENCE, 

admissibility  of,  in  liquor  prosecutions,  494. 
finding  liquor  on  premises.  495. 
INTOX.LIQ. — 42 


CmCSOMSTANTIAL  BVlBBWm— Continued, 
^oiia  ta  conceal  llquciTr  4% 
clmtilbtii  mm  «^ul  Uii^fspiiiaoii  497^ 

CITIES, 

mmy  t^ulre  liquor  Itmm  ta  Addition  to  atate  or  coqcitj  H 
legiliCMi  ^  %aor  trafli  If;  wen  MwxumAS*  ikmrnxtm 

privilege  of  obtain inf?  liquor  Ilcenfie  maj  be  cQottfMil  tOw  4& 
of  otlier  &ta£es«  right  to  BeU  liquor  in  orisinal  psckagM.  Ii7 
of  otti€f  st»td0,  iltegia  dbertmttittthni  ftgatusl,  79, 

riglits  Lif,  nut  ^tbridged  by  pmhibitary  Ivwai  ^8* 
indorsing  applicaUois  for  iiceiuie» 
iEiatltntLng  mMm  tot  93tm%msm%  of  U^iim  ntilMnee* 

mVSh  BAMAQM  LAWS, 
termi  of  the  Btatiite§,  277. 
constittitionHlity*  5ti. 
construction  o£  statu  tea,  279. 
BO  flXUH^errltoTtnl  effoctf  2i(}. 
m     tmture  and  form  of  action  under* 
Uinitation  of  aetioufl  uMer^ 

wife  or  widoWr26& 
huabHUd,  284 

dependent  mother.  286, 
son  or  daiighteri  2S7. 

stranger  in]  n  red  by  intoxicatad  pttaotli  9811 
town  or  poor  Uiatmt,  290* 
liitajcNSAtait  penoB  hs  pluttitiO;  2frL 
««tl«r  Cimtior  recovpr.  292. 
j^tnifeir  of  plain  tuts, 
mmt  ptmms  liable  0^^mMtM. 

Jmine«li:ite  !ind  remote  vendor.  294. 
person  noti^  iifjuor-seJler,  2^b^ 
pmmimUimAm  liabiUtj.  m 
su  ret  lea  on  dealer^  s  bond,  297. 
mai^ter  liable  lor  acta  of  servant,  29&. 
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CIVIL  DAMAGE  LAWS— Continued. 

plaintiff  can  have  but  one  satisfaction,  300. 

liability  of  lessor  of  premises.  301,  302. 

establishment  of  Hen  on  premises,  303. 
the  cause  of  action,  304-314. 

elements  of  right  of  action,  304. 

illegality  of  sale,  305. 

injuries  to  person,  306. 

injuries  to  property,  307. 

injuries  to  means  of  support,  308. 

disgrace  and  mental  siifTering,  309. 

death  as  ground  of  action,  310. 

intoxication  as  cause  of  death,  311, 

proximate  and  remote  causes  of  injury,  312. 

caring  for  intoxicated  person,  313. 

sale  after  notice  not  to  sell,  314. 
defenses  to  civil  damage  actions,  315-318. 

defenses  in  general,  315. 

license  is  no  protection,  316. 

contributory  negligence,  317. 

concurrence  of  drinker,  318. 
pleadings  in  the  action,  319-322. 

allegations  of  complaint,  319. 

negativing  contributory  negligence,  320. 

correspondence  of  pleadings  and  proofs,  321. 

amendment  of  declaration.  322. 
damage  s  recoverable,  323-326. 

proper  elements  of  damages,  323. 

measure  of  damages,  324. 

exemplary  damages,  325. 

mitigation  of  damages,  326. 
evidence  in  civil  damage  actions,  327-337. 

admissibility  of  evidence  in  general,  327. 

competency  of  husband  as  witness,  328. 

evidt-nce  of  antecedent  facts,  329. 

evidence  confined  to  injury  alleged,  330. 

proof  of  character  of  plaintiff,  331. 

proof  of  sale  by  defendant,  332. 

proof  of  intoxication  as  cause  of  injury,  333. 

evidence  of  decedent's  expectation  of  life,  -IM. 

evidence  to  charge  lessor  of  premises,  335. 


660 


INDEX. 


CIVIL  DAMAGE  LAWS— Continued. 

evidence  on  question  of  exemplary  damages,  336. 
weight  and  sufficiency  of  evidence.  337. 

CLERK, 

power  to  grant  licenses  cannot  be  delegated  to,  155. 
of  druggist,  sale  of  liquor  by,  213. 
of  liquor-dealer,  criminal  liability  for  illegal  sales  bj»  < 
evidence  to  charge  master  for  sale  by,  510. 

CLUBS, 

when  required  to  take  out  license,  142. 
evidence  on  prosecution  of,  528. 

COLLATERAL  IMPEACHMENT, 

of  liquor  license  apparently  regular,  137. 

not  proper  means  of  testing  validity  of  licensp,  178. 

of  judgment  for  price  of  liquor  illegally  sold,  262. 

COLLECTION  OF  LICENSE  FEES, 
rules  and  methods  for,  183-185. 

COLLEGES, 

sale  of  liquor  near,  prohibited,  435. 
indictment  for,  476. 

COMMERCE. 

state  liquor  laws  as  regulations  of,  66-79. 

police  power  of  state  not  to  interfere  with,  66. 

rights  of  foreign  importer  of  liquor,  67. 

exemption  of  imported  liquor  from  state  laws,  68. 

the  rule  in  the  License  Cases,  69. 

interstate  commerce  and  the  police  power.  70. 

importation  from  another  state,  71. 

the  "original  package"  decision,  72. 

right  of  interstate  importer  to  sell,  73-75. 

the  Wilson  law  and  its  effect,  76-78. 

discrimination  against  other  states,  79. 

_  C  l.il.I.  %   Lit* 
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COMPENSATION— Continued. 

on  revocation  of  unexpired  license,  188. 

for  liquors  sold,  need  not  be  alleged  in  indictment,  474. 

COMPETENCY, 

of  witnesses  in  liquor  prosecutions,  492. 

of  drunkard  to  testify  to  his  own  habits,  533. 

of  jurors,  on  trial  under  liquor  laws,  54(5. 

COMPLAINT, 

in  action  under  civil  damage  law,  319,  32v). 

amendment  of,  322. 
in  action  for  abatemelft  of  liquor  nuisance,  345. 
for  search-warrant  for  liquors  illegally  kept,  354. 

verification  of,  355. 

description  in,  of  premises  to  be  searched,  357. 
description  of  liquors  to  be  seized,  358. 
for  violation  of  municipal  ordinance,  452. 

CONDITIONS, 

on  privilege  granted  by  liquor  license,  146. 
imposed  by  existing  laws,  148. 
Imposed  by  subsequent  laws,  149. 
restriction  as  to  place  of  sale.  150. 
sales  to  particular  persons  prohibited,  151. 
displaying  license,  152. 
screen  law,  153. 

CONFISCATION, 

of  liquors  illegally  kept,  53. 

under  search-warrant,  see  Search  and  Seizure. 

CONFLICT  OF  LAWS, 

sale  of  liquor  in  one  state  to  be  delivered  in  another,  266-273* 
civil  damage  laws  not  extra-territorial,  280. 

CONGKESS, 

powers  of,  over  liquor  traffic,  35. 

exclusive  power  to  regulate  commerce,  66-78. 

enactment  of  Wilson  law,  76. 

revenue  acts  of,  not  infringed  by  state  prohibitory  law,  87* 

CONJUNCTIVE  ALLEGATIONS, 

in  indictments  under  the  liquor  laws,  441. 

CONSENT, 

of  parent  or  guardian,  when  excuses  sale  of  liquor  to  minor,  419. 


00H8TIXUT10XAL  LAW, 

cxci»H  laws  are  enaetgd  by  virtue  of  pciilop  pOWWfm  Sl^tH 

const i  tut ionaUty  of  Uqitar  lawi,  3^-65* 

pofpertif  ifeMtcM  to  oaglr^  llf  wkr  ImOle.  84. 
powers  of  congress  in  tlits  rcgar  l.  35. 
pQwet  ot  states  limited  by  ftiderai  oaasUtutiQO,  Sit 
power  to  prahibfl  raiiniiflitiliiiv       tul^g  S7. 
prope  rty  in  tiqtiarB,  38. 
regulaUao  of  sale  of  liquor,  39* 
ptkbtbrnng  aab  In  pAtttealar  pAMcm^  40l 
pirobWUng&ale  on  parlicuWda^  41. 
I^tillriiliiig  sale  to  particutar  daoaeB  fxf  ] 
power  lo  d^oe  lntosJoitlJ^  U^oim,  4& 
d discrimination  a^bal prmllMlfftllf  ^lUin 
local  option  kw9« 

iORrcii  Hnil  seizure  laws,  52 
«0n  Vacation  of  liquor  illeguilj  kept»  &3i* 
jrtslemnt  of  llqiti^  nuiwiBWr  Mi  Ittdu 
1«Xlti0n  of  liquor  truffiet  ] 
ftrUdnQUige  laws,  56* 
]priMfitliitg  tmmff  tat  Vqmt  sold*  S7. 

criminal  provisions^  58, 
jipwer  to  exact  penaltiefl  and  forfeltaraea 
law«  relftiiat  to  mhm  of  «yfd»iiQeb 
laws  reMing  to  criminal  pliiilfBg^ 
right  of  Uial  b7  jury,  62* 

conrormity  of  tilU*  of  act  to  subject- matter*  ttC 
pravisiona  aa  to  enjietment  of  laws,  65. 

right  of  foreign  importer  to  sell,  67  -70. 
importations  from  another  alate^  7I« 
"wfgtiiai  pvckMgea,*  fV-fS. 

civnsLitution,ility  ami  effi^et  of  WllaM  Itfti  flt^ll^ 
valiJity  of  prohibitory  laws, 
iralidfty  of  local  option  lawe»  4ft»  99* 
taxation  of  fi<juor  tr^mc,  107-IQ9b 
tftUdlt^  of  licenae  la^B,  11$, 
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CONSTITUTIONAL  LAW— Continued. 

delegation  of  regulative  power  to  municipalities,  217-220. 
ordinances  in  conflict  with  constitution,  222. 
power  granted  to  municipality  cannot  be  delegated,  228. 
laws  against  adulteration  of  liquor,  239. 

CONSTRUCTION. 

of  civil  damage  statutes,  279. 

CONTEMPT, 

violation  of  injunction  against  liquor  nuisance,  349. 

CONTINUANDO, 

laying  time  with  a,  in  indictments,  460. 

in  charging  liquor  nuisance,  4b6. 
evidence  of  time  when  laid  with  a,  514. 

CONTRACTS, 

for  liquor,  state  may  lawfully  invalidate,  57. 
effect  of  prohibitory  laws  on  obligation  of,  b4. 
liquor  licenses  are  not,  127. 
how  affected  by  liquor  legislation,  248-276. 

ho  recovery  on  illegal  liquor  contract,  248-250. 

entire  and  divisible  accounts,  251. 

appropriation  of  payments  on  account  partly  illegal,  252. 

recovery  on,  by  award,  253. 

gi\  Ing  credit  for  liquor  sold,  255. 

notes  founded  on  liquor  consideration,  256-261. 

money  paid  on  illegal  con  trait,  recovery  of,  263-265. 

executory  contract  may  be  repudiated,  264. 

validity  of  sales  made  in  another  state,  2G6-272. 

contracts  against  policy  of  liquor  laws,  274. 

avoidance  of  leases,  275. 

who  may  take  advantage  of  illegality,  276. 

CONTRIBUTORY  NEGUGENCE, 

as  defense  to  action  under  civil  damage  laws,  317. 
concurrence  of  intoxicated  person,  318. 

CORDIALS, 

when  considered  intoxicating  liquors,  8. 

CORPORATIONS, 

subject  to  police  power  of  state,  28,  84. 

COUNTS, 

joinder  of,  in  indictments  in  liquor  cases,  442. 
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COOT  TS— Conli  aue<l . 

Tsmj  require  Ifqnor  license  In  addttton  to  ci^  IleeiiAe,  124, 
r^Kula£ton  of  liquor  triLffla  bj,  see  MuHioxrAl.  <^APa«ATiiiiK^ 

far  Uqaom  told,  laws  f orbiting.  2^, 

Bale  of  Uguof  on  oiQdili  wim  fta  oOotiaQt  46^ 

Incrcasetl  penalty  for  seeorn]  ofTetise.  T\S. 

wtlmme  of  peoalty  bj  repeal  of  loctii  optioB  law*  1 

HOI  eatldoiied  t»f  inlndqttetil  gnal    tliimM^  l& 

corrupt  grant  or  ref  usjU  of  UoenBe,  ITtt, 

aelUag  adtilterftted  liquor^  2ii8-^l. 

tarm^  of  Ilqiiovs*  Mft. 

aolicltitig  ordera  for  lifiuora,  contrary  to  sttitote*  37t^ 
erimim]  mponsiyBty  under  liquor  ^-WL 

busbniid  and  ^mi^l^ljt^^ 
parlnefs.  $77. 
PalliiliiHtf ,  WHL-^ 

tefants,  379. 
fttderi  and  iit>tttters,  M). 

iitif«iiM«^  tool  guiitr, 

owner  or  lessor  of  premises.  1^82. 
crimes  nii^  ofEensei  ugaioat  Uquor  Uwf»  |99«40S^ 

ticinjt  a  common  sellt^r,  ^^35. 
fniming  the  bu^inm  of  lelliDg  liquor^  B8l6> 

maintaining  liquor  nuisaiK-e.  383, 
k^piiig  plACe  for  aale  of  Uquo»i  380. 

furnisblng  ll^Htp  tH  theatres,  :i9I. 
■elUog  liqaor  ta  toe  drunk  on  prt-uiises,  392. 
i^ng Often  on  prohibited  dijrs,  8®3. 

Uiejj^^il  1 1 iinspiniat ion  of  Iir]iiora,  394* 
InUoiiuciiig  liquor  Into  Indian  eounlrjt  89i6« 
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CRIMES-Continued. 

"bell-punch"  law,  397. 
employing  women  in  saloons.  398. 
manufacture  of  liquor,  399. 
being  drunk  in  a  public  place,  400. 
distinct  offenses  in  one  act,  401. 
illegal  sales  of  liquor  as  criminal  offenses,  402-435. 
the  offense  statutory,  402. 
what  constitutes  a  sale,  403-408. 
sales  without  license,  409-413. 
sales  in  prohibited  quantities,  414. 
sales  to  minors,  415-422. 
sales  to  intoxicated  persons,  423. 
sales  to  habitual  drunkai*ds,  424-426. 
sales  to  Indians,  427. 
sales  on  Sunday,  428,  429. 
sales  on  election -days,  430. 
sales  on  public  holidays,  431. 
sales  after  lawful  hours,  432. 
sales  in  prohibited  places,  433. 
sales  out  of  territory  covered  by  license,  434. 
sales  near  churches,  schools,  fairs,  etc.,  435. 
under  liquor  laws,  indictment  for,  see  Indictment. 

CRIMINAL  PLEADING, 
See  Indictment. 

D. 

DAMAGES, 

in  actions  under  civil  damage  laws,  323-326. 
proper  elements  of,  323. 
measure  of,  324. 
exemplary  damages,  325. 
reduction  or  mitigation  of,  326. 
evidence  on  question  of,  336. 

DEALER, 

in  liquors,  who  is  a,  23. 
in  liquors,  taxation  of,  107-113. 
licensing  of,  114  et  seq, 
bond  of,  197-203. 

punishable  for  selling  adulterated  liquor.  238-241. 
liability  of,  under  civil  damage  laws,  277  tt  neq. 
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3JBALS;R— Contitinpd, 

crtminal  liability  for  arts  of  a#tltllt  ir  j 
eTidfi&ce  of  tiekng  a*  $^ 

m  gtm  nd  6f  «sll<iii  fmO^  Qt  irti  I 
intoxicatiou  BB  mam  ^11. 

1>ECI-AHAT10K, 

fn  action  undar  civil  damage  law,  819, 390* 
lUiH-ndnieiit  oft  322. 

in  action  for  abateniiiab  pi  lii^iiar  nnlfliiiieQt  ^ifc 
DBFENSESp  . 

def^maeii  in  g^netnl,  81S» 
Hoifiafi  is  no  pmtediiim  816b 
ooQtilbutiit;  Etegflgenoir  917* 
concuTreti^oftfiluKkata]  perflon^  318. 
igiKjranoe  or  mklate  of  AwA  aa  defenao  to  Indlctm^iil  for  i 

oegfttive  alle^tioua     to.  in  irii1ichTir>nt, 
burden  of  pfdfl 

**bar*toofD,**  22. 
■•l^nuidj  cherries,"  10- 
«iTtl  dataage  Jawa,  56. 
^AtotiUedllquoia/- 4* 
"drunkard/"  425* 
"Jwbitual  drunkanl."  425, 
"Intemperate  habita,"  4^ 
^fntoxlcating  liquora,'^  fl* 
''intoxication,"  423. 
"license.^'  U7* 
**ltquor**  7. 
local  option  lawa,  45. 
^imlt  iiijuofa,**  6, 
'^orighml  packages,"  7S« 
police  power/'  24. 

"prolilbition»rWr 
•*  retail,"  28. 
•^aaloQii,'*  21. 


DEFINITIONS— Contin  iied. 
"tavern."  19. 
"tippling-house,"  20. 
"vinous  liquors."  5. 
"wholesale,"  23.  ' 

DELKGATION. 

of  power  to  grant  licenses,  unlawful,  155.  228. 

of  regulative  police  power  to  municipality,  217-220. 

DESClilPTION. 

in  search-warrant,  of  place  and  property,  857,  35b. 
of  liquors  sold,  in  indictment,  466. 

DEVICES, 

to  evade  laws  against  liqnor-selliug.  405. 
allegation  of,  in  indictment,  456. 

DISCKETION. 

in  granting  or  refusing  licenses,  170.  171. 

not  controlled  by  mafidamm.  172. 
in  approving  licensee's  bond,  199. 

DISCRIMINATION, 

against  products  of  other  states,  illegal.  44.  79. 
among  persons  subject  to  liquor  tax,  109. 
in  rates  for  licenses,  232. 

DISJUNCTIVE  ALLEGATIONS, 
in  indictments  in  liquor  cases,  439. 

DISORDERLY  HOUSE, 

keeping  liquor-shop  as  a.  390. 
evidence  of  keeping,  526. 

DISTILLED  LIQUOR, 
meaning  of  the  term,  4. 
manufacture  of,  when  a  criminal  offense,  399. 

DRAM-SHOP. 

meaning  of  the  term,  22. 
keeper  of.  must  be  licensed,  139. 
regulation  of,  by  municipal  ordinance,  234,  235. 
hours  of  closing.  236. 
employment  of  women,  237,  398. 
keeping  unlawful,  as  a  criminal  offense.  889. 
keeping  open  on  prohibited  days,  393,  428-431. 


DEAM-SHOP— ContinuetL 

iilQ  id  liquor  ^tlm  lAwfDl  tmm  483i 
eTlc!ence  of  k^iglpi  iMb 

liat  n  profier  dfisigiiKtioii  ot  quftattty.  In  Indletiiaeiils^  €}L 
pninr  of  Mili BHikto^  ^,  MSh 

DRINKING  ON  PREMISES, 

sale  ot  liqyor  for,  s  mMemwior*  SM. 
Ifidtetsneail  faff  47& 

regulation  of  s«ii6  of  liquor  by,  206-21^ 
aato  iq^  utiUMMd  fItttgiliCitf 

ilriifT^i^ts"'  Hct?nH€^3  and  bond^*  2f  i7. 
di  uKgi^ta^  ptiriuiU  jn  prohibition  similes.  2>8L 

^M^on  of  intf?ntton  and  gOOd  filtllu  iUflL 

nlfina  pmcriptloa,  211. 

iaies  by  cleiks,  2  IS, 
tevocalioD  of  druggist'i  UceiWt  214. 
Hd«  tqr  finiAtti  wlio  mtaHtdRqni*^  Mid  f^iiiAiai,  iiL 

pun  [^liable  for  selling  ^laultttitid  liquon  241, 
llHble  for  niHlnt&ming  liqunr  &alM&ce« 

containing  al^io^  wbe^  cJabwA  is  ittloxirAiil«»  fl^ 

DRUMMER, 

Tftttiiliy  of  laws  prohibiting  j?ale  of  I5i]iior  to,  42, 

;igttlt  I«meil7  for  iii|unee  by,  ace  Civ  il  Dah^ub  L^wmm 

laws  glvin^^  civH  urtioii  fnr  ^ale  to*  see  CivX]^  a^Air^j^  Rfc"*^ 

criminal  Uability  for  selling  liquor  to,  424. 
iitel  CDiistltuli^  liiiMtt^  drutikemiess, 
seller's  knowledge  of  piirchaser'ft  lali^  4jM^- 

ludictai&nt  iar  selling  liquor  to,  47& 
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DRUNKARDS— Continued. 

evidence  of  sale  of  liquor  to,  533. 

DRUNKENNESS, 

in  public  places,  as  a  criminal  ofiFense,  400. 
what  constitutes,  423. 

DUE  PROCESS  OF  LAW. 

prohibitory  liquor  laws  not  violative  of,  87. 
nor  local  option  laws,  45. 

nor  law  authorizing  equity  to  abate  nuisances,  54. 
effect  of  prohibitory  laws  on  existing  rights  and  property,  83. 

providing  compensation  for  owners,  83. 
taxation  of  liquor  traftic,  107-111. 

retroactive  effect  of  statutes  on  existing  licenies,  127,  123. 
revocation  of  licenses,  189. 

DUPLICITY, 

in  indictments  under  the  liquor  laws,  440. 
use  of  conjunctive  allegations,  441. 
Joinder  of  counts,  442. 

B. 

ELECTION  BETWEEN  OFFENSES, 
in  prosecutions  under  liquor  laws,  544. 

ELECTION-DAYS, 

keeping  saloon  open  on,  prohibited.  393. 
sale  of  liquor  on,  as  an  offense,  430. 

what  elections  included,  430. 

indictment  for,  480. 

ELECTIONS, 

under  local  option  law,  93-98. 
petition  for.  93. 
notice  of.  94. 
orner  for,  95. 
time  of  holding,  93. 
conduct  of,  97. 
publication  of  result,  98. 
proof  of  result  of,  102. 
contesting  validity  of,  103. 
to  repeal  local  option,  106. 


distinguished  from  polled  power,  ffiL 
effect  of  proliibitloQ  on  exlatiog  ^pArl^  to  not  m 

EMPLOYE,  (Sm  also  Master  and  Seft-TiOfT,) 
dvU  action  Uy  master  for  e»!e  of  liquor  kv  ^BB. 
fiftalnil  Uftbility  far  ufihiwful  Uits  af«  868^.878* 
employmont  of  women  Ui  snUtom, 
evldtooe  to  charge  masier  for  snld  t^jr,  $10* 

EQUITY  COl  HTS. 

mnj  conatUutiaimlJy  be  given  power  to  almtfl  ll^tior  H 
will  mil  ttQjaIn  gmiit  of  lleefiiCt 
fo^loiiiltg  ini  iibilf  ng  liquor  aniiAfioiia 

EVASION  OF  STATTTK, 

devices  to  caiiceai  uutiiwtul  sakiF40^ 
mlltgiAttoii  of,  In  initmmU  45fti 

jutlieiHl  not  ice  th^it  certain  liquors  are  Int 
rules  of,  suhjt^ct  to  statutory  change,  60, 

contesting  validity  of  license,  ]37* 
yf  (aoml  char^iCter  of  appUcant  for  lioenaet  16^ 
m  kMriof  of  s|»plle«|jo«i     lieiMatr,  I08L 

un  prticmlinj^j^  to  revoke  license,  194, 
of  Ulegaiity  of  sale  of  liquor,  in  actton  for  price.  25<Jt, 

of  f'unn  fides  of  liolder  of  note  given  f or  ll^lMirft  863U 
in  uL'Uons  under  civil  daumge  lavio.  337«487p 

ci)inj'etency  of  liusbnnd  as  wltnesa, 
evideoca  of  antecedent  facta* 
evidence  ^efiAflfini  liijair 
pnwt  of  cfiar^cler  of  plaintiff,  831* 
jifoof  of  sale  by  defendant,  332^ 
Iktudtof  tiildicfaittim  «i  miM  frfTiijiif)',  1 
evidence  of  decedent'!  expectation  of  tife, 
evidence  to  chMFfS  leuor  of  premises,  335. 
evia«m  M  atliitN 
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:VIDEXCE— Continued. 

weight  and  sufficiency  of  evidence,  337. 
in  actions  for  abatement  of  liquor  nuisances.  346. 
on  hearings  under  search  and  seizure  process.  :366« 
in  prosecutions  under  the  liquor  laws,  492-5o4. 
competency  of  witnesses,  492. 
evidence  of  spies  and  informers,  493. 
circumstantial  evidence,  494. 

finding  liquor  on  premises,  495. 
efforts  to  conceal  liquor,  496. 
drunken  men  about  the  pre.uises,  497. 
weight  and  sufficiency  of,  498. 
knowledge  and  intent,  499. 

connecting  defendant  with  unlawful  acts  shown,  500. 

record  of  prior  conviction,  501. 

evidence  in  case  of  joint  parties,  502. 

proving  sale  of  liquor,  503. 

proof  of  gift  under  allegation  of  sale,  504. 

evidence  of  other  sales.  505. 

evidence  of  selling  without  license,  506. 

burden  of  proving  license,  507. 

evidence  on  question  of  license,  508. 

United  States  license  as  evidence,  509. 

evidence  of  sale  by  servant  or  agent,  510. 

burden  of  proving  legality  of  sale,  511. 

evidence  as  to  time  of  offense,  512-514. 

sale  on  Sunday.  515. 

evidence  as  to  place  of  offense.  516. 

identification  of  purchaser.  517. 

evidence  under  allegation  of  sale  to  unknown  porson,  518. 

evidence  of  quantity  of  liquor  sold,  519. 

evidence  as  to  kind  of  liquor  sold,  520. 

proof  of  intoxicating  propeilies  of  liquor,  521.  522. 

proof  of  being  a  common  seller,  523. 

of  pursuing  business  of  liquor-selling,  524. 

of  keeping  liquors  for  unlawful  sale,  525. 

of  keeping  place  for  unlawful  sale,  526. 

of  maintaining  nuisance,  527. 

evidence  on  prosecution  of  club,  528. 

proof  of  sale  of  liquor  to  be  drunk  on  premises,  529. 

of  illegal  transportation  of  liquor,  530. 
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EVIDENCE— Continued. 

of  sale  to  minor,  531. 

of  sale  to  intoxicated  person,  582. 

of  sale  to  habitual  drunkard,  533. 

evidence  of  violation  of  local  option  law,  5i54. 

EX  POST  FACTO  LAW. 

prohibitory  liquor  law  is  not,  87,  85. 
imposing  additional  burdens  on  Iiolder  of  license,  50. 
increasing  penalty  for  second  offense,  58. 
prohibiting  sale  of  existing  liquor,  85. 

EXCEPTIONS. 

in  statute,  when  must  be  met  by  negative  allegations  in  inJictiB^ 
444-447. 

must  be  proved  by  defendant,  511. 

EXCESSIVE  FEE, 

action  to  recover  back,  187. 

EXCHANGE. 

of  liquors,  not  unlawful  when  statute  prohibits  sale,  406. 

EXCISE  LAWS.  (See  also  Intoxicatinq  Liquors.) 
enacted  by  virtue  of  police  power,  24.  83. 

constitutionality  of,  33-65. 

as  interferences  with  foreign  and  interstate  commerce,  6G-79. 

proliibitory  laws,  80-90. 

local  option  laws,  91-106. 

taxation  of  liquor  trallic,  107-113. 

license  laws,  114  et  seq. 

sales  by  druggists  and  physicians,  206-216. 

regulation  hy  municipal  ordinance,  217-237. 

laws  against  adulteration  of  liquor,  238  241. 

effect  of,  on  contracts  and  rights  of  action,  242-276. 

civil  damage  laws,  see  that  title. 

liquor  nuisances,  see  Nuisance. 

searcli-warrauts  for  liquors,  see  Search  and  Seizurk. 
criminal  responsibility  under,  368-382. 
crimes  and  ofTenscs  against,  3^3-401. 
indictu)ent  for  violation  of,  see  Indictment. 
procedure  in  ])rosecutions  under,  see  Pkactice. 

EXECUTION, 

sale  of  liquor  under,  need  not  be  licensed,  139. 
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XECUTOR. 

liquor  license  does  not  pnss  to,  181. 
when  required  to  take  out  license,  139. 

XEMPLARY  DAMAGES. 

in  actions  under  civil  damage  law,  825. 
evidence  on  question  of,  336. 

XPORTATION, 

manufacture  of  liquor  for,  lawfully  prohibited  by  state,  86. 

F. 

AIRS, 

sale  of  liquor  near,  prohibited,  435. 
indictment  for,  476. 

ATHER. 

action  for  damages  for  selling  liquor  to  child,  285. 

EDERAL  STATUTES, 

on  interstate  traffic  in  liquors,  76-78. 

revenue  laws  not  infringed  by  state  prohibitory  law,  87. 

prohibiting  introduction  of  liquor  into  Indian  countty,  85, 395« 

prohibitory  liquor  law  for  Alaska,  35,  396. 

forbidding  sale  of  liquor  to  Indians,  427. 

EES  FOR  LICENSES, 

tender  of,  not  equivalent  to  taking  out  license,  121. 

distinguished  from  taxation,  179. 

fixing  amount  of,  180. 

reasonableness  of  amount,  181. 

increasing  amount  for  unexpired  term,  182. 

must  be  paid  in  advance,  183. 

payable  in  money  only,  184. 

collection  of,  185. 

disposition  of  license  moneys,  186. 

excessive  or  illegal,  action  to  recover  back,  187. 

refunding,  on  cancellation  of  license,  188. 

under  municipal  ordinances,  230-232. 

ELOXIES, 

violations  of  liquor  law  are  not,  883. 
selling  liquor  to  Indians  not  a  felony,  427. 

EMALES, 

signing  petition  for  local  option,  93. 
IKTOX.UQ, — 43 
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fitien  to  bt>  coimted  in  iiMtiiliilli|| If  iMjtoMgp  i 

iicular  licenae,  16L 
eiii|»lo^m€tit  of.  In  litmxr  Mfoans,  pwhlUtoilt  Sft7, 

FISE, 

See  Ftoax^issi  BssTrsaKatt 

FIRE  INSURANCE, 

on  slock  of  liijiiora,  247* 

FOBEIGN  COMMERCE^ 

slite liquor  Uwn  lalsrfeiiiig  wUh^  InTiaid,  tf7. 
right  of  imports  toiitt  ts  o^mul  ps|isluigp%  68. 

FOliFElXUEE, 

of  Hqaon  lUegRllj  kept,  conaUiittiottall^  of.  53. 
for  breach  of  liquor  Uws.  fiovtr  oriftA|«  la  j 
of  ll^Qor  lleinaes*  lB&49a 

of  ll^UOIt  tutaft  on  MC^'WlirfllilU  MO  SKAJIQU  AHU 

FORM, 

of  liquor  license,  144. 

tfiMMmtitee  mtAimt  grtntltig  i 

of  lieeiiaee's  homl.  VJH. 
of  &otfoo  QOt  to      a^uor  to  arvoikartJ, 

tOHMEK  coNvrcTiois:, 

bow  alleged  In  Indictijient^  431. 
reco^  of«  aa  ettdenec^  fift4 
irlM  «  tar  to  8  tati«o|9Ciit  livn^  SSS. 

FOHMS  OF  ACTION, 

ca^e  under  civil  dmni\ge  laws,  2^1. 

FOUllTEENXK  AME2^DME:^T, 

legiilily  of  s^llee  of  Iiqnor  OQ^ISi. 

lf'URNI??IIINa  LlQUOli, 

to  minors,  us  an  offensOp  421. 
la  ImUtos, 
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FURNISHING  LIQUOR— Continued, 
to  lodgera  or  guests  on  Sunday,  429. 
proof  of,  under  allegation  of  sale,  503. 

a. 

GIFT, 

of  intoxicating  liquors,  power  of  state  to  prohibit,  39. 

cannot  he  prohibited  under  local  option  against  sale,  97. 

does  not  create  liability  under  civil  damage  laws,  295. 

not  punishable  under  statute  prohibiting  sale,  406. 

giving  liquor  to  guest  in  private  house,  407. 

giving  liquor  to  minor.  421. 

proof  of.  under  allegation  uf  sale,  504. 

GIN, 

judicially  known  as  an  intoxicating  liquor,  14. 
-GLASS," 

not  a  proper  designation  of  quantity,  in  iuvlictments,  471. 
proof  of  sale  of,  sufficiency  of,  519. 

GOVERNMENT  LICENSE, 

gives  no  rights  as  .igainst  prohibition  by  state,  87. 
nature  and  effect  of,  113,  125,  126. 
as  evidence  in  liquor  prosecution.  509. 

GUARDIAN. 

consent  of.  excuses  sale  of  liquor  to  minor,  419. 

GUEST, 

giving  liquor  to.  not  an  offense,  407. 
furnishing  liquor  to.  on  Sunday,  429. 

H. 

HABEAS  CORPUS, 

as  a  remedy  in  federal  courts  for  persons  arrested  nnder  Invalid  state 
liquor  law,  73. 

HABITUAL  DRUNKARDS,  (See  also  Drunkards,) 
w-riminal  liability  for  selling  liquor  to,  424. 
what  constitutes  habitual  intemperance.  425. 
Heller*s  knowledge  of  purchaser's  habits,  426. 
indictment  for  sale  of  liquor  to.  478. 
evidence  of  sale  of  liquor  to,  533. 
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HEARING, 

of  applications  for  license,  166-168. 
on  proceedings  to  revoke  license,  194. 
on  search  and  seizure  process,  365. 

HOLDER, 

of  note  given  for  price  of  liquor,  rights  of,  259-261. 

HOLIDAYS, 

keeping  saloon  open  on,  prohibited,  «393. 

sale  of  liquor  on,  431. 

indictment  for  selling  liquor  on,  479. 

HOMESTEAD, 

subject  to  lien  of  Qne  assessed  in  liquor  prosecution.  554. 

HOSPITALITY. 

giving  liquor  as  a  means  of,  not  an  offense,  407. 

HUSBAND  AND  WIFE, 

husband^s  right  of  action  under  civil  damage  laws,  284. 
wife's  right  of  action  under  civil  damage  laws,  283,  286. 

injuries  for  which  action  lies,  306-309. 

death  of  husband  as  ground  of  action,  310. 

giving  notice  not  to  sell  to  husband,  314. 

husband  competent  witness  for  wife,  328. 
criminal  liability  of  husband  for  illegal  acts  of  wifi*,  871. 

personal  liability  of  wife,  375. 

husband  and  wife  jointly  liable,  376. 
evidence  to  charge  husband  for  sale  by  wife,  510. 

I. 

IGNORANCE, 

as  defense  to  charge  of  selling  liquor  to  minor,  416-418. 
to  prosecution  for  selling  to  drunkards,  426. 

ILLEGAL  FEE, 

action  to  recover  back,  187. 

ILLEGAL  SALES, 

See  Sale  of  Liquor, 

ILLEGALITY, 

as  defense  to  action  on  liquor  contract.  248-255,  266-274. 

evidence  of,  250. 
as  defense  to  note  given  for  liquors,  256-261. 
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ILLEGALITY— Continued. 

wlio  may  take  advantage  of,  276. 

IMMORALITY, 

of  applicant,  as  ground  for  refusing  license,  162. 

IMPAIRING  OBLIGATION  OF  CONTRACTS. 

by  retroactive  eftect  of  prohibitory  liquor  law8»  84. 
by  revocation  of  licenses,  127. 

IMPLICATION, 

liquor  licenses  not  created  by,  118. 

IMPORTER, 

foreign,  right  of.  to  sell  liquor  in  original  packages,  67,  68. 
non-resident,  sales  of  liquor  by.  in  prohibition  state,  69-78. 
exception  as  to.  in  statute,  need  not  be  met  by  negative  allegation  in  in- 
dictment, 447. 

defendant  claiming  exemption  as,  has  burden  of  proof,  511. 
IN  REM, 

proc-et^ings,  for  seizure  and  forfeiture  of  liquors,  350-867. 

INDIAN  COUNTRY, 

introduction  of  liquor  into,  prohibited,  395. 

INDIANS. 

act  of  congress  prohibiting  sale  of  liquor  to.  constitutional,  3&, 
introduction  of  liquor  into  Indian  country,  395. 
unlawful  sale  of  liquor  to,  427. 

INDICTMENT. 

power  of  legislature  to  prescribe  forms  of,  61. 
prosecution  for  liquor  selling  need  not  be  by,  6L 
of  officers  corruptly  granting  or  refusing  license,  176. 
for  violation  of  liquor  laws,  general  principles,  436-452. 

certainty,  437. 

following  the  statute,  438. 

disjunctive  allegations,  439. 

duplicity,  440. 

conjunctive  allegations.  441. 
joinder  of  counts,  442. 
surplusage,  443. 

negativing  exceptions  and  defenses,  444. 
exception  as  to  druggists,  445. 
exception  as  to  particular  uses,  446. 


i:afBlCTMEHT^CoatJiiU€d. 

moepticm  it  to  Imported  tlqaom,  447, 
Degatlvitig  license  or  authorlly  to  sell.  4tf« 
f orta  of  ailegfttlon  denying  license^  44ii. 

''against  tti9  ptm»*  ^* 
ooQililiiiiil  ittid«r  matifeipal  ordlnMiM^  4SH. 

tot  vioblUon  of  liquor  luwa.  particulw  avenmotA* 
dMmcter  or  occo^vation  of  defetuljiil^  453. 

allegations  of  sates,  455. 
alleging  evasions  or  device  to  conconl 
ehftrfliig  QM  or  dlipoiltliiii  of  Ifqmn,  457. 
knowledge  and  futeiil Of  vmiisr,  4SS. 
allegation  m  to  Itm^ 
iMfing  lioifl  w^  mmUmmidQ^  460, 
allegation  of  place,  461- 
la^;tig  the  Teiiu«i  462. 
where  pkm  Is  of  ^  Menee*  408. 
allegation  of  name  of  porclmser, 
how  purcliaser  <}eseribed,  465- 
^AnMpttoii  of  ^QiKM  idldi  i0& 
Bpi^cifying  kind  of  liquor*  407. 
charging  sale  of  various  U^uon  eUsjuiietivf^ly.  468. 
ttltagattcm  of  ilitojdmilliif  pi^QpMb^  of  li^irar.  46^ 
allegation  aa  to  quantity  mMt  470-4?3« 
allegnUou  of  price  fiW,  474. 
tUtgb^  s«l4  <rf  tl^or  lo  b*  4wik  on 
alleging  sale  in  proliibited  ftMl^  4?Q« 
sakft  to  minoivt  ^7. 
Mka  Id  iiaMlml  4r«ij^UNll& 
sale^  on  Sundjiy*  47lL 
aalea  on  electfon-daj,  480. 
being  a  oommoii  SiUer,  491^ 
unlawfully  puriuiiig  Imafiieiis  of  selling, 
keepltig  Uq^uor  lot  iMdftirfkiiiilf,  483. 
Iwe^tag  pli^  ior  unfiirfid  iilet  484. 
keeping  tippling- ho  it  ae,  435. 
main^lnliif  liquor  niiiaaiice;^  436* 
fbiii^if  wmi  law* 
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INDICTMENT— Continued. 

illegal  transportation  of  liquor.  488. 
violation  of  laws  against  adulteration,  489. 
violation  of  local  option  law,  490. 
charging  second  offense,  491. 

INFAMOUS  CRIMES, 

infractions  of  liquor  law  are  not,  61,  383. 

INFANTS,  (See  also  Minors.) 

capacity  of,  for  crimes  against  liquor  laws,  379. 

INFORMATION, 

to  procure  search-warrant  for  liquors,  3M. 
verification  of,  355. 

description  in,  of  premises  to  be  searched,  357. 
description  of  liquors  to  be  seized,  358. 
for  violation  of  liquor  laws,  see  Indictment. 

INFORMERS, 

evidence  of,  in  liquor  cases,  credibility  of.  493. 
right  to  share  of  penalty,  552. 

INJUNCTION, 

to  restrain  grant  of  license.  175. 
ag«inst  liquor  nuisance,  see  Nuisance. 

IN-JimiES, 

actionable  injuries  under  civil  damage  laws,  306-312. 
injuries  to  person.  306. 
injuries  to  property.  307. 
injuries  to  means  of  support,  308. 
mental  suffering,  309. 
death  as  ground  of  action,  310. 
proximate  and  remote  cause,  311,  312. 
evidence  of,  327,  330,  333. 

INSOLVENCY, 

assignment  in.  passes  debtor's  liquors,  139. 

INSPECTION, 

of  liquors  intended  for  sale,  241. 

indictment  for  violation  of  laws  requiring,  489. 

INSURANCE, 

on  stock  of  liquors,  247. 
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INTEMPERATE  HABITS, 

unlawful  sale  of  liquor  to  persons  of,  424. 
what  constitutes,  425. 
seller's  knowledge  of,  426. 
evidence  of,  533. 

« 

INTENT, 

in  crime  of  illegally  selling  liquors,  417,  418,  424. 
of  vendor,  allegation  of,  in  indictment,  458. 
evidence  of,  in  criminal  prosecutions,  499. 

INTEREST, 

disqualification  of  licensing  officers  by  reason  of,  169. 

INTERNAL  REVENUE, 

license  from  U.  S.  gives  no  rights  against  prohibitory  law  o 
nature  and  effect  of  U.  S.  license,  113, 125»  126. 

INTERPRETATION. 
See  Definitions. 

INTERSTATE  COMMERCE, 

illegal  discrimination  against  products  of  other  states,  44. 
state  laws  against  sale  of  imported  liquors,  66-79. 

prohibiting  importation  from  another  state,  71. 

the  ''original  package"  decision,  72. 

the  Wilson  law  and  its  effect,  76-78. 
prohibitory  laws  as  interferences  with,  86. 

INTERSTATE  LAW, 

sale  of  liquor  in  one  state  to  be  delivered  in  another,  266-21 
civil  damage  laws  not  extra-territorial,  280. 

INTOXICATED  PERSONS. 

validity  of  laws  prohibiting  sale  of  liqnor  to,  42. 

civil  remedy  for  injuries  by,  see  Civil  Damaoe  Laws. 

sale  of  liquor  to,  as  ground  for  refusing  license,  162. 

action  for  damages  for  sale  of  liquor  to,  see  Civil  Damaqi 

sale  of  liquor  to,  as  criminal  offense,  423. 

proof  of  sale  of  liquor  to,  532. 

INTOXICATING  LIQUORS, 
defined,  2. 

what  liquors  are  intoxicating,  2-18. 

medicines  distinguished  from.  8. 

when  includes  "brandy  cherries,"  etc.,  10. 
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INTOXICATING  LIQUORS— Ck)ntinued. 

sale  of,  at  wholesale  and  retail,  distinguished,  23. 

laws  relating  to,  are  enacted  under  the  police  power,  24. 

constitutionality  of  laws  relating  to,  3^-65. 

rights  of  property  in,  38. 

power  of  legislature  to  define,  43. 

from  other  states,  illegal  discrimination  against*  44. 

right  of  foreign  importer  to  sell,  67-78. 

sale  of,  in   original  packages,"  72-78. 

prohibition  of  manufacture  and  sale  of»  80-90. 

local  option  laws,  91-106. 

taxation  of  liquor  traffic,  107-113. 

license  laws,  114  et  8eg. 

sales  by  druggists  and  physicians.  206-216. 

regulation  of  sales,  by  municipal  ordinance*  217-237. 

laws  against  adulteration,  238-241. 

property  in,  242-245. 

mortgage  of,  246. 

insurance  of,  247. 

illegally  sold,  no  recovery  of  price,  249. 

sale  of,  in  one  state  to  be  delivered  in  another,  266-273. 

civil  damage  laws,  277-337. 

injunction  and  abatement  of  liquor  nuisances,  338-349. 

search  and  seizure  laws,  350-367. 

illegMl  sales  of,  as  criminal  offenses,  402  et  seq. 

INTOXICATION, 

as  cause  of  injury  under  civil  damage  laws,  311. 
in  public,  as  a  criminal  offense,  400. 
meaning  of  the  term,  423. 

J. 

JOINDER  OF  COUNTS. 

in  indictments  under  the  liquor  laws,  442. 

JOINT  PARTIES, 
license  to,  143. 

ill  action  under  civil  damage  laws,  293,  299. 
in  proceedings  to  abate  liquor  nuisance,  ;>42« 
in  offenses  against  the  liquor  laws,  378. 
evidence  in  prosecution  against,  502. 
sentence  against,  550. 
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JUDGMENT, 

for  price  of  liquor  illegally  sold,  validity  ot,  262. 
under  civil  damage  laws,  Joiut  or  several.  299,  300. 

against  tenant,  when  evidence  against  lessor.  335. 
in  criminal  prosecutions,  see  Sentencb. 

JUDICIAL  NOTICE, 

of  the  intoxicating  properties  of  various  liquors.  11-18. 
of  adoption  of  local  option  law,  102. 

JUDICIAL  SALE. 

of  liquors,  not  required  to  be  licensed,  139. 

JURISDICTION, 

for  revocation  of  license,  191. 

on  search  and  seizure  process,  365. 

in  criminal  prosecutions,  535. 

JURORS, 

competency  of,  in  liquor  prosecutions,  5^9. 

JURY  TRIAL, 

constitutional  right  of,  62. 

not  demandable  in  proceedings  to  revoke  license,  194. 

in  prosecutions  for  violation  of  liquor  laws,  545. 
competency  of  jurors,  546. 

K. 

KEEPIXG  OF  LIQUORS, 

unlawfully,  a  criminal  offense,  387. 
indictment  for,  483. 
evidence  of,  525. 

KNOWLEDGE. 

of  purchaser's  minority,  when  necessary  to  conaplete  offense  of  s« 
minor,  416. 
ignorance  of  fact  as  a  defense,  417,  418. 
of  purchaser's  intemperate  habits,  426. 
of  vendor,  allegation  of,  in  indictment.  458, 
evidence  of,  in  criminal  prosecution,  4J*J. 
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li. 

LAGER-BEER, 

whether  an  intoxicating  liquor,  17. 

LANDLORD  AND  TENANT. 

avoidance  of  leases  under  the  liquor  laws,  275. 
liability  of  landlord  under  civil  damage  laws,  301. 

knowledge  and  consent  of  landlord,  802. 

establishment  of  lien  on  premises,  303. 

liability  for  exemplary  damages.  325. 

evidence  to  charge  landlord.  335. 
liability  of  landlord  for  maintaining  liquor  nuisance,  342. 
criminal  liability  of  landlord,  382. 

LARCENY, 

of  intoxicating  liquors,  243. 

LEGAL  HOLIDAYS. 

keeping  saloon  open  on,  prohibited,  393. 

sale  of  liquor  on,  431. 

indictment  for  sale  of  liquor  on,  479. 

LESSOR, 

lien  of  liquor  tax  on  property  of.  111. 
avoiding  lease  for  illegal  liquor  selling  by  tenant.  275. 
liability  of,  under  civil  damage  laws,  301-303. 
liability  for  exemplary  damages,  325. 
evidence  to  charge  lessor,  335. 
liable  for  maintaining  liquor  nuisance,  342,  344. 
criminal  liability  of,  382. 

LEVY  OF  TAXES, 

on  business  of  liquor-selling,  112. 
collection  of  license  fees,  185. 

LICENSE, 

constitutionality  of  laws  relating  to,  46-51.  114-116.  ^ 

requiring  assent  of  neighbors,  47. 

discrimination  against  non-residents,  48. 

restriction  to  particular  classes,  49. 

regulation  of  sales  by  licensees,  50. 

revocation  of  license,  51. 
abrogation  of,  by  adoption  of  prohibitory  law.  84,  90,  127. 
from  U.  8.,  gives  no  rights  as  against  prohibition  by  state,  87,  125. 


revolted  by  fldapUon  of  locn]  ofytfofi  Iiiw»  101, 
dMingiilBhed  from  ta^cHtion  of  bualnesa.  103. 
fOTemiOPiil  Hoenses,  IIS,  125,  1^. 
HpM  qI  prior  lawa  by  enactmml  of  liMMiiliMfie^  tMU 
DtttUTe  and  effect  of»  117- 137. 

clef]  it  ion  of  license,  117, 

Bot  creiited  by  psirol  or  lfil|tllQglUiQil»  118. 

vrrtmgliilly  withlielJ,  no  exoQM  Ito  9tflJsif  WtttoOHl» 

Istimstbmcy  of  obtjiining*  IWim 

f^fotmunc^  of  cauditlons      tqvilFtfiDfr  ha»  iSffiU 

no  retnmetive  effect,  122, 

number  of  licensea  required.  123, 

sepiUiite,  frum  different  juiisdictioTLS^  19tm 

iiom  United  States,  effect  of*  125^  1S$^ 

Itoiaefl  are  not  contracts,  127. 

Ifeenses  give  no  vested  rlgblii  I2B. 

revoked  by  repeal  of  law»  tU* 

not  asaignable,  130. 

doee  not  pnat  to  admipistrator,  181 
MHA'  pfotecta  servant  or  agenl  of  Ifoeoaee^  1 
^^^^  forreited  by  removal  from  atate*  133. 

ttgHlilirplirtftfis  iiBder.  134. 

transfer  of,  under  sUtutet  135- 

expired,  does  not  authorize  sales,  IML 

InvHlJdi  ia  no  protection,  137. 
Ilie  porsona  to  be  licensed,  138-148ii 

wimt  persons  eUglble,  138. 

who  must  take  oat  IkmMk  lii^ 

wliulesalers,  140. 

manufacturera,  141. 

mill  €lkilMp  II& 

IIct?iise  to  joint  piiitie?**  143. 
form  »nd  cumULions  of  license,  144-149* 

rormo<Iicedie.m 

deBignatfon  of  place  of  aale,  I45t 
conditions  in  lieenae»  146L 
i&is^t$tiMlsiflmm,  147. 
tlmitution  of  righti  secured  by  l!cense»  IIB-159h  * 
license  subject  to  existing  lawa^  14ti» 
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LICENSE— Continued. 

restriction  as  to  place  of  sale,  150. 
sales  to  certain  persons  prohibited.  151. 
requirement  that  license  be  displayed,  152. 
screen  law,  153. 
proceedings  to  obtain  license,  154-178. 
power  to  grant  licenses,  154. 
power  cannot  be  delegated,  155. 
application  for  license,  156. 
affidavit  of  applicant,  157. 
notice  of  application,  158. 
recommendation  of  application,  159. 
who  may  sign  recommendation,  160. 
number  of  persons  recommending.  161. 
moral  qualifications  of  applicant.  162. 
requirement  as  to  residence,  163. 
remonstrances,  164. 
right  to  contest  application,  165. 
app<iinting  day  for  hearing,  166. 
procedure  on  hearing  application,  167. 
evidence  on  application,  168. 
disqualification  of  judges,  169. 
discretion  in  granting  or  refusing  license,  170,  171. 
mandamus  to  compel  issue     license,  172. 
appeal  from  order  of  licensing  authority,  173. 
certiorari  to  review  proceedings,  174. 
restraining  grant  of  license,  175. 
indictment  of  licensing  board,  176. 
action  for  refusal  to  issue  license,  177. 
license  not  collaterally  impeachable,  178. 
fees  for  licenses,  179-188. 

license  fees  not  taxation,  179. 

fixing  amount  of  fees,  180. 

reasonableness  of  amount,  181. 

ordinance  increasing  amount.  182. 

payment  in  advance  required.  183. 

payment  must  be  in  money,  184. 

collection  of  license  fees,  185. 

disposition  of  license  moneys,  186. 

recovery  back  of  excesi»ive  or  illegal  fee,  187. 

refunding  money  on  cancellation  of  license,  188. 
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LICENSE— Continued. 

revocation  of  licenses,  189-196. 
power  to  revoke  licenses,  189. 
revocation  by  repeal  of  law,  190. 
jurisdiction  for  revocation,  191* 
causes  for  revocation,  192. 
notice  to  licensee,  193. 
proceedings  and  evidence,  194. 
appeal  and. review,  195 
effect  of  revocation,  196. 
bonds  of  licensees,  197-203. 

essential  to  validity  of  license,  197. 
form  and  contents,  198. 
approval  of  bond,  199. 
breach  of  conditions  of,  200. 
actions  on,  201. 

damages  recoverable  In  suits  on,  203. 

liability  of  sureties,  203. 
town  agents,  appointment  and  cliaract  -r  of.  204. 

their  powers  and  duties,  205. 
to  druggists  and  physicians,  206-216. 
grant  of,  by  municipal  corporations,  229-233. 
no  recovery  of  price  of  liquor  sold  without,  249. 
no  defense  in  actiuH  under  civil  damage  laws,  310. 
abuse  of,  constitutes  liquor  nuisance,  342. 
selling  liquor  without,  as  a  criminal  offense,  409-41  3. 

not  a  continuing  offense,  410. 

sales  exempted  from  license  laws,  411. 

unlicensed  sales  for  medical  uses,  412. 

sales  for  purposes  not  authorized  by  license.  413. 

sale  out  of  territory  covered  by  license,  434. 
negative  allegation  as  to,  in  indictments,  448. 

form  of  allegation  denying  license,  449. 
eviiience  in  prosecution  for  selling  without,  50G. 

burden  of  proving  license,  507. 

evidence  on  question  of,  508. 
government  license  as  evidence  in  prosecution,  509. 

I.IEX. 

of  tax  on  liquor-selling,  111. 

of  judgment  under  civil  damage  law,  303. 
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of  fines,  on  premises  where  sale  made,  382. 
on  homestead.  554. 

LIMITATION  OF  ACTIONS, 
under  civil  damage  laws,  282. 
prosecutions  under  liquor  laws,  536. 

LIQUOR,  (See  also  Intoxicating  Liquors.) 
meaning  of  the  term.  7. 
adulteration  of,  prohibited,  238-241. 

civil  action  for  injuries  caused  by  sale  of.  see  Civil  Damage  Laws. 
seizure  of,  on  search-warrant,  see  Seabcu  and  StuzuKE. 

LOCAL  OPTION  LAWS, 
nature  and  terms  of,  91. 
constitutionality  of,  45,  92. 
petition  for  election,  93. 
notice  of  election,  94» 
order  for  election,  95. 
time  of  holding  election,  96. 
conduct  of  election,  97. 
publication  ot  result,  98. 
time  of  taking  effect,  99. 
operation  and  effect  of,  100. 
effect  on  prior  rights  and  privileges,  101. 
proof  of  adoption  of.  102- 
contesting  validity  of  election,  103. 
effect  of,  on  prior  liquor  laws,  104. 
effect  of  changing  boundary  of  district,  105. 
repeal  of,  106. 

charging  violation  of.  In  indictment,  490. 
evidence  of  violation  of,  534. 

LODGEllS, 

sales  of  liquor  on  Sunday  to,  429. 

M. 

MAJORITY. 

necessary  for  adoption  of  local  option.  97. 
favoring  grant  of  particular  license,  IGl. 

MALT  LIQUOR. 

meaning  of  the  term,  6. 
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MANDAMUS, 

does  not  lie  to  compel  transfer  of  license,  135. 
to  compel  licensing  board  to  hear  evidence,  167. 
to  compel  issuing  of  license,  172. 
to  compel  approval  of  license  bond,  199. 

MANUFACTURE  OF  LIQUOR, 
may  be  totally  prohibited,  37. 
operation  and  effect  of  prohibition  of,  80-90. 
prohibition  of  by  local  option,  91-106. 
license  to  manufacturers,  141. 
when  a  criminal  offense,  399. 
indictment  for,  need  not  specif^y  quantity,  473. 

MARRIED  WOMEN, 

actions  by,  under  civil  damage  laws,  283,  286. 

injuries  for  which  action  lies,  306-311. 
criminal  liability  for  illegal  acts  of,  374-376. 

MASTER  AND  SERVANT, 

master's  license  protects  sales  by  servant,  132. 

revocation  of  license  for  offense  committed  by  bar-tender,  192 

sale  of  liquor  by  druggist's  clerk,  213. 

master's  action  for  damages  for  sale  of  liquor  to  servant,  288 
responsibility  of  master  under  civil  damage  Jaws,  298. 
criminal  liability  of  master  for  acts  of  servant,  868. 

unauthorized  sales,  369. 

statutory  liability  for  unauthorized  sales,  870. 

proof  of  complicity  of  master,  371. 
personal  liability  of  servant  for  unlawful  acts,  372. 
master  and  servant  both  liable,  373. 
evidence  to  charge  master  for  sale  by  servant,  510. 

MAXIMS, 

salus  populi  auprema  lex,  24. 

sic  utere  tuo  ut  alienum  non  Icedas,  24. 

volenti  non  Jit  injuria,  291. 

MEANS  OF  SUPPORT. 

injuries  to,  actionable  under  civil  damage  laws,  308,  310. 

MEASURE  OF  DAMAGES, 

in  actions  under  civil  damage  law,  324. 
exemplary  damages,  325. 
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MEDICINES, 

bow  distinguished  from  intoxicating  liquors,  8.  . 
sale  of  liquors  as,  bv  druggists,  206-216. 

indictment  for  unlawful  sale  of  liquor,  negative  allegation  as  to  medicinal 
uses,  446. 

MENTAL  SUFFERING, 

damages  for,  when  recoverable  under  civil  damage  laws,  309. 

MINORS, 

validity  of  laws  prohibiting  sale  of  liquor  to,  42. 
action  for  damages  for  sale  of  liquor  to,  277,  285,  286. 
criminal  responsibility  under  liquor  laws,  379. 
selling  liquor  to,  as  a  criminal  offense,  415-422. 

seller's  knowledge  of  minority,  416. 

ignorance  of  minority  as  a  defense,  417. 

mistake  of  fact  held  no  defense,  418. 

consent  of  parent  or  guardian,  419. 

sale  to  minor  as  agent  for  an  adult,  420. 

adult  treating  minor,  421. 

purchase  by  adult  as  agent  for  minor,  422. 
indictment  for  sale  of  liquor  to,  477. 
proof  of  sale  of  liquor  to,  531. 

MISDEMEANOH,  (See  also  Crimes,) 
violation  of  liquor  law  is  a,  383. 

MISNOMER, 

in  indictments  in  liquor  cases,  454. 

MISTAKE, 

as  defense  to  charge  of  selling  liquor  to  minor,  416-418. 
selling  to  drunkards,  426. 

MITIGATION  OF  DAMAGES, 

in  actions  under  civil  damage  laws,  326. 

MONEY, 

license  fees  must  be  paid  in,  184. 

paid  on  illegal  liquor  contract,  when  recoverable,  263,  265. 

MOHAL  CHARACTER, 

of  applicant  for  liquor  license,  proof  of,  162. 

MORTGAGE  OF  LIQUORS, 

mortgagee  is  not  an   importer,"  68. 
validity  of,  246. 

INTOX.LtQ. — 44 


1 
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090  INDEIX. 

MUNICIPAL  CORPORATIONS. 

power  of,  to  require  licenses,  concurrent  with  that  of  state  or  cooi^, 
regulation  of  liquor  traffic  by,  217-237. 

delegation  of  regulative  power  to,  217-219. 

extent  of  power  delegated,  220. 

ordinances  partially  in  excess  of  power,  221. 

conflict  of  ordinance  with  constitution,  222. 

conflict  of  ordinance  with  general  law,  223. 

repeal  of  ordinance  by  subsequent  statute,  224. 

co-ordinate  authority  of  state  and  municipality,  235. 

grant  of  exclusive  power  to  municipality,  226. 

power  to  regulate  does  not  include  power  to  prdilbit,  227. 

I  ower  granted  to  municipality  not  to  be  delegateJ,  '226. 

power  of  municipality  to  grant  licenses,  229. 

power  to  exact  license  fees,  230. 

amount  chargeable  for  licenses,  231. 

differential  rates  for  licenses,  232. 

revocation  of  licenses,  233. 

regulating  sale  of  liquor  by  ordinance,  234. 

prohibiting  sale  on  Sunday,  235. 

prescribing  hours  of  closing  saloons,  236. 

proliibiting  employment  of  women  in  ssalaons,  237. 

N. 

NAME. 

misnomer  in  indictment,  454. 
oi  purcliaser,  allegation  of,  in  indictment,  4G-1. 
liow  purchiiser  is  described,  465. 

xk(;ative  allegations, 

in  indictments  in  liquor  ciises,  444-449. 

negativing  exceptions  and  defenses.  444-447. 
negativing  license  or  autlionty  to  sell.  448. 
form  of  allegation  denying  license,  449. 

NEGLECT, 

of  otlicer  to  issue  license,  no  excuse  for  selling  without  it.  119. 
NEGLI(;EN(  E. 

of  j)laintilT,  as  defense  to  action  und^^r  civil  damage  law,  317. 
concurrent  act  of  intoxicated  person,  SIS, 

NEWSPAI'EIiN, 

publication  of  local  option  notices  in,  94,  98. 
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publication  of  notice  of  application  for  license  in,  158t 

NON-RESIDENTS. 

may  be  disqualified  to  take  liquor  licenses,  48. 
right  of,  to  sell  liquor  in  original  paclcages,  69-78. 
not  eligible  to  be  licensed.  138. 

NOTES, 

not  receivable  in  payment  of  license  fees,  184. 
given  for  price  of  liquors,  validity  of,  256-261. 

void  if  sale  was  illegal,  256. 

proof  of  illegality  of  note,  257. 

consideration  partly  illegal,  258. 

rights  of  innocent  holder  for  value,  259. 

proof  of  character  of  holder,  260. 

purcliaser  after  maturity  not  protected,  261* 

NOTICE, 

of  election  under  local  option  law,  94. 

of  application  for  license,  158. 

of  proceeJings  to  revoKe  license,  193. 

forbidding  sale  of  liquor  to  drunkard.  314. 

to  claimants  of  liquor  seized  cn  search-warrant,  364. 

NUISANCE, 

by  keeping  place  for  un1av:f  ul  sale  of  liquor,  338-349. 
statutes  defining  liquor  nuisances,  338. 
constitutionality  of  statutes,  54,  339. 
elements  of  the  offense,  340. 
who  may  institute  proceedings,  341. 
parties  defendant,  342. 
abatement  of  nuisance,  343. 
injunction  Hgainst  nuisance,  344. 
pleading,  345. 
evidence,  346. 
practice,  347. 

allowance  of  attorney *s  fees,  348. 

contempt  proceedings  for  violation  of  injunction,  3491 
maintaining  liquor  nu.sance,  as  a  criminal  offense,  '^^16. 
indictment  for  maintaining,  486. 
evidence  on  prosecution  fur,  527. 
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o. 

OATH, 

against  adulteration  of  liquor,  241. 

to  complaint  for  search-warrant  for  liquor,  355. 

OBLIGATION  OF  CONTRACTS, 

not  impaired  by  retroactive  effect  of  prohibitory  law8»  84. 
not  impaired  by  license  laws,  127. 

OFFICER. 

selling  liquor  on  execution,  needs  no  license,  139. 
corruptly  granting  or  ref  usinglicense,  indictable,  176. 
execution  of  search-warrant  for  liquors,  359. 

return  to  warrant,  361. 

arresting  or  seizing  without  warrant,  363. 

"ON  OR  ABOUT," 

use  of  phrase,  in  indictments,  as  descriptive  of  time,  459. 

"OR," 

improper  use  of  this  word  in  indictments,  439. 

ORDER  OF  COURT, 

for  election  under  local  option  law,  95. 
for  abatement  of  liquor  nuisance,  343. 

ORDINANCE, 

increasing  amount  of  license  fee  for  unexpired  term,  182. 
regulating  liquor  traiBc,  see  Municipal  CoiiPOEATioNS. 
complaint  for  violation  of,  452. 

ORIGINAL  PACKAGES, 

sale  of  liquor  in,  by  foreign  importer,  67,  68. 

by  importer  from  one  state  to  another,  69-75. 
under  the  Wilson  law,  76-78. 

P. 

PARENT  AND  CHILD, 

parent's  action  for  damages  for  selling  liquor  to  child.  285. 

child's  action  for  selling  to  parent,  287. 

parent's  consent  us  defense  to  indictment  for  sale  to  minoi 

PAROL, 

liquor  licenses  not  created  by,  118,  144. 
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PAUTIES  TO  ACTIONS, 

under  civil  damage  laws,  283-301. 
parties  plaintiff,  283-292. 
Joinder  of  plaintiffs,  293. 
parties  defendant,  294-301. 
Joinder  of  defendants,  299. 
in  proceeding  to  abate  liquor  nuisances,  341,  342* 
who  may  institute  action,  341. 
parties  defendant,  342. 

I'AUTNERS, 

riglits  of,  under  license  granted  to  firm,  134. 
may  be  Jointly  licensed,  143. 
jointly  liable  for  maintaining  liquor  nuisance,  342. 
liability  of,  for  crimes  against  liquor  laws,  377. 

PAYMENT, 

of  license  fee,  not  equivalent  to  taking  out  license,  121. 

must  be  made  in  advance,  183. 

must  be  made  in  money,  184. 

collection  by  suit,  185. 

when  may  be  recovered  back.  187. 
on  illegal  liquor  contract,  when  recoverable  back,  2G3,  265. 
appropriation  of,  on  accounts  partly  illegal,  252. 

PENALTIES, 

for  breach  of  liquor  law,  power  of  state  to  impose,  58,  59. 

increased  penalty  for  second  offense,  58,  551. 
release  of,  by  repeal  of  local  option  law,  106. 
not  released  by  subsequent  grant  of  license,  122. 
for  sale  of  adulterated  liquor,  238-241. 
for  crimes  against  liquor  laws,  548. 

against  joint  offenders,  550. 

informer^s  share  of,  552. 

double,  553. 

lien  of,  on  homestead,  554. 

PERSONAL  INJURIES, 

under  civil  damage  laws,  what  are,  306,  309« 

PETITION, 

for  election  under  local  option  law,  93. 
for  license,  form  and  requisites  of,  156. 
giving  notice  of,  158. 
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PETITION— Continued. 

recommendation  of,  159-161. 
qualificiitions  of  applicant,  162,  163. 
remonstrances  against,  164, 165. 
procedure  on,  167-169. 
for  injunction  against  liquor  nuisance,  «i45« 

PHARMACISTS, 
See  Druggists. 

PHYSICIANS, 

furnishing  liquor  as  medicine,  215. 216. 

PLACE  OF  SALE, 

designation  of,  in  license,  145. 
restriction  of  licensee's  right  as  to,  150. 
regulation  of,  by  municipal  ordinance,  234. 
sale  out  of  territory  covered  by  license,  434. 
allegation  of,  in  indictment,  461-163. 
evidence  as  to,  516. 

PLEADING. 

rules  of,  subject  to  statutory  change,  61. 
requisites  of  application  for  license,  156. 
remonstrances  against  granting  license.  164. 
in  actions  under  civil  damage  laws,  319-322. 

allegations  of  complaint,  819. 

negativing  contributory  uegli(;ence.  320. 

correspondence  of  pleading  and  proof,  321. 

amendment  of  declaration,  322. 
in  actions  for  abatement  of  liquor  nuisance.  345. 
information  to  procure  search-warrant  for  liquors,  354. 

verification  of,  355. 
in  prosecutions  under  liquor  laws,  see  Indictment. 

POLICE  POWER, 

explanation  of  general  theory  of,  24-32. 
defined,  24. 

scope  and  extent  of,  25. 

examples  of  its  application.  26. 

limited  by  federal  constitution,  27. 

as  impairing  obligation  of  contracts.  23. 

must  not  amount  to  regulation  of  commerce,  29. 

affecting  rights  of  citizens  of  other  states,  30. 
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POLICE  POWER— Continued. 

application  of,  to  liquor  traffic,  31. 
distinguished  from  eminent  domain,  32,  83. 
liquor  laws  are  referable  to,  33. 

constitutionality  of  laws  regulating  liquor  traffic,  33-G5. 
state  laws  against  sale  of  foreign  imported  liquors,  66-79. 
power  to  prohibit  liquor  traffic  entirely,  80-90. 
local  option  laws,  91,  92. 
taxation  of  liquor  traffic,  107-113. 
the  licensing  system,  114  et  seq, 

regulation  of  liquor  traffic  by  municipal  corporations,  217-237. 
laws  against  adulteration  of  liquor,  239. 

POOU  DISTRICT, 

action  by,  under  civil  damage  laws,  290. 

POSTING  NOTICES, 

of  election  under  local  option  law,  94. 

PRACTICE, 

on  applic  ation  to  transfer  license.  135. 
proceedings  to  obtain  licenses,  154-178. 

hearing  of  application,  167. 

review  of  proceedings,  173-175. 
revocation  of  licenses,  189-196. 
parties  to  actions  under  civil  damage  laws,  283-301. 
on  proceedings  to  abate  liquor  nuisance,  347. 
on  search  and  seizure  process,  359-365. 

execution  of  search-warrant,  359. 

officer*s  return  to  warrant,  361. 

notice  to  claimants,  364. 

Jurisdiction  and  procedure,  365. 
on  criminal  prosecutions  under  liquor  laws,  535  555. 

jurisdiction,  535. 

limitation  of  actions,  536. 

effect  of  repeal  of  statute,  537. 

form  of  proceeding,  538. 

who  may  prosecute,  539. 

prelhninary  proceedings,  540. 

warrant  or  summons,  541. 

defendant's  plea,  542. 

specification  of  offenses,  543. 

election  between  offenses,  544. 
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PRACTICE— Continued. 

trial  by  jury,  545. 
competency  of  jurors.  546. 
verdict,  547. 

sentence  and  punishment,  548. 

separate  sentences  on  separate  coants,  549. 

sentencing  joint  offenders,  550. 

increased  penalty  for  second  offense,  551. 

informer's  share  of  penalty,  552. 

double  penalties,  553. 

lien  of  fine  on  homestead,  554. 

bar  by  former  conviction  or  acquittal,  555. 

PREMISES, 

selling  liquor  to  be  drunk  on  the,  892. 

what  constitutes  premises  of  seller.  892. 

indictment  for,  475. 
finding  of  liquor  on,  as  evidence,  495. 
proof  of  sale  of  liquor  to  be  drunk  on.  529. 

PRESCRIPTION  OF  PHYSICIAN, 
sale  of  liquor  on,  211-216. 

PRICE, 

of  liquor  sold,  allegation  of,  in  indictment,  474. 

PRINCIPAL  AND  AGENT, 

licensed  dealer  may  sell  by  agent,  182. 

effect  of  principal's  removal  from  state,  188. 
sale  of  liquor  by  druggist's  clerk,  218. 
agent  of  non-resident  dealer  soliciting  orders  for  liquor,  26£ 
civil  responsibility  for  sales  by  agent,  298. 
criminal  liability  of  principal  for  acts  of  agent,  868-871. 
personal  liability  of  agent  for  unlawful  acts,  872.  873. 
in  unlawful  purchase  of  liquor,  408,  420,  422. 
evidence  to  charge  principal  for  sale  by  agent,  510. 

PRIOR  CONVICTION. 

how  alleged  in  indictment,  491. 

record  of,  as  evidence,  501. 

when  a  bar  to  subsequent  prosecution,  555. 

PROCEDURE. 
See  PuACTiOK. 
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PROCEEDINGS  IN  REM, 

for  seizure  and  forfeiture  of  liquors,  350-967. 
PROHIBITION, 

constitutionality  of,  57,  81. 

effect  of,  on  foreign  and  interstate  commerce,  66-79. 
nature  and  terms  of  prohibitory  laws,  80. 
validity  of,  81. 

abridging  rights  of  citizenship,  82. 

taking  or  damaging  property  without  compensation,  83. 

impairing  the  obligation  of  contracts,  84. 

retrospective  effect,  85. 

reguhition  of  commerce,  86. 

conflict  with  U.  S.  revenue  laws.  87. 

adoption  of  constitutional  amendment,  88. 

property  in  liquors  under,  89. 

repealing  prior  laws,  90. 

by  local  option,  91-106. 

exception  as  to  sales  by  druggists,  208. 

distinguished  from  regulation,  227. 

in  Alaslia,  by  act  of  congress,  396. 

PROMLSSORY  NOTES, 

not  receivable  in  payment  of  license  fees.  184. 
given  for  price  of  liquors,  see  Notes. 

PROPERTY, 

in  what  sense  intoxicating  liquors  are,  88. 

rights  of  importer  of  liquors,  67-78. 

effect  of  prohibition  on  existing  rights  of,  83-85. 

in  liquors,  under  prohibitory  laws,  89. 

liquor  license  is  not.  127,  128. 

in  intoxicating  liquors,  242-247. 

liquor  is  a  subject  of  larceny,  243. 

action  for  wrongful  talcing  or  conversion,  244,  245. 

mortgage  of  liquors,  246. 

insurance  of  liquors,  247. 
injuries  to,  actionable  under  civil  damage *laws,  307. 
seizure  of,  on  search-warnint,  360. 
PROSECUTOR, 

in  liquor  cases,  who  may  be.  539. 

PROXIMATE  CAUSE, 

of  injuries  remediable  under  civil  damage  laws,  311,  312. 
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PUBLIC  BUILDINGS, 

sale  of  liquor  near,  prohibited,  485. 

PUBLIC  HOLIDAYS, 

statutes  prohibiting  sate  of  liquor  on,  431. 
indictment  for  sale  of  liquor  on,  479. 

PUBLICATION, 

of  notice  of  local  option  election,  94. 
of  result  of  local  option  election,  98. 
of  notice  of  application  for  license,  158. 

PULLMAN  CARS, 

conductors  of,  cannot  sell  liquor  witliout  license.  139. 

PUNISHMENT, 

for  breach  of  liquor  law,  power  of  state  to  impose,  58. 

increased  penalty  for  second  offense,  58. 

must  not  be  excessive  or  unusual,  63. 
of  officers  corruptly  granting  or  refusing  licenses,  176. 
for  violation  of  injunction  against  liquor  nuisauce,  349. 
in  prosecutions  under  liquor  laws,  548-553. 

PUNITIVE  DAMAGES, 

in  action  under  civil  damage  law,  325. 
evidence  on  question  of,  336. 

PURCHASER, 

of  liquor  illegally  sold,  not  guilty  of  an  offense,  381. 

not  an  accessary  or  accomplice,  381. 
agent  acting  for,  not  guilty  of  selling  liquor,  408. 
minor  acting  as  agent  or  messenger  for,  420. 
name  of,  allegation  of,  in  indictment,  464. 
evidence  to  id«*ntify,  517. 

where  person  is  unknown,  518. 

a 

QUANTITY, 

of  liquor  sold,  allegation  of,  in  indictments,  470. 
charging  sale  of  a  "glass"  or  "drink,"  471. 
under  statute  prohibiting  sales  of  less  than  a  certain 
where  quantity  is  not  material  to  offense,  473. 
proof  of,  519. 
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REAL  ESTATE, 

lien  of  liquor  tax  on.  111. 

liability  of.  for  judgment  under  civil  damage  laws,  dUl-S03. 

RECOMMENDATION. 

of  petition  for  liquor  license,  159-161. 

RECORD. 

of  prior  conviction,  as  evidence,  501. 
as  evidence  on  question  of  license,  508. 

REGULATION. 

of  liquor  traffic,  see  Ltcensb;  Municipal  Coutoratioxs. 
dislinguislieil  from  prohibition,  227. 

REGULATION  OF  COMMERCE, 
See  Commerce. 

REMONSTRANCE, 

against  granting  liquor  license.  164-168. 

REPEAL, 

of  existing  liquor  laws  by  adoption  of  prohibition,  90. 

by  adoption  of  local  option,  104. 
of  local  option  law,  106. 
of  prior  laws  by  enactment  of  license  law,  116. 
of  prior  statute,  cancels  existing  licenses,  190. 
of  ordinance,  by  subsequent  statute,  224. 
of  statute,  effect  on  past  crimes,  537. 

REPLEVIN. 

of  liquor  unlawfully  seized.  244,  245. 
of  liquor  in  ()08se8sion  of  officer,  362. 

REPORTS, 

of  sales  by  licensed  druggists.  212. 

RESIDENCE. 

as  qualification  of  applicant  for  license,  163. 

RESTRAINT  OF  TRADE, 

contracts  in  restraint  of  liquor  traffic  are  valid,  274. 

RETAIL, 

defined,  and  distinguished  from  wholesale,  23. 
licensing  sales  at,  114  et  seq. 
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RETAIL— Continued. 

dealers  required  to  be  licensed,  139. 
selling  att  when  a  misdemeanor,  414. 

RETROSPECTIVE  LAWS, 

effect  of  prohibition  on  existing  rights  and  p 
effect  of,  on  existing  licenses,  149. 

RETURN, 

of  utiicer,  to  search-warrant,  36L 
when  admissible  in  evidence,  866. 

REVENUE  LAWS, 

license  granted  under,  abrogated  by  prohibit 
imposing  taxation  on  liquor  traffic,  107-113. 
nature  and  effect  of  government  licenses,  11 
crimes  and  offenses  against,  383-401. 

REVIEW, 

of  proceedings  on  application  for  license,  17< 
of  proceedings  to  revoke  license,  195. 

REVOCATION, 

of  license,  constitutionality,  51. 

power  to  revoke,  189. 

by  repeal  of  prior  law,  190. 

jurisdiction  for,  191. 

causes  for,  192. 

notice  to  licensee,  193. 

proceedings  and  evidence,  194. 

appeal  and  review,  195. 

effect  of  revocation,  196. 
of  license  of  druggist,  214. 
of  license,  by  municipal  authorities,  233. 

HUM, 

•  judicially  known  as  an  intoxicating  liquor,  ] 

8. 

SABBATH  DAY, 
See  Sunday. 

SALE  OF  LIQUOR. 

validity  of  total  prohibition  of,  37. 
power  of  states  to  regulate,  39. 
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SALE  OF  LIQUOR— Continued. 

restriction  to  particular  localities,  40. 

forbidden  on  particular  days,  41. 

to  particular  classes  of  persons,  42. 

requiring  license  to  sell,  46. 

regulation  of  sales  by  licensees,  50. 

taxation  of,  56,  107-113. 
by  foreign  or  non-resident  importer,  67-78. 
total  prohibition  of,  80-90. 
proliibition  of,  by  local  option,  91-106. 
statutes  licensing,  114  et  seq. 
under  judicial  process,  needs  no  license,  139. 
by  druggists  and  physicians,  206-216. 
regulation  of,  by  municipal  corporations,  217-237. 
laws  against  adulteration,  238,  241. 
illegal,  no  recovery  of  price,  249. 
in  anotlier  state,  action  for  price,  266-272. 

ci\il  responsibility  for  injuries  caused  by,  see  Civil  Damaok  Laws. 

proof  of,  in  civil  damage  action,  332. 

illegal,  as  a  statutory  nuisance,  3^38-349. 

illegal,  criminal  responsibility  for,  368-382. 

statutory  offense  of  being  a  common  seller,**  385. 

pursuing  the  business  of,  when  an  offense,  386. 

keeping  unlicensed  place  for,  389. 

selling  liquor  to  be  drunk  on  premises,  392. 

illegal  sales  as  criminal  offenses,  402-435. 

what  constitutes  a  sale,  403. 

sales  on  credit,  404. 

devices  to  conceal  a  sale,  405. 

sale  distinguished  from  gift  or  barter,  406. 

sales  without  license,  409-413. 

sales  in  prohibited  quantities,  414. 

sales  to  minors,  415-422. 

sales  to  intoxicated  persons,  423. 

sales  to  habitual  drunkards,  421-426. 

sales  to  Indians,  427. 

sal  's  on  Sunday,  428,  429. 

sales  on  election-days,  480. 

sales  on  public  holidajrs,  431. 

sales  after  lawful  hours,  432. 

sales  in  prohibited  places.  433. 
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SALE  OF  LIQUOR— Continued. 

sales  out  of  territory  covered  by  license.  434. 
sales  near  churches,  schools,  fairs,  etc.,  485. 
unlawful,  inilictment  for,  see  Indictment. 
liow  alleged  in  indictment,  455. 

allegation  of  time,  place,  quantity,  and  price,  459  -47' 
evidence  of,  in  criminal  prosecution,  503. 

SALOON. 

not  necessarily  a  place  where  liquor  is  sold,  2L 

displaying  license  in,  152. 

regulation  of,  by  municipal  ordinance,  234,  235. 

hours  of  closing,  286. 

employment  of  women.  237,  398. 
keeping  open  on  prohibited  days,  893. 

SATISFACTION, 

from  one  of  several  parties  liable  under  civil  damage  laws 
300. 

SCHOOLS, 

laws  prohibiting  sale  of  liquor  near,  40. 
sale  of  liquor  near,  as  an  offense,  435. 
indictment  for,  476. 

SCREEN  LAW, 

constitutionality  of,  50. 
construction  and  operation  of.  153. 
indictment  for  violation  of,  487. 

SEARCH  AND  SEIZURE, 

statutes  providing  for  search  and  seizure  of  liquors.  350. 
constitutionality  of  statutes,  52,  351. 

confiscation  of  liquor,  53. 
nature  of  the  proceeding,  352. 
in  whose  possession  liquor  may  be  seized,  353. 
complaint  or  information.  354. 
verification  of  complaint,  355. 
requisites  of  search  warrant,  856. 
description  of  premises  to  be  searched,  357. 
description  of  liquor  to  be  seized.  358. 
execution  of  warrant,  359. 
what  property  may  be  seized.  3GJ. 
ofhcer's  return  to  warrant,  361. 
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SEARCH  AND  SEIZURE— Continued. 
Mtattis  of  property  under  seizure.  362. 
arrest  or  seizure  without  warrant,  363. 
notice  to  claimants,  364. 
Jurisdiction  and  procedure,  365. 
evidence,  366. 
riglits  ot  claimant,  367. 

SEARCH-WARRANTS, 

constitutional  provisions  as  to.  52 
for  liquors  illegally  kept,  350-367. 

founded  on  complaint  or  information,  354. 

requisites  and  contents  of,  356. 

description  of  place  and  property  in,  357,  358. 

execution  of,  359. 

what  property  may  be  seized  under,  360. 
officer*s  return  to,  361. 

SECOND  OFFENSE, 

indictment  for,  allegations  of,  491. 
increased  penalty  for,  551. 

SEIZURE  OF  LIQUORS, 
See  Search  and  Seizure. 

SENTENCE, 

in  prosecutions  under  liquor  laws.  548. 

separate  sentences  on  separate  counts,  549. 
against  Joint  offenders,  550. 
increased  penalty  for  second  offense,  551. 
informer's  share  of  penalty,  552. 
double  penalties,  553. 

SERVANT, 

selling  liquor,  protected  by  master's  license,  132. 
civil  responsibility  of  master  for  sales  by,  298. 
criminal  liability  of  master  for  sales  by,  368-371. 
personal  liability  for  unlawful  sales,  372.  373. 
evidence  to  charge  master  for  sales  by,  510. 

SHERIFF, 

stflling  liquor  on  execution,  needs  no  license,  189. 
execution  of  search-warrant  for  liquors,  359. 

return  to  warrant,  361. 

arresting  or  seizing  without  warrant,  363. 
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SOCIAL  CLUBS, 

when  required  to  take  out  license,  142. 
evidence  on  indictment  of,  528. 

SOCIETIES, 

when  required  to  take  out  license,  142. 

SOLDIEliS'  HOME, 

sale  of  liquor  near,  prohibited,  435. 

SPECIFICATION  OF  OFFENSES. 

in  prosecutions  under  liquor  laws,  543. 

SPIES, 

credibility  of  evidence  of»  493. 

SPIRITUOUS  LIQUOR, 
meaning  of  the  term.  3. 
not  synonymous  with   intoxicating,**  2,  3. 

"SPOTTERS.** 

credibility  of  evidence  of,  493. 

STATES. 

police  power  of,  in  regulating  liquor  traffic,  24. 
power  of.  to  regulate  and  control  liquor  tniffic,  33-65. 
liquor  laws  of,  as  regulations  of  commerce.  66-79. 
prohibitory  liquor  laws  of,  80-90. 

STATUTES, 

explanation  of  terms  used  in,  relating  to  intoxicants,  1-23. 
against  liquor  traffic,  are  referable  to  police  power,  24, 33. 
against  liquor  traffic,  constitutionality  of,  S3-65. 

prohibitory  laws,  37. 

local  option  laws,  45. 

license  laws,  46. 

search  and  seizure  laws,  52. 

civil  damage  laws,  56. 

criminal  provisions,  58. 

affecting  rules  of  evidence,  60. 

relating  to  criminal  pleading,  61. 

conformity  of  title  and  subject-matter,  64. 
constitutional  provisions  as  to  enactment  of.  65. 
of  states,  as  regulations  of  commerce,  66-79. 
the  "Wilson"  act  of  congress.  76. 
effect  of  Wilson  act  on  existing  state  laws,  78. 
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ST  ATUTES— Conli  n  ued. 
prohibitory  laws,  80-90. 
repealed  by  adoption  of  prohibition.  90. 
local  option  laws,  91-106. 
repeal  of  prior,  by  adoption  of  local  option.  104. 
taxing  traffic  in  liquors,  107-113. 
licensing  sale  of  liquors.  114  et  seq, 
delegating  police  power  to  municipalities.  217-220. 
against  adulteration  of  liquor,  238-241. 
forbidding  recovery  of  possession  or  value  of  liquor,  245. 
forbidding  credit  for  liquor  sold,  255. 

authorizing  recovery  of  money  paid  on  liquor  contracts,  265. 
prohibiting  recovery  on  foreign  sales  of  liquor,  272. 
prohibiting  non-resident  dealers  soliciting  orders,  273. 
avoiding  leases  for  illegal  liquor-selling  by  tenant.  275. 
giving  action  for  injuries  caused  by  sale  of  liquor,  see  Civil  Dam- 
age Laws. 

providing  for  abatement  of  liquor  nuisances.  338-349. 
authorizing  search  for  and  seizure  of  liquors,  350. 
prohibiting  introduction  of  liquors  into  Indian  country,  395. 
regulating  sale  of  liquor  in  Alaska,  396. 
following  the  language  of.  in  indictments,  438. 
exceptions  in.  to  be  met  by  negative  allegations,  444. 
reference  to.  in  indictments,  450. 

STOPPAGE  IX  TRANSIT, 
of  liquors  illegally  sold.  245. 

STRONG  BEER. 

Judicially  known  as  an  intoxicating  liquor,  17. 

SUICIDE. 

of  intoxicated  husband  or  father,  as  ground  of  action  under  civil  damage 
laws,  311. 

SUIT. 

for  wrongful  refusal  to  issue  license,  177. 

f*)r  collection  of  license  fees.  185. 

to  recover  back  excessive  or  illegal  license  fee,  187. 

on  bond  of  licensee,  201-203. 

for  wrongful  taking  or  conversion  of  liquor,  244,  245. 
for  price  of  liquoi*s  sold.  248-251. 
on  note  given  for  liqnoi*s.  256-261. 
for  recovery  of  money  paid  on  liquor  contract,  263-265. 
IKTOX.UQ. — 45 
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SUIT— Continued. 

for  liquors  sold  in  another  state,  266-273. 
to  avoid  lease,  for  illegal  liquor-selling  by  tenant,  275. 
for  damages  for  selling  liquor,  see  Civil  Damage  Laws. 
for  abatement  of  liquor  nuisance,  838-349. 

SUMMONS. 

in  liquor  cases,  requisites  of,  541. 

SUNDAY, 

validity  of  laws  prohibiting  sale  of  liquor  on,  41. 
ordinance  prohibiting  sale  of  liquor  on,  235. 
keeping  open  saloon  on,  393. 
selling  liquor  on,  as  an  offense.  428. 

to  lodgers  or  guests,  429. 

indictment  for,  479. 

evidence  of,  515. 

SURETIES, 

on  license  bonds,  liability  of,  203. 

liability  under  civil  damage  laws,  297. 

SURPLUSAGE, 

in  indictments  in  liquor  cases,  443. 

T. 

TAKING  PRIVATE  PROPERTY, 

by  adoption  of  prohibitory  liquor  law,  83. 

TAVERN, 

meaning  of  the  term,  19. 

license  to  keep,  gives  no  authority  to  sell  liquor,  19. 
keeping,  for  unlawful  sale  of  liquor,  389. 
keeping  open  on  prohibited  days,  893,  429-431. 
sales  of  liquor  after  lawful  hours,  432. 

TAXATION, 

of  liquor  traffic,  constitutionality  of,  55,  107. 

distinguislied  from  licensing,  108. 

equality  and  uniformity  in,  109. 

conHict  with  other  liquor  laws,  110. 

lien  of,  on  real  estate,  111. 

levy  and  collection  of  liquor  tax.  112. 

under  U.  S.  internal  revenue  laws,  113. 
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TAXATION— Continued, 
fees  for  licenses,  179-188. 

TENDER, 

of  fee.  not  equivalent  to  taking  out  license,  121. 
of  license  fee,  must  be  in  money,  184. 

TERRITORIES, 

local  option  in  the,  45. 

may  prohibit  liquor-selling  notwithstanding  gov  ernment  licenses,  125. 

THANKSGIVING  DAY. 

statutes  prohibiting  sale  of  liquor  on.  431. 

THEATRES, 

sale  of  liquor  in,  prohibited,  391. 

"THEN  AND  THERE," 

use  of  the  phrase  in  indictments,  459. 

TIR-VOTE, 

not  sufficient  for  adoption  of  local  option,  97. 

TIME, 

of  duration  of  liquor  license,  147. 
allegations  of,  in  indictment,  459.  400. 
evidence  as  to.  in  liquor  prosecutions,  512. 

single  unlawful  sale,  513. 

continuing  offense.  514. 

sale  on  Sunday,  515. 

TIPPLING-IIOUSE. 

meaning  of  the  term,  20. 

keeper  of,  must  be  licensed,  130. 

regulation  of.  by  municipal  ordinance.  234-237. 

keeping  of.  unlawfully,  a  criminal  offense.  389. 

keeping  o\yen  on  prohibited  days,  393,  429-431. 

sales  of  liquor  after  lawful  hours,  432. 

indictment  for  keeping  a,  485. 

TITLE  OF  ACT, 

must  conform  to  subject-matter,  64. 

TOILET  PREPARATIONS. 

not  classed  as  intoxicants,  though  containing  alcohol,  8. 

TONICS. 

when  classed  as  intoxicating  liquors,  b. 
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TOUT, 

malicious  obstruction  of  application  for  license',  177. 
wrongful  seizure  or  conversion  of  liquors,  244.  245. 
cause  of  action  under  civil  damage  laws,  281,  304-314. 

joint  liability  of  vendors,  299. 

plaintiff  can  have  but  one  salbfaction,  300. 

defenses,  315-318. 

pleadings,  319-322. 

damages,  323-326. 

evidence,  327-337. 

TOWN. 

action  by,  under  civil  damage  laws,  290. 

TOWN  AGENTS, 

appointment  and  character  of,  204. 

powers  and  duties  of,  205. 

negative  allegation  as  to,  in  indictments.  449. 

TRANSFER, 

of  liquor  license,  by  act  of  parties,  invalid,  130. 
by  authority  of  statute,  135. 

TRANSPORTATION, 

of  liquor,  from  one  state  to  another,  71. 

of  liquor,  illegal,  arrest  of  person  engaged  in,  350,  363. 

as  a  criminal  offense,  394. 

indictment  for,  488. 

evidence  of,  530. 

TREATING, 

criminal  liability  for  treating  a  minor  to  liquor.  421. 

TRESPASS, 

for  wrongful  conversion  of  plaintiff's  liquors,  244. 

TRESPASS  ON  THE  CASE, 

proper  form  of  action  under  civil  damage  laws,  281. 

TRIAL  BY  JURY. 

constitutional  right  of,  62. 

not  demandable  in  proceedings  to  revoke  license,  194. 
in  criaiinal  prosecutions  under  liquor  laws,  545. 
competency  of  jurors,  546. 

TROVER, 

for  wrongful  taking  of  liquors,  244. 
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"TRUSTING," 

for  price  of  liquor,  statutes  against,  255. 

TJ. 

UNIFORMITY, 

in  taxation  under  the  liquor  laws,  109. 
in  delegation  of  police  power  to  cities,  219. 

UNITED  STATES, 

citizens  of.  rights  and  privileges,  48,  79,  82. 

license  from,  gives  no  rights  as  against  prohibitory  law,  87. 

license  from,  nature  and  effect  of,  113,  125,  126. 

laws  of,  prohibiting  the  introduction  of  liquor  into  the  Indian  cou^ntry,  395. 

prohibitory  liquor  law  for  Alaska.  396. 

license  from,  as  evidence  in  liquor  prosecution,  509. 

UNLAWFUL  SALES. 
See  Sale  of  Liquor. 

V. 

VENUE, 

allegation  of.  in  indictments  in  liquor  cases,  462. 
proof  of,  516. 

VERDICT, 

in  prosecutions  under  liquor  laws,  547. 

VERIFICATION, 

of  complaint  for  search-warrant  for  liquors,  355. 

VESTED  RIGHTS, 

none  conveyed  by  grant  of  liqaor  license,  128. 

VINOUS  LIQUOR. 

meaning  of  the  term,  5. 

VOTE, 

on  local  option  election,  97. 

for  repeal  of  local  option  law,  106. 
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w. 

WARRANT. 

to  search  for  liquors  illegally  kept,  356. 

description  in,  of  place  and  property,  357,  358. 
execution  of,  359. 
what  property  may  be  seized,  360. 
olficer's  return  to,  361. 
arrest  or  seizure  without  warrant,  363. 
in  criminal  prosecutions  under  liquor  laws,  541. 

WHISKY, 

judicially  known  as  an  intoxicating  liquor,  12. 
is  neither  "vinous"  nor  "malt"  nor  a  drug,  12. 
indictment  need  not  allege  it  to  be  intoxicating,  469. 

WHOLESALE. 

defined,  and  distinguished  from  retail,  23. 
dealers,  required  to  be  licensed,  140. 

criminally  liable  for  sales  at  retail,  414. 

WIDOW, 

action  by,  under  civil  damage  laws,  283. 

death  of  husband  as  ground  of  action.  310. 

WIFE, 

action  by  under  civil  damage  laws,  283. 

injuries  for  which  action  lies,  306-312. 

giving  notice  not  to  sell  to  husband,  314. 
criminal  liability  for  illegal  acts  of,  374-37G. 
evidence  to  charge  husband  for  sale  by,  510. 

WILSON  LAW, 
enactment  of,  76. 
constitutionality  of,  77. 
operation  and  effect  of,  78. 

WINE, 

ranked  as  intoxicating  liquor,  5. 
not  a  "spirituous"  liquor,  5. 

from  other  states,  illegal  discrimination  against,  44. 
WINE-GKOWEHS, 

exemption  of,  from  license  laws,  411. 

WITNESSES, 

competency  of,  in  liquor  prosecutions,  492. 
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WOMEN,  (See  also  MAUitrED  Women,) 

signing  petition  for  local  option,  93.  • 

when  to  be  counted  in  ascertaining  majority  consenting  to  license,  161. 
employment  of,  in  saloons,  prohibited,  237. 
actions  by,  under  civil  damage  laws,  283,  286. 

WORDS  AND  PHRASES. 
See  Definitions. 
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